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BT     WHICH    THEIR    SOLID    INTEREST    AND    TRUE     GLORT    HAVE     BEEN     SO 
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PR^^FACE- 


The  writings  of  Chief  Justice  Marshall  on  tlie  Fed- 
eral Constitution  possess  a  twofold  value ;  as  pre- 
senting the  opinions  of  one  who  has  been  justly  de- 
nominated "  The  Expounder  of  the  Constitution," 
and  8s  comprehending  the  leading  decisions  of  the 
Supreme  Court  of  the  United  States  on  points  of  law 
arising  under  that  instrument  The  Editor  of  this 
volume  has  had  two  objects  in  view  in  its  prepara- 
tion; the  one  being,  to  place  within  the  reach  of 
all  his  fellow-citizens  some  of  the  best  writings  of 
one  of  the  greatest  and  best  men  that  have  lived  in 
America;  the  other,  to  enable  every  student  of  the 
Constitution  of  the  United  States  to  own  those  leading 
reports  to  which  he  is  constantly  referred  by  his  text- 
books. In  order  to  the  completeness  of  the  volume  in 
this  latter  respect,  the  decisions  of  the  Supreme  Court, 
as  delivered  by  other  judges,  prior  to  the  death  of 
Marshall,  are  brought  together  in  an  Appendix. 

In  the  selection  of  cases  the  Editor  hajs  been  obUged 
to  use  his  discretion,  that  the  volume  might  not  be  too 
bulky.  He  has  rejected  those  cases  in  which  some 
principle  was  decided  that  has  since  been  superseded 
by  positive  provision  (such  as  the  case  of  Chisholm  v. 
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Geargiaj  2  Dallas,  419-480);  those,  also,  in  which  a 
mere  decision  was  given  without  the  reasons  producing 
it  (for  example,  Stuart  y.  Laird,  1  Cranch,  299-309); 
those  involving  much  conmion-law  learning,  and  but 
sUghtly  touching  the  Federal  Constitution  (as  Green  v. 
Biddle,  8  Wheaton,  1-108) ;  and  those  relating  rather 
to  national  than  constitutional  law  (as  Brawn  v.  United 
States,  8  Cranch,  110-154).  Dissenting  opinions 
have,  in  general,  been  omitted ;  in  Houston  v.  Moore^ 
6  Wheaton,  1,  that  by  Mr.  Justice  Story  is  retained,  being 
an  expression  of  Marshall's  view,  as  well  as  his  own, 
upon  a  somewhat  dark  point ;  and  in  Ogden  v.  Saun- 
dersj  12  Wheaton,  213,  the  dissenting  opinion  of  the 
Chief  Justice  himself  is  given,  for  obvious  reasons. 
Three  decisions  made  by  the  Chief  Justice  upon  the 
Circuit  are  included  in  the  volume ;  and  also  one  of  the 
Supreme  Court  not  upon  a  constitutional  point,  —  that 
of  Johnson  v.  Mcintosh ;  in  which  last  the  peculiar  power 
of  Judge  Marshall  appears  so  fully  as  to  make  it  ccmie 
properly  within  this  collection. 

To  the  kindness  and  assistance  of  Mr.  Justice  Story 
the  Editor  owes  his  success  in  procuring  the  pubUcation 
of  this  volume ;  and  to  him,  though  he  is  in  no  degree 
responsible  for  t^e  faults  in  its  preparation,  the  thanks 
of  the  community  are  due,  if  this  compilation  shall  be 
found  useful. 
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When  a  commiMioii  baa  been  aigned  bj  the  preaident  the  appoifitmeiit  of 
the  officer  commiasioned  ia  made ;  and  the  conuDiaaion  ia  complete  when 
the  seal  of  the  United  Statea  baa  been  affixed  to  it  by  the  aecretaiy  of  atate. 
To  withhold  a  commiaaion  thua  complete  ia  a  violation  of  a  veated  legal 
light 

The  aupreme  court  of  tlie  United  Statea  baa  no  authority  to  iaaue  a  writ 
of  mandamua,  commanding  the  aecretary  of  atate  to  deliver  a  paper;  original 
jurisdiction  in  auch  caaes  not  having  been  given  by  the  conetitution,  and 
the  act  of  congresa,  conferring  that  aiithority  on  ttiia  court,  not  being 
constitutionaL 

A  law  repugnant  to  the  conatitution  is  void. 

THE  UNITED  STATES  v.  FISHER  d  al.  99  o 

The  law  which  givea  the  United  Statea  a  preference  over  other  crediton 
of  a  bankrupt  ia  conatitutional. 

HEPBURN  AND  DUNDAS  «.  ELLZEY.  31 

The  Diatrict  of  Columbia  ia  not  a  a<a(e,  in  the  aenae  in  which  that  word  ia 
used  in  the  constitution  of  the  United  Statea.  Conaeqnently  iti  citixena 
cannot  maintain  an  action  in  the  circuit  court  of  the  United  Statea  for  the 
diatrict  of  Virginia,  under  the  judicial  act  of  1789,  giving  to  circuit  conrta 
jiuriadiction  in  suits  between  citizens  of  the  state  where  the  suit  is  brought 
and  citizens  of  another  atate. 

ExfvU  BOLLMAN  AND  SWARTWOUT  88 

The  aupreme  court  may  grant  a  writ  of  habeas  corpus  in  order  to  exam- 
ine into  the  cause  of  a  commitment  made  by  another  court  having  power  to 
commit  and  to  baiL 

Definition  of  Treaaon,  in  the  sense  of  the  conatitution. 
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UNITED  STATES  r.  AARON  BURR.     ^  53 

In  an  indictment  for  treaaon,  a  special  overt  act  of  levying  war  mnst  be 
laid,  and  the  particular  place  in  which  that  act  was  committed  must  also  be 
laid ;  and  the  overt  act,  laid  in  the  indictment,  cannot,  on  the  trial,  be  proved, 
without  first  proving  the  actual  or  legal  presence  of  the  accused,  by  two  wit- 
nesses ;  nor  can  any  merely  corroborative  evidence  be  admitted,  to  connect 
the  person  accused  with  tlie  supposed  treasonable  acts  charged  in  the  in- 
dictment, until  some  overt  act  of  treason  has  been  proved  by  two  witnesses. 

A  person  may  be  concerned  in  a  treasonable  conspiracy,  and  yet  be  le- 
gally, as  well  as  actually,  absent,  while  some  one  act  of  the  treason  is  per- 
petrated. 

A  man  who  incites,  aids,  or  procures  a  treasonable  act,  is  not,  merely  in 
consequence  of  that  incitement,  aid,  or  procuronent,  legally  present  when 
that  act  is  committed. 

Those  only  who  perform  a  part,  and  are  leagued  in  the  conspiracy,  are 
traitors.  They  must  *^  perform  a  part,**  which  will  furnish  the  overt  act,  and 
they  nAist  be**  leagued  in  the  conspiracy." 

THE  BANK  OF  THE  UNITED  STATES  v.  DEVEAUX  ef  aL  112 

The  act  of  incorporation  (passed  1791)  conferred  on  this  bank  no  right  to 
sue  in  the  federal  courts.  But  a  corporation  aggregate,  composed  of  citizens 
of  one  state,  may  sue  a  citizen  of  another  state  in  the  circuit  courts  of  the 
United  States. 

In  a  question  of  jurisdiction,  the  court  will  look  to  the  character  of  the 
individuals  who  compose  the  coiporation,  when  a  corporation  is  a  party. 
The  term  ** citizen"  ought  to  be  understood  to  describe  the  real  persons  who 
come  into  court  under  their  corporate  name. 

/ 
THE  UNITED  STATES  v.  JUDGE  PETERS.'  119  » 

The  legtslsture  of  a  state  cannot  annul  the  judgments,  or  determine  the 
jurisdiction  of  the  courts  of  the  United  States. 

Although  the  dainu  of  a  state  may  be  ultimately  affected  by  the  decision 
of  a  cause,  yet,  if  the  state  be  not  necessarily  a  defendant,  the  courts  of  the 
United  States  may  exercise  jurisdiction. 

<S)     FLETCHER  v.  PECK."^  ''  126 

The  legislature  of  Georgia  passed  an  act  authorizing  a  patent  to  issue 
granting  a  tract  of  Isnd  lying  within  the  limits  of  that  state.  This  act  was 
not  repugnant  to  the  constitution  of  Georgia. 

After  the  patent  had  been  granted,  the  legislature  repealed  this  act  This 
repeal  was  repugnant  to  the  constitution  of  tiie  United  States ;  for  it  im- 
paired the  obligation  of  the  contract  implied  in  the  patent 
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When  a  law  u,  in  its  nature,  a  contract,  and  when  absolute  rights  have 
Teited  under  that  contract,  a  repeal  of  that  law  cannot  devest  those  rights. 

The  supreme  court  of  the  United  States  will  not,  in  an  action  between  two 
individuals  upon  a  private  contract,  enter  into  an  inquiry  respecting  the  cor- 
ruption of  the  sovereign  power  of  a  state. 

THE  UNITED  STATES  v.  BEVANa      "^  142 

A  saurder  committed  on  board  a  ship  of  wai^  lying  within  the  harbor  of  the 
city  of  Boston,  is  not  cognizable  in  the  circuit  court  for  the  district  of  Massa- 
chusetts. 

^      STURGES  V.  CROWNINSHIELD.  <"  147  o 

^  A  state  may  pass  a  bankrupt,  or  insolvent  law,  provided  such  law  does  not 
« impair  the  obligation  of  contracts."  The  power  given  to  congress,  by  the 
constitution  of  the  United  States,  **  to  establish  uniform  laws  on  the  subject 
of  bankruptcies,"  does  not,  until  congress  exercises  that  power,  take  from  the 
states  the  right  to  pass  bankrupt  laws. 

The  insolvent  act  of  New  York  (passed  April  %  1811)  so  far  as  it  attempts 
to  discharge  a  debtor  from  liabilities  incurred  prior  to  its  enactment,  is  con- 
trary to  the  constitution  of  the  United  States. 

(|p    irCULLOCH  «.  THE  STATE  OP  MARYLAND,  doL^     160  o 

The  constitution  of  the  United  States,  and  the  laws  nmde  in  pursuance 
thereof,  are  supreme ;  they  control  the  constitutions  and  the  laws  of  the  re- 
spective states,  and  cannot  be  controlled  by  them. 

The  act  of  congress,  (passed  1816,)  ^corporating  the  Bank  of  the  United 
States,  b  a  law  made  in  pursuance  of  the  constitution,  and  is  a  part  of  the 
supreme  law  of  the  land. 

The  states  have  no  power,  by  taxation,  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control,  the  operation  of  the  constitutional  laws  enact- 
ed by  congress  to  cany  into  execution  the  powers  of  the  general  government 

A  law  passed  by  the  legislature  of  Maryland,  imposing  a  tax  on  the  Bank 
of  the  United  States,  is  unconstitutional  and  void. 

f^^RUSTEES  OP  DARTMOUTH  COLLEGE  «.  WOODWARD.'  188  0 

The  act  incorporating  the  trustees  of  Dartmouth  College,  and  the  accept- 
ance of  that  act,  or  charter,  by  the  persons  incorporated,  constitute  a  con- 
trad,  within  the  meaning  of  the  constitution  of  the  United  States. 

The  acts  of  the  legislature  of  New  Hampshire,  increasing  the  number  of 
ihe  trustees  of  that  college,  and  taking  from  them  the  right  of  filling  vacan- 
cies in  their  own  number,  impaired  the  obligation  of  this  contract,  and, 
therefore,  were  unconstitutional  and  void. 
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LOUGHBOROUGH  «.  BLAKR  2H 

A  direct  (tax  may  be  laid  and  collected  in  the  District  of  Columbia,  it 
being  apportioned  according  to  the  population ;  although  that  district  is  not 
represented  in  congress. 
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OWINGS  «.  SPEED,  dt  al.  218 

The  government  established,  by  the  constitation  of  the  United  States  did 
not  commence  its  operations  till  the  first  Wednesday  in  March,  1789 ;  and 
an  aat  of  a  state  legislature,  passed  before  that  time,  could  not  be  affected 
by  the  constitution  of  the  United  States. 

.  ®       COHENS  «.  THE  STATE  OP  VIRGINIA.^'  821  ^ 

A  case  arising  under  the  constitution  or  laws  of  the  United  States  is  cog- 
nizable in  the  courts  of  the  union,  whoever  may  be  tlie  parties  to  the  case. 
The  mere  circumstance,  that  a  gtate  is  a  party,  gives  jurisdiction  to  the  fed-    - 
eral  courts. 

When  a  state  is  a  party  to  an  action,  the  jurisdiction  of  the  supreme  court 
of  the  United  States  is  original.  When  the  case  arises  under  the  constitu- 
tion, or  a  law  of  the  United  States,  that  jurisdiction  is  appellate. 

JOHNSON  AND  GRAHAM'S  LESSEE  v.  M'INTOSH.       262 

The  Indians  cannot  convey  their  lands  in  fee.  The  plaintifSs  claimed  land 
under  a  private  purchase  from  the  Indians ;  the  defendant  held  under  the 
United  States.    The  plaintiff's  titie  was  adjudged  to  be  void. 
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GIBBONS  «.  OGDEN.  v  ^  287  b 


The  constitution  of  the  United  States  contains  an  enumeration  of  the  pow- 
ers expressly  granted  by  the  people  to  their  government  There  is  no  known 
rule,  which  requires  that  these  p^ers  should  be  construed  atidhf.  The 
words  of  the  constitution  are  to  be  construed  in  their  natural  sense. 

**  Congress  shall  have  power  to  regulate  commereeJ*  The  word  commerce 
here  comprehends  ncangaiion. 

Carrying  passengers  is  apart  of  the  coasting  business ;  and  vessels  licens- 
ed as  coasting  vessels  may  be  employed  in  carrying  passengers. 

A  steamboat  may  be  licensed  pursuant  to  an  act  of  congress  "  for  the  en- 
rolling and  licensing  of  steamboats ; "  and  an  act  of  a  state,  inhibiting  the 
use  of  steam  to  any  vessel  having  a  license,  comes  in  direct  collision  with 
that  act,  and,  of  course,  is  void. 

'>:  OSBORN  doLv.  THE  BANK  OP  THE  UNITED  STATES.  3150 

Congress  has  constitutional  authority  to  give  to  the  circuit  courts  of  the 
United  States  original  jurisdiction  in  any  case  to  which  the  appellate  juris- 
diction extends. 
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The  act  inGoipomtiiiif  the  Bank  of  the  United  States  (jMuned  1816)  gives 
to  the  circuit  courts  of  the  United  States  jurisdiction  of  cases  in  which  the 
bank  is  a  party. 

An  act  of  the  state  of  Ohio,  laying  a  tax  on  the  Bank  of  the  United 
States,  is  repugnant  to  a  law  of  the  United  States,  made  in  ponnance  of  the 
constitution  of  the  United  States,  and  is,  therefore,  void. 

THE  BANE  OP  THE  UNITED  STATES  «.  THE  PLANTERS*   ^ 
BANK  OF  GEORGIA.  343 

The  charter  of  the  Bank  of  the  United  States  gives  to  the  hank  a  right  to 
roe  in  the  circuit  courts  of  the  United  States,  without  regard  to  citixenship. 

This  action  was  brought  in  the  circuit  court  of  the  United  States  on  promis- 
8oiy  notes,  which  had  been  assigned  to  the  Bank  of  the  United  States.  The 
payee  could  not  have  brought  his  action  on  these  notes  in  the  circuit  court 
The  eleventh  section  of  the  judiciary  act  takes  from  the  district  and  -circuit 
courts  cognizance  of  suits  brought  in  fkvor  of  an  assignee,  in  cases  where 
the  assignor  could  not  have  brought  the  suit  in  these  courts.  Yet  the  Bank 
of  the  United  States  may  maintain  this  action  in  the  circuit  court ;  for  it  sues 
is  virtue  of  a  right  confened  by  its  charter. 

POSTMASTER  GENERAL  r.  EARLY  ti  aL     "^  348 

It  is  the  duty  of  the  postmaster  general  to  sue,  in  his  own  name,  for  debts 
and  balances  due  to  the  office  which  he  superintends ;  and  the  circuit  courts 
have  jurisdiction  in  such  cases. 

The  postmaster  general  may  take  bonds  of  his  deputies  and  the  officers 
in  his  department ;  at  least,  for  the  payment  of  balances  in  their  hands,  if  not 
for  the  faithful  performance  of  duties. 
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BROWN  d  oLxi.  THE  STATE  OP  MARYLAND.'        358  % 


The  act  of  the  legislature  of  Maiyland  requiring  importere  of  foreign 
articles,  before  selling  the  same,  to  take  out  a  license,  is  repugnant  to  that 
article  of  the  constitution  of  the  United  States  which  declares  that  "no  state 
shall  «lay  any  imposts,  or  duties,  on  imports  or  exports ; "  and  also  to  that 
clause  in  the  constitution,  which  empowers  congress  ^  to  regulate  conmierce 
vith  foreign  nations,  and  anK>ng  the  several  states." 

AMERICAN  INSURANCE  COMPANY  rf  oi.  «.  CANTER.   373 

The  act  of  the  territorial  legislature  of  Florida,  (passed  1823,)  establishing 
a  court  consisting  of  a  notary  and  five  jurors,  was  constitutional. 

The  decree  of  this  court,  by  virtue  of  which  the  cargo  of  a  vessel,  which 
had  been  wrecked  on  the  coast  of  Florida,  was  sold  to  satisfy  the  salvors, 
was  valid. 
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.    This  court  had  jurisdictioa  of  the  case ;  and  the  sale  made  by  its  decree 
was  a  legal  transfer  of  the  property. 

WESTON  daLv.  CITY  OF  CHARLESTON.  382 

A  tax  on  government  stock  is  a  tax  on  the  power  to  borrow  money 

on  the  credit  of  the  United  States,  and,  consequently,  repugnant  to  the 

constitution. 

/ 
CRAIG  doLt,  THE  STATE  OF  MISSOURI.  390 

The  act  of  the  state  of  Jtfissouri  (passed  1821)  authorizing  the  issue  of 
certificates  of  two  per  cent  stock,  is  repugnant  to  the  constitution  of  the 
United  States,  which  declares  that  **  no  state  shall  emit  bills  of  credit"  It 
is,  therefore,  void,  and  the  certificates  were  not  a  valuable  consideration  for 
the  note  given  on  account  of  them  by  the  plaintiff  in  error. 

PROVIDENCE  BANK  «.  BILLINGS  AND  PITTMAN.  ^  405 

The  act  of  the  legislature  of  Rhode  Island,  imposing  a  tax  on  banks  and 
bodies  corporate,  does  not  impair  the  obligation  of  the  contract  created  by 
the  charter  granted  to  this  bank. 


THE  CHEROKEE  NATION  «.  THE  STATE  OF  GEORGIA.  4; 


12^ 

An  Indian  tribe,  or  nation,  within  the  United  States,  is  not  a  foreign  state, 
.  in  the  sense  in  which  that  term  is  used  in  the  constitution,  and  cannot  main- 
tain an  action  in  the  courts  of  the  United  States. 

.     / 
WORCESTER  ».  STATE  OF  GEORGIA.  419  ^ 

The  act  of  the  legislature  of  Georgia, -prohibiting  white  persons  to  reside 
.  within  the  limits  of  the  Cherokee  nation,  without  a  license,  and  having 
taken  an  oath  of  a  prescribed  form,  is  repugnant  to  the  treaties  made  between 
the  United  States  and  the  Cherokees,  as  well  as  the  acts  of  congress  for  giv- 
ing effect  to  those  treaties,  and  for  regulating  the  intercourse  of  the  citizens 
of  the  United  States  with  the  Cherokees,  and  therefore  void;  and  the 
judgment  against  the  plaintiff  in  error,  on  the  trial  of  an  indictment  under 
this  act,  is  a  nullity,  it  having  been  pronounced  under  color  of  a  law  wliich 
is  repugnant  to  the  constitution,  laws,  and  treaties  of  the  United  States. 

The  mere  passing  of  this  act  was  an  assertion  of  a  claim,  on  the  part  of 
Georgia,  to  jurisdiction  over  the  Cherokee  nation.  But  the  Cherokee  nation 
is  a  distinct  community,  occupying  its  own  territory,  in  which  the  laws  of 
Georgia  can  have  no  force. 

V  ^    BARRON  «.  THE  MAYOR  AND  CITY  COUNCIL  OF  ' 

BALTIMORE.  449 

The  provision  in  the  fifth  amendment  of  the  constitution  of  tlie  United 
States,  which  declares  that  private  property  shall  not  be  taken  for  public 
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Qfle,  without  just  compensatioii,  does  not  apply  to  the  legislatioiiof  the  states, 
iMit  imposes  limitB  on  the  powen  of  the  general  government  only,  no  words 
being  employed,  which  directly  express  the  intent  to  apply  the  inhibition  to 
Btate  power. 

THE  BRIG  WILSON  «.  THE  UNITED  STATES.  454 

The  act  **to  regulate  the  collection  of  duties  on  imports  and  tonnage" 
does  not  apply  to  privateers ;  these  being 'included  under  the  term  *^  ship^  or 
vessel  of  war,"  the  commanders  of  which  are  exempted  from  making  the 
rqMnt  and  entry  required  of  the  commanders  of  other  vessels. 

The  power  *'  to  regulate  commerce,"  &c^  given  to  congress  by  art  1, 
sec.  8^  of  the  constitution  of  the  United  States,  includes  the  power  to  regulate 
nov^gofiMi. 

The  act  of  congress,  February  38, 1803,  prohibits  tmporitng,  or  hfin^yng 
tn,  or  Aomng  <m  Iwsrd^  any  negro^  mulatto,  or  any  person  of  color.  The  words, 
^liaxmg  on  hwtrd^  do  not  apply  to  a  vessel  one  of  uAose  ertw  is  a  person  of 
color ;  nor  is  any  forfeiture  incurred  by  having  a  person  of  color  among  the 
crew.  •* 

THE  UNITED  STATES  ».  MAURICE  ef  at.  465 

Though  the  office  of  agent  of  fortifications  is  an  office  established  by 
law,  the  secretary  of  war  has  no  authority  to  appoint  such  an  officer.  But, 
nevertheless,  the  bond  of  office  given  by  an  agent  thus  appointed  is  valid, 
and  an  action  may  be  maintained  on  it  to  coerce  the  repayment  of  money  re- 
ceived by  such  agent,  and  not  disbursed  by  him  in  the  perfonnance  of  his 
duties. 

(O    HYLTON  «.  THE  UNITED  STATER  489  ♦ 

The  act  of  cox^gress,  passed  in  1794,  laying  a  duty  on  carriages  for  the 
conveyance  of  persons,  was  a  constitutional  act  The  duty  was  not  a  Jtrecf  tax. 

©  CALDER  AND  WIFE  v.  BULL  AND  WIFE.       '       505 

The  resolution,  or  law,  passed.  May,  1795,  by  the  legislature  of  Connecti- 
cut, which  set  aside  a  decree  of  a  court  of  probate  for  Hartford,  and 
granted  a  new  hearing  by  the  said  court  of  probate,  was  not  an  txpoatfadto 
Una,  within  the  meaning  of  the  prohibition  contained  in  the  constitution  of 
the  United  States,  art  1,  sec,  10 ;  but  was  constitutional  and  valid. 


^ 


MARTIN  V.  HUNTER'S  LESSEE.  535  ^ 


The  q>pellate  power  of  the  United  States  extends  to  cases  pending  in  the 
state  courtB,  and  the  twenty-fiflh  section  of  the  judiciary  act,  which  author- 
iaes  the  exercise  of  this  jurisdiction  in  the  specified  cases,  by  writ  of  error,  is 
supported  by  the  constitution. 


V 
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THE  BANK  OF  COLUMBU  v.  OKELY.  555 

A  party  to  a  contract  may  renounce  a  benefit,  or  ri^t,  Becured  to  him  by 
law. 

Thus  the  maker  of  a  note  may  agree,  (expressly,  or  by  implication,)  that, 
upon  non-payment,  judgment  may  be  rendered  and  execution  issued  for  the 
debt,  without  a  trial  by  jury, 

HOUSTON  V.  MOORE.  560 

Though  the  militia  laws  of  the  United  States  have  provided  that  the 
offence  of  disobedience  to  the  call  of  the  president  upon  the  militia  shall  be 
cognizable  by  a  court  martial  of  the  United  States,  exclusive  cognizance  of 
such  cases  is  not  conferred  upon  such  courts ;  but  a  state  court  martial  may 
have  concurrent  jurisdiction  of  this  offence  with  a  court  martial  of  the  United 
States,  to  enforce  the  laws  of  congress  against  such  delinquent 

A  militia  man,  who  refuses  to  obey  the  call  of  the  president  calling  him 
into  actual  service,  is  not,  in  the  sense  of  the  act  of  1795,  <<  employed  in  the 
service  of  the  United  States,*'  so  as  to  be  subject  to  the  rules  and  articles  of 
war ;  yet  he  is  liable  to  be  tried  for  the  offence  under  the  fifth  section  of  that 
act,  by  a  court  martial  under  the  authority  of  the  United  States. 

THE  UNITED  STATES  v.  SMITH.  598 

Definition  of  Piracy.  The  crime  of  piracy  is  sufficiently  and  constitution- 
ally defined  by  the  fifth  section  of  the  act  of  1819. 

ANDERSON  v.  DUNN.  603 

The  United  States  house  of  representatives  has  authority  to  punish,  for 
contempt,  persons  who  are  not  members  of  that  house. 

MARTIN  V.  MOTT.  611 

The  constitution  of  the  United  States  declares  that  congress  shall  have 
power  "  to  provide  for  calling  forth  the  militia,"  &.c.  The  act  of  congress  of 
1795  provides  that  it  shall  be  lawful  for  the  president  of  the  United  States 
to  call  forth  the  militia,  &c.,  in  certain  specified  cases. 

The  act  of  congress  of  1795  is  constitutional.  The  president  has  the  sole 
authority  to  decide  whether  or  not  the  exigency  has  arisen  which  justifies  his 
calling  out  the  militia. 

The  officer  appointing  a  court  martial,  for  the  trial  of  a  militia  man  who 
has  disobeyed  the  call  of  the  president,  has  a  discretionaiy  authority  as  to 
the  number  of  which  the  court  shall  consist,  and  in  this  matter  he  is  to 
proceed  according  to  the  general  usage  of  the  military  service.  The  juris- 
diction of  a  court  martial  to  try  such  offences  does  not  depend  upon  the 
fact  of  war  or  peace. 
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If  the  sentence  of  the  court  maitial  in  such  case  need  to  be  approved  by 
any  one,  the  approval  by  the  president  of  the  United  States  is  sufficient 

OGDEN  V.  SAUNDERS.  634  # 

A  bankrupt  law,  which  applies  to  contracts  made  after  its  passage,  does 
not  impair  the  obligation  of  those  contracts, — (per  Justices  Washington, 
Johnson,  Trimble,  and  Thompson ;  Marshall,  Duvall,  and  Story  dissenting.) 

A  discharge  under  a  state  bankrupt  law  is  incompetent  to  discharge  a  debt 
doe  a  citizen  of  another  state. 

MASON  «.  HAILE.  68Q 

An  act  of  the  legislature  of  Rhode  Island,  reviving,  in  a  particular  case,  an 
old  insolvent  law,  and  discharging  a  debtor  from  prLBon,  was  constitutional 
and  valid. 

SATTERLEE  v.  MATTHEWSON.  686 

The  constitution  of  the  United  States  does  not  forbid  the  legislature  of  a 
state  to  exercise  judicial  functions.  The  supreme  court  of  Pennsylvania 
had  decided,  that,  under  the  title  called  ^  a  Connecticut  title,"  the  relation  of 
landlord  and  tenant  could  not  exist  Immediately  after  this  decision,  the 
legislature  of  Pennsylvania  passed  a  law  enacting  that  the  relation  of  land- 
lord and  tenant  should  exist  under  ^a  Connecticut  title,"  as  under  any 
other.    This  law  was  not  repugnant  to  the  constitution  of  the  United  States. 
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CONST#tUTIONAL    OPINIONS 

OF 

CHIEF  JUSTICE  MARSHALL. 


John  Marshall  received  the  appointment  of  chief  justice  of 
the  United  States  on  the  31st  of  January,  1801 ;  he  was 
appointed  to  that  office  by  President  Adams,  with  the  unani- 
mous approval  of  the  senate.  He  took  his  seat  on  the  bench 
at  tlie  ensuing  term  of  the  supreme  court ;  but  no  importaat 
case,  involving  a  constitutional  question,  came  before  him  un- 
til the  February  term  of  1803.  The  first  of  that  nature  was 
the  case  of — 


WHJLIAM  MARBURT  v.  JAMES  MADISON. 
FfiBRUABT  Tjbbji,  1803. 

[1  Cranch's  Reports,  137  - 180.] 

The  facts  of  this  case  were  as  follows :  —  At  the  December 
terai  of  die  supreme  court,  1801,  William  Marbury,  hj  his 
coansel,  moved  the  court  for  a  rule  to  James  Madison,  secre- 
tary of  state  of  th6  United  States,  calling  upon  him  to  show 
cause  why  a  mandamus  *  should  not  issue,  commanding  him  to 


*  A  rule  to  show  cause  why  a  numdam/ia  shall  not  issue  is,  in  other 
words,  a  notice  from  the  court  callings  upon  the  person  to  whom  it  is  sent  to 
make  known  to  the  court  any  reason,  if  he  have  any,  why  he  should  not  he 
potitwdy  required  to  do  some  desired  thing.  The  writ  is  called  a  numdamiUf 
/hxQ  its  first  word,  meaning,  toe  command. 
1 
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deliver  to  said  Marbury  his  commission  as  justice  of  peace  for 
the  district  of  Columbia.  In  support  of  this  motion  for  a  rule, 
it  was  proved  by  affidavits,  that  John  Adams,  late  president  of 
the  United  States,  had  nominated  Marbury  to  the  senate  as  jus- 
tice of  peace  for  the  district ;  that  the  senate  had  approved  the 
nomination ;  that  a  commission  had,  thereupon,  been  drawn  up, 
signed  by  the  president,  and  sealed  with  the  seal  of  the  United 
States ;  but  that  Mr.  Madison  refused  to  deliver  the  commission 
so  signed  and  sealed.* 

The  rule  was  granted  and  served  ;  but  no  cause  was  shown 
by  Mr.  Madison.  A  mandamus  was  then  moved  for.  Upon  this 
motion  the  chief  justice  delivered  the  opinion  of  the  court  on 
the  24th  of  February,  1803. 

At  the  last  term,  on  the  affidavits  then  read  and  filed  with  the 
clerk,  a  rule  was  granted  in  this  case,  requiring  the  secretary  of 
state  to  show  cause  why  a  mandamus  s&ould  not  issue,  direct- 
ing him  to  deliver  to  William  Marbury  his  commission  as  a  jus- 
tice of  the  peace  for  the  county  of  Wash^gton,  in  the  district 
of  Columbia. 

No  cause  has  been  shown,  and  the  present  motion  is  for  a  man- 
damus. The  peculiar  delicacy  of  this  case,  the  novelty  of  some 
of  its  circumstances,  and  the  real  difficulty  attending  the  points 
which  occur  in  it,  reg^^re  a  rni^plete  exposition  of  the  principles 
on  which  the  opinion  to  be  given  by  the  court  is  founded. 

These  principles  have  been,  on  tlie  side  of  the  applicant,  very 
ably  argued  at  the  bar.  In  rendering  the  opinion  of  the  court, 
there  will  be  some  departure  in  form,  though  not  in  substance, 
from  the  points  stated  in  that  argument. 

In  the  order  in  which  the  court  has  viewed  this  subject,  the 
following  questions  have  been  considered  and  decided  :  — 

*  The  commission  had  not  been  delivered  when  Thomafl  Jefferson  suc- 
ceeded Mr.  Adams  in  the  presidential  chair.  Mr.  Jefferson  did  not  think  the 
appointment  complete  until  delivery  of  the  commission,  and  directed  his  sec- 
retaiy  of  state  not  to  deliver  it  See  Jefferson's  Correspondence,  vol.  IV., 
p.  372,  2d  ed. 

1  Or.  164. 
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Ist.  Has  the  applicant  a  right  to  the  commission  he  demands  ? 

2d.  If  he  has  a  right,  and  that  right  has  been  violated,  do 
the  laws  of  his  country  afford  him  a  remedy  ? 

3d.  If  they  do  afford  him  a  remedy,  is  it  a  mandamus  issu- 
ing from  this  court  ? 

The  first  object  of  inquiry  is,  — 

Ist  Has  the  applicant  a  right  to  the  commission  he  demands  ? 

His  right  originates  in  an  act  of  congress,  passed  in  February, 
1801,  concerning  the  district  of  Columbia.  ^ 

After  dividing  the  district  into  two  counties,  the  eleventh  sec- 
tion of  this  law  enacts  "  that  there  shall  be  appointed,  in  and 
for  each  of  the  said  counties,  such  number  of  discreet  persons 
to  be  justices  of  the  peace  as  the  president  of  the  United  States 
shall,  from  time  to  time,  think  expedient,  to  continue  in  office 
for  five  years." 

It  appears  from  the  affidavits,  that,  in  compliance  with  this 
law,  a  commission  for  William  Marbury,  as  a  justice  of  peace 
for  the  county  of  Washington,  was  signed  by  John  Adams,  then 
president  of  the  United  States ;  after  which  the  seal  of  the 
United  States  was  affixed  to  it ;  but  the  commission  has  never 
reached  the  person  for  whom  it  was  made  out. 

lo  order  to  determine  whether  he  is  entitled  to  this  commis- 
sion, it  becomes  necessary  to  inquire  whether  he  has  been  ap- 
pointed to  the  office.  For  if  he  has  been  appointed,  the  law 
continues  him  in  office  for  five  years,  and  he  is  entitled  to  the 
possession  of  those  evidences  of  office,  which,  being  completed, 
became  his  property. 

The  second  section  of  the  second  article  of  the  constitution  de- 
clares that  '^  the  president  shall  nominate,  and,  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint,  ambassadors,  other 
public  ministers,  and  consuls,  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  otherwise  provided  for." 

The  third  section  declares  that  <<  he  shall  commission  all  the, 
officers  of  the  United  States." 

An  act  of  congress  directs  the  secretary  of  state  to  keep  the 
seal  of  the  United  States,  <'  to  make  out,  and  record,  and  affix 

1  Or.  155. 
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the  said  seal  to,  all  civil  commissions  to  officers  of  the  United 
States,  to  be  appointed  by  the  president,  by  and  with  the  con- 
sent of  the  senate,  or  by  the  president  alone ;  provided,  that  the 
said  seal  shall  not  be  affixed  to  any  commission  before  the  same 
shall  have  been  signed  by  the  president  of  the  United  States." 

These  are  the  clauses  of  the  constitution  and  laws  of  the 
United  States  which  affect  this  part  of  the  case.    They  seem 
to  contemplate  three  distinct  operations :  — 
«    1st.  The  nomination.     This  is  the  sole  act  of  the  president, 
and  is  completely  voluntary. 

2d.  The  appointment.  This  is  also  the  act  of  the  president, 
and  is  also  a  voluntary  act,  though  it  can  only  be  performed  by 
and  with  the  advice  and  consent  of  the  senate. 

3d.  The  commission.  To  grant  a  commission  to  a  person 
appointed  might,  perhaps,  be  deemed  a  duty  enjoined  by  the 
constitution.  <'  He  shall,"  says  that  instrument,  **  commission 
all  the  officers  of  the  United  States." 

The  acts  of  appointing  to  office,  and  commissioning  the  per- 
son appointed,  can  scarcely  be  considered  as  one  and  the  same  ; 
since  the  power  to  perform  them  is  given  in  two  separate  and 
distinct  sections  of  the  constitution.  The  distinction  between 
the  appointment  and  the  commission  will  be  rendered  more 
apparent  by  adverting  to  that  provision,  in  the  second  section  of 
the  second  article  of  the  constitution,  which  authorizes  congress 
'*  to  vest  by  law  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments ; "  thus  contemplating  cases 
where  the  law  may  direct  the  president  to  commission  an  officer 
appointed  by  the  courts,  or  by  the  heads  of  departments.  In 
such  a  case,  to  issue  a  commission  would  be  apparently  a  duty 
distinct  from  the  appointment,  the  performance  of  which,  per- 
haps, could  not  legally  be  refused. 

«    Although  that  clause  of  the  constitution,  which  requires  the 

;  president  to  commission  all  the  officers  of  the  United  States, 

may  never  have  been  applied  to  officers  appointed  otherwise 

than  by  himself,  yet  it  would  be  difficult  to  deny  the  legislative 

'^'  lCr.166. 
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power  to  apply  it  to  sach  cases.  Of  comequence,  the  coDStitu- 
tiona]  distinction  between  the  appointment  to  an  office  and  the 
commission  of  an  officer  who  has  been  appointed  remains  the 
same  as  if,  in  pmctioe,  the  president  had  commissioned  officers 
appointed  by  an  authority  other  than  his  own. 

It  foUowa,  too,  from  the  existence  of  this  distinction,  that,  if 
an  appointment  was  to  be  evidenced  by  any  public  act  other 
than  the  commission,  the  performance  of  snch  public  act  would 
create  the  officer;  and,  if  he  was  not  removable  at  the  will  of 
the  president,  would  either  give  him  a  right  to  his  commission, 
or  enable  him  to  perform  the  duties  without  it 

These  observations  are  pilremised  solely  for  the  purpose  of 
rendering  more  intelligible  those  which  apply  more  direcdy  to 
the  particular  case  under  considemtion. 

This  is  an  appointment  made  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate,  and  is  evidenced  by  no 
act  but  the  commission  itself.  In  such  a  case,  therefore,  the 
commission  and  the  appointment  seem  inseparable ;  it  being 
ahnost  impossible  to  show  an  appointment  otherwise  than  by 
proving  the  existence  of  a  commission.  Still,  the  commission  is 
not  necessarily  the  appointment,  though  conclusive  evidence  of  it. 
But  at  what  stage  does  it  amount  to  this  conclusive  evidence? 
The  answer  to  this  question  seems  an  obvious  one.  The  ap- 
pointment, being  the  sole  act  of  the  president,  must  be  com* 
pletely  evidenced  when  it  is  shown  that  he  has  done  everything 
to  be  performed  by  him. 

Should  the  commission,  instead  of  being  evidence  of  an  ap*- 
pointnaent,  even  be  considered  as  constituting  the  appointment 
kseif^  —  still,  it  would  be  made  when  the  last  act  to  be  done  by 
the  president  was  performed,  or,  at  furthest,  when  the  commis- 
aon  WHS  complete. 

The  last  act  to  be  done  by  the  president  is  the  signature  of 
the  conamission.  He  has  then  acted  on  the  advice  and  consent 
of  the  senate  to  his  own  nomination.  The  time  for  deliberation 
has  then  passed.  He  has  decided.  His  judgment,  on  the  ad- 
rice  and  consent  of  the  senate  concurring  with  his  nomination, 
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has  been  made,  and  the  officer  is  appointed.  This  appointment 
is  evidenced  by  an  open,  unequivocal  act ;  and  being  the  last 
act  required  from  the  person  making  it,  necessarily  excludes  the 
idea  of  its  being,  so  fiur  as  respects  the  appointment,  an  inchoate 
and  incomplete  transaction. 

Some  point  of  time  must  be  taken  when  the  power  of  the 
executive  over  an  officer  not  removable  at  his  will  must  cease. 
That  point  of  time  must  be  when  the  constitutional  power  of 
appointment  has  been  exercised.  And  this  power  has  been  ex- 
ercised when  the  last  act  required  from  the  person  possessing 
the  power  has  been  performed.  This  last  act  is  the  signature 
of  the  commission.  This  idea  seelns  to  have  prevailed  with  the 
legislature  when  the  act  passed  converting  the  department  of 
foreign  affairs  into  the  department  of  state.  By  that  act  it  is 
enacted,  that  the  secretary  of  state  shall  keep  the  seal  of  the 
United  States,  ^^  and  shall  make  out  and  record,  and  shall  affix 
the  said  seal  to,  all  civil  commissions  to  officers  of  the  United 
States  to  be  appointed  by  the  president ;  "  *^  provided,  that  the 
said  seal  shall  not  be  affixed  to  any  commission  before  the  same 
shall  have  been  signed  by  the  president  of  the  United  States  ; 
nor  to  any  other  instrument  or  act  without  the  special  warrant 
of  the  president  therefor." 

The  signature  is  a  warrant  for  affixing  the  great  seal  to  the 
commission ;  and  the  great  seal  is  only  to  be  affixed  to  an  in- 
strument which  is  complete.  It  attests,  by  an  act  supposed 
to  be  of  public  notoriety,  the  verity  of  the  presidential  signa- 
ture. 

It  is  never  to  be  affixed  till  the  commission  is  signed,  because 
the  signature,  which  gives  force  and  effect  to  the  conunission,  is 
conclusive  evidence  that  the  appointment  is  made. 

The  commission  being  signed,  the  subsequent  duty  of  the 
secretary  of  state  is  prescribed  by  law,  and  not  to  be  guided  by 
the  will  of  the  president.  He  is  to  affix  the  seal  of  the  United 
States  to  the  commission,  and  is  to  record  it 

This  is  not  a  proceeding  which  may  be  varied,  if  the  judg- 
ment of  the  executive  shall  suggest  one  more  eligible  ;  but  is  a 
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precise  course  accurately  marked  out  by  law,  and  is  to  be  strictly 
paraued.  It  is  the  duty  of  the  secretary  of  state  to  conform  to 
the  law ;  and  in  this  he  is  an  officer  of  the  United  States,  bound 
to  obey  the  laws.  He  acts,  in  this  respect,  as  has  been  very 
properly  stated  at  the  bar,  under  the  autboriry  of  law,  and 
not  by  the  ^istructions  of  the  president  It  is  a  ministerial  act 
which  the  law  enjoins  on  a  particular  officer  for  a  particular  pur- 
pose. 

If  it  should  be  supposed  that  the  solemnity  of  affixing  the 
seal  is  necessary  not  only  to  the  validity  of  the  commission,  but 
even  to  the  completion  of  an  appointment,  still,  when  the  seal  is 
affixed  the  appointment  is  made  and  the  commission  is  valid. 
No  other  solemnity  is  required  by  law ;  no  other  act  is  to  be 
performed  on  the  part  of  government  All  that  the  executive 
can  do  to  invest  the  person  with  his  office  is  done  ;  and  unless 
the  appointment  be  then  made^  the  executive  cannot  make  one 
without  the  cooperation  of  others. 

After  searching  anxiously  for  the  principles  on  which  a  con- 
trary opinion  may  be  supported,  none  have  been  found  which 
appear  of  sufficient  force  to  maintain  the  opposite  doctrine. 

Such  as  the  imagination  of  the  court  could  suggest  have  been 
very  deliberately  examined,  and  after  allowing  them  all  the 
weight  which  it  appears  possible  to  give  them,  they  do  not  shake 
the  opinion  which  has  been  formed. 

In  considering  this  question,  it  has  been  conjectured  that  the 
commission  may  have  been  assimilated  to  a  deed,  to  the  validity 
of  which  debvery  is  essential. 

This  idea  is  founded  on  the  supposition  that  the  commission 
is  not  merely  evidence  of  an  appointment,  but  is  itself  the  actual 
appointment ;  a  supposition  by  no  means  unquestionable.  But 
for  the  purpose  of  examining  this  objection  fairly,  let  it  be  con- 
ceded that  the  principle  claimed  for  its  support  is  established. 

The  appointment  being,  under  the  constitution,  to  be  made 
by  the  president  personally,  the  delivery  of  the  deed  of  appoint- 
ment, if  necessary  to  its  completion,  must  be  made  by  the  presi- 
dent also.     It  is  not  necessary  that  the  delivery  should  be  made 
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personally  to  the  grantee  of  the  office :  it  never  is  so  raade. 
The  law  woakl  seem  to  conteinplate  that  it  should  be  made  to 
the  secretary  of  state,  since  it  directs  the  secretary  to  affix  the 
seal  to  the  commission  cfter  it  shall  have  been  signed  by  the 
president.  If,  then,  the  act  of  livery  be  necessary  to  give  valid- 
ity to  the  commission,  it  has  been  delivered  when  ezecated  and 
given  to  the  secretary  for  the  purpose  of  being  sealed,  recorded, 
and  transmitted  to  the  party. 

But  in  all  cases  of  letters  patent  certain  solemnities  are  re- 
quired by  law,  which  solemnities  are  the  evidences  of  the  valid- 
ity of  the  instrument  A  formal  delivery  to  the  person  is  not 
among  them.  In  cases  of  commissbns,  the  sign  manual  of  the 
president,  and  the  seal  of  the  United  States,  are  those  sdemni- 
ties.    This  objection,  therefore,  does  not  touch  the  case. 

It  has  also  occurred  as  possible,  and  barely  possible,  that  the 
transmission  of  the  commission,  and  the  acceptance  thereof, 
might  be  deemed  necessary  to  complete  the  right  of  the  plaintiff. 

The  transmission  of  the  commission  is  a  practice  directed  by 
convenience,  but  not  by  law.  It  cannot,  therefore,  be  necessary^ 
to  constitute  the  appointment,  which  must  precede  it,  and  which 
is  the  mere  act  of  the  president.  If  the  executive  required  that 
every  person  appointed  to  an  office  should  himself  take  means 
to  procure  his  commission,  the  appointment  would  not  be  the 
less  valid  on  that  account.  The  appointment  is  the  sole  act  of 
the  president ;  the  transmission  of  the  commission  is  tlie  sole  act 
of  the  officer  to  whom  that  duty  is  assigned,  and  may  be  ac- 
celerated or  retarded  by  circumstances  which  can  have  no  influ- 
ence on  the  appointment.  A  commission  is  transmitted  to  a 
person  already  appointed ;  not  to  a  person  to  be  appointed  or 
not,  as  the  letter  enclosing  the  commission  should  happen  to  get 
into  the  post-office  and  reach  him  in  safety,  or  to  miscarry. 

It  may  have  some  tendency  to  elucidate  this  point,  to  inquire 
whether  the  possession  of  the  original  commission  be  indispensa- 
bly necessary  to  authorize  a  person  appointed  to  any  office,  to 
p«ibrm  the  duties  of  that  office.    If  it  was  necessary,  then  a 

loss  of  the  conunission  would  lose  the  office.    Not  only  n^^ 
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gence,  but  accident  or  fraud,  fire  or  theft,  might  deprive  an  indi- 
yidual  of  his  office.  In  such  a  case,  I  presume,  it  could  not  be 
doubted  but  that  a  copy  from  the  record  of  the  office  of  the 
secretary  of  state  would  be,  to  every  intent  and  purpose,  equal 
to  the  original.  The  act  <^  congress  has  expressly  made  it  so. 
To  give  that  copy  validity,  it  would  not  be  necessary  to  prove 
that  the  original  had  been  transmitted  and  afterwards  lost.  The 
copy  would  be  complete  evidence  tliat  the  original  had  existed, 
and  that  the  appmntment  had  been  made,  but  not  that  the  origi- 
nal had  been  transmitted.  If,  indeed,  it  should  appear  that  the 
original  had  been  mislaid  in  the  office  of  state,  that  circumstance 
would  not  affect  the  operation  o(  the  copy.  When  all  the  requi- 
sites have  been  performed  which  authorize  a  recording  officer  to 
record  any  instrument  whatever,  and  the  order  for  that  purpose 
has  been  given,  the  instrument  is,  in  law,  considered  as  recorded, 
although  the  manual  labor  of  inserting  it  in  a  book  kept  for  that 
purpose  may  not  have  been  performed. 

In  the  case  of  commissions,  the  law  orders  the  secretary  of 
state  to  record  them.  When,  therefore,  they  are  signed  and 
sealed,  the  order  for  their  being  recorded  is  given ;  and  whether 
inserted  in  the  bode  or  not,  they  are,  in  law,  recorded. 

A  copy  of  this  record  is  declared  equal  to  the  original,  and 
the  fees  to  be  paid  by  a  person  requiring  a  copy  are  ascertained 
by  law.  Can  a  keeper  of  a  public  record  erase  therefrom  a 
commission  which  has  been  recorded  ?  Or  can  he  refuse  a  copy 
thereof  to  a  person  demanding  it  on  the  terms  prescribed  by 
law? 

Such  a  copy  would,  equally  with  the  original,  authorize  the 
justice  of  peace  to  proceed  in  the  performance  of  his  duty, 
because  it  would,  equally  with  the  original,  attest  his  appoint- 
ment. 

If  the  transmission  of  a  commission  be  not  considered  as 
necessary  to  give  validity  to  an  appointment,  still  less  is  its  ac- 
ceptance. The  appointment  is  the  sole  act  of  the  president ; 
the  acceptance  is  the  sole  act  of  the  officer,  and  is,  in  plain  com- 
mon sense,  posterior  to  the  appointment     As  he  may  resign,  so 
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may  he  refuse  to  accept ;  but  neither  the  one  nor  the  other  is 
capable  of  rendering  the  appointment  a  nonentity. 

That  this  is  the  understanding  of  the  government  is  apparent 
from  the  whole  tenor  of  its  conduct. 

A  commission  bears  date,  and  the  salary  of  the  officer  com- 
mences,  from  his  appointment ;  not  from  the  transmission  or 
acceptance  of  his  commission.  When  a  person  appointed  to 
any  office  refuses  to  accept  that  office,  the  successor  is  nominated 
in  the  place  of  the  person  who  has  declined  to  accept,  and  not 
in  the  place  of  the  person  who  had  been  previously  in  office, 
and  had  created  the  original  vacancy. 

It  is,  therefore,  decidedly  \}^e  opinion  of  the  courts  that,  when 
a  commission  has  been  signed  by  the  president,  the  appoint- 
ment is  made ;  and  that  the  commission  is  complete  when  the 
seal  of  the.  United  States  has  been  affixed  to  it  by  the  secretary 
of  state. 

Where  an  officer  is  removable  at  the  will  of  the  executive,  the 
circumstance  which  completes  his  appointment  is  of  no  concern ; 
because  the  act  is  at  any  time  revocable ;  and  the  commission 
may  be  arrested,  if  still  in  the  office.  But  when  the  officer  is 
not  removable  at  the  will  of  the  executive,  the  appointment  is 
not  revocable,  and  cannot  be  annulled.  It  has  conferred  legal 
rights  which  cannot  be  resumed. 

The  discretion  of  the  executive  is  to  be  exercised  until  the 
appointment  has  been  made.  But  having  once  made  the  ap- 
pointment, his  power  over  the  office  is  terminated  in  all  cases 
where  by  law  the  officer  is  not  removable  by  him.  The  right 
to  the  office  is  then  in  the  person  appointed,  and  he  has  the 
absolute,  unconditional  power  of  accepting  or  rejecting  it 

Mr.  Marbury,  then,  since  his  commission  was  signed  by  the 
president,  and  sealed  by  the  secretary  of  state,  was  appointed ; 
and  as  the  law  creating  the  office  gave  the  officer  a  right  to  hold 
for  five  years,  independent  of  the  executive,  the  appointment 
was  not  revocable,  but  vested  in  the  officer  legal  rights,  which 
are  protected  by  the  laws  of  his  country. 

To  withhold  his  commission,  therefore,  is  an  act  deemed  by 
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the  court  not  warranted  by  law,  but  violative  of  a  vested  legal 
right 

This  brings  us  to  the  second  inquiry  ;  which  is,  — 
>    2d.  If  he  has  a  right,  and  that  right  has  been  violated,  do 
(the  laws  of  his  country  afford  hiin  a  remedy  ? 

The  very  essence  of  civil  liberty  certainly  consists  in  the  right 
of  every  individual  to  claim  the  protection  of  the  laws  when- 
ever he  receives  an  injury.  One  of  the  first  duties  of  govern- 
ment is  to  afford  that  protection.  In  Great  Britain  the  king 
himself  is  sued  in  the  respectful  form  of  a  petition,  and  he 
never  fails  to  comply  with  the  judgment  of  his  court. 

In  the  third  volume  of  his  Commentaries,  page  23,  Black- 
stone  states  two  cases  in  which  a  remedy  is  afforded  by  mere 
operation  of  law. 

<^  In  all  other  cases,"  he  says,  "  it  is  a  general  and  indisputa- 
ble rule,  that,  where  there  is  a  legal  right,  there  is  also  a  legal 
remedy  by  suit,  or  action  at  law,  whenever  that  right  is  in- 
vaded." 

And  afterwards,  page  109  of  the  same  volume,  he  says,  *^  I 
am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts 
of  the  common  law.  And  herein  I  shall  for  the  present  only 
remark  that  all  possible  injuries  whatsoever,  that  did  not  fall 
within  the  exclusive  cognizance  of  either  the  ecclesiastical, 
military,  or  maritime  tribunals,  are,  for  that  very  reason,  within 
the  cognizance  of  the  common-law  courts  of  justice ;  for  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England  that 
every  right  when  withheld  must  have  a  remedy,  and  every  in- 
jury its  proper  redress." 

The  government  of  the  United  States  has  been  emphatically 
termed  a  government  of  laws,  and  not  of  men.  It  will  certaihly 
cease  to  deserve  this  high  appellation,  if  the  laws  furnish  no 
remedy  fOr  the  violation  of  a  vested  legal  right. 

If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of  our 
country,  it  must  arise  from  the  peculiar  character  of  the  case. 

It  behoves  us,  then,  to  inquire  whether  there  be  in  its  compo- 
sition any  ingredient  which  shall  exempt  it  from  legal  investiga- 
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tion,  or  exclude  the  injured  party  from  legal  redress.   In  pursuing . 
this  inquiry,  the  first  question  which  presents  itself  is,  whether 
this  can  be  arranged  with  that  class  of  cases  which  come  under 
the  description  of  damnum  absque  injurid,  a  loss  without  an 
injury. 

This  description  of  cases  never  has  been  considered,  and  it  is 
believed  never  can  be  considered,  as  comprehending  offices  of 
trust,  of  honor,  or  of  profit.  The  office  of  justice  of  peace  id 
the  district  of  Columbia  is  such  an  office  ;  it  is,  therefore,  wor- 
thy of  the  attention  and  guardianship  of  the  laws.  It  has  r^ 
ceived  that  attention  and  guardianship.  It  has  been  created  by 
special  act  of  congress,  and  has  been  secured,  so  &r  as  the 
laws  can  give  security,  to  the  person  appointed  to  fill  it,  for  five 
years.  It  is  not,  then,  on  account  of  the  worthlessness  of  the 
thing  pursued  that  the  injured  party  can  be  alleged  to  be  with- 
oat  remedy. 

Is  it  in  the  nature  of  the  transaction  ?  Is  the  act  of  deliver- 
ing or  withholding  a  commission  to  be  considered  as  a  mere 
political  act,  bebnging  to  the  executive  department  alone,  for 
the  performance  of  which  entire  confidence  is  placed  by  om 
constitution  in  the  supreme  executive ;  and  for  any  misconduct 
respecting  which  the  injured  individual  has  no  remedy  ? 

That  there  may  be  such  cases  is  not  to  be  qeestioned ;  but 
that  every  act  of  duty,  to  be  performed  in  any  of  the  great 
departments  of  govermnent,  constitutes  such  a  case  is  not  to  be 
admitted. 

By  the  act  concerning  mvalidff,  passed  in  June,  1794,  (vol.  3, 
p.  112,)  the  secretary  at  war  is  ordered  to  place  on  the  pensfoa- 
Uat  all  persons  whose  names  aire  contained  in  a  report  previ- 
ously made  by  him  to  congress.  If  be  should  refuse  to  do  wo, 
would  the  wounded  veteran  be  without  remedy  ?  Is  it  te  be 
contended,  that,  where  the  law  in  precise  terms  directs  the  per- 
formance of  an  act  in  which  an  individual  is  interested,  the  law 
is  incapable  of  securing  obedience  to  its  mandate  ?  Is  it  on 
account  of  the  character  of  the  person  against  wiiora  the  com- 
plaint is  made  ?  Is  it  to  be  contended  that  the  heads  of  depart- 
ments are  not  amenable  to  the  laws  of  their  country  ? 
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Whftt^ifgr  the^jTOCtice  on  particiilar  occaBioni  may  be,  the 
theory  ofjto  principle  will  certainly  neTer  be  mainteJDed.  No 
8ct  of  the  legislature  confers  so  extraordinary  a  pririlege,  nor 
can  it  derive  countenance  from  the  doctrines  of  the  common 
kw.  After  stating  that  personal  injury  from  the  king  to  a  sub- 
ject is  presumed  to  be  impossible,  JBlackstooe.  (voL  3,  p.  255) 
says,  <<  But  injuries  to  the  rights  of  property  can  scarcely  be 
committed  by  the  crown  without  the  intervention  of  its  oflScers, 
for  whom  the  kw,  in  matters  of  right,  entertains  no  respect  or 
delicacy ;  but  furnishes  various  methods  of  detecting  the  errors 
and  misconduct  of  those  agents  by  whom  the  king  has  been 
deceived  and  induced  to  do  a  temporary  injustice." 

By  the  act,  passed  in  1796,  aothcmzing  the  sale  of  the  lands 
above  the  mouth  of  gentncky  rixec,  (vol.  3,  p«  299,)  the  pur** 
chaser,  on  paying  his  purchase-money,  becomes  comjdetely 
entided  to  the  property  purchased ;  and  on  producing  to  the 
secretary  of  state  the  recdpt  of  the  treasurer,  upon  a  certificate 
required  by  the  law,  the  president  of  the  United  States  isauthor- 
ized  to  gmnt  him  a  patent  It  is  further  enacted  that  all  patents 
shall  be  countersigned  by  the  secretary  of  state  and  recorded  in 
his  office.  If  the  secretary  of  state  should  choose  to  withhoU 
this  patent,  or,  the  patent  being  lost,  should  refuse  a  copy  oi 
it,  can  it  be  imagined  that  the  law  furnishes  to  the  injured  per- 
son  no  remedy  ? 

It  is  not  believed  that  wyji^son^  whatever  would  attempt  to 
maintain  such  a  proposition. 

It  follows,  then,  that  the  question,  whether  the  legalityof  an 
act  of  the  head  of  a  department  be  examinable  in  a  court  of 
justice  or  not,  must  always  depend  on  the  nature  of  that  act 

If  some  acts  be  examinable,  and  others  not,  diere  must  be 
some  rule  of  law  to  guide  the  qpurt  in  the  exercise  of  its  juris- 
diction. 

In  some  instances  there  may  be  difficulty  in  applying  the  rule 
to  particular  cases ;  but  there  cannot,  it  is  believed,  be  much 
difficulty  in  laying  down  the  rule. 

By  the  constitution  of  the  United  States  the  president  is  in- 
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vested  with  certain  important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is  accountable  only  to 
his  country  in  his  4>olitical  character,  and  to  his  own  conscience. 
^  To  aid  him  in  the  performance  of  these  duties,  he  is  authorized 
to  appoint  certain  officers,  who  act  by  his  authority,  and  in  con- 
formity with  his  orders. 

In  such  cases  their  acts  are  his  acts  ;  and  whatever  opinion 
may  be  entertained  of  the  manner  in  which  executive  discretion 
may  be  used,  still,  there  exists,  und  can  exist,  no  power  to  con- 
trol that  discretion.  The  subjects  are  political.  They  respect 
the  nation,  not  individual  rights  ;  and  being  intrusted  to  the  ex- 
ecutive, the  decision  of  the  executive  is  conclusive.  The  appli- 
cation of  this  remark  will  be  perceived  by  adverting  to  the  act 
of  congress  for  establishing  the  department  of  foreign  affairs. 
This  officer,  as  his  duties  were  prescribed  by  that  act,  is  to  con- 
form precisely  to  the  will  of  the  president.  He  is  the  mere 
organ  by  whom  that  will  is  communicated.  The  acts  of  such 
an  officer,  as  an  officer,  can  never  be  examinable  by  the  courts. 

But  when  the  legislature  proceeds  to  impose  on  that  officer 
other  duties ;  when  he  is  directed  peremptorily  to  perform  cer- 
tain acts ;  when  the  rights  of  individuals  are  dependent  on  the 
performance  of  those  acts  ;  he  is  so  far  the  officer  of  the  law  ; 
is  amenable  to  the  laws  for  his  conduct ;  and  cannot  at  his  dis- 
cretion sport  away  the  vested  rights  of  others. 

The  conclusion  from  this  reasoning  is,  that  where  the  heads 
of  departments  are  the  political  or  confidential  agents  of  the 
executive,  merely  to  execute  the  will  of  the  president,  or  rather 
to  act  in  cases  in  which  the  executive  possesses  a  constitutional 
or  legal  discretion,  nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable.  But  where  a 
specific  duty  is  assigned  by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty,  it  seems  equally  clear  that 
the  individual  who  considers  himself  injured  has  a  right  to  resort 
to  the  laws  of  his  country  for  a  remedy; 

If  this  be  the  rule,  let  us  inquire  how  it  applies  to  the  case 

under  the  consideration  of  the  court. 
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The  power  of  nominatiog  to  the  seimte,  and  the  power  of 
appointing  the  person  nominated,  are  political  powers,  to  be 
exercised  by  the  president  according  to  his  own  discretion. 
When  he  has  made  an  appointment  he  has  exercised  his  whole 
power,  and  his  discretion  has  been  completely  applied  to  the  case. 
If,  by  law,  the  officer  be  removable  at  the  will  of  the  president, 
then  a  new  appointment  may  be  immediately  made,  and  the 
rights  of  the  officer  are  terminated.  But  as  a  fact  which  has 
existed  cannot  be  made  never  to  have  existed,  the  appointment 
cannot  be  annihilated ;  and  consequently,  if  the  dHcer  is  by  law  | 
not  removable  at  the  will  of  the  president,  the  rights  he  has 
acquired  are  protected  by  the  law,  and  are  not  resumable  by  the 
president  They  cannot  be  extinguished  by  executive  authority ; 
and  he  has  the  privilege  of  asserting  ihSk^  in  like  manner  as  if 
they  had  been  derived  from  any  other  source. 

The  question,  whether  a  right  has  vested  or  not,  is,  in  its 
nature,  judicial,  and  must  be  tried  by  Jthe  judicial  authority.  If, 
for  example,  Mr.  Marbury  had  takeD»  the  oaths  of  a  magistrate, 
and  proceeded  to  act  as  one,  in  consequence  of  which  a  suit 
bad  been  instituted  against  him,  in  which  his  defence  had  de- 
pended on  his  being  a  magistrate,  the  validity  of  his  appointment 
must  have  been  determined  by  judicial  authority. 

So,  if  he  conceives,  that,  by  virtue  of  his  appointment,  he  has 
a  l^al  right  either  to  the  commission  which  has  been  made  out 
for  him,  or  to  a  copy  of  that  commission,  it  is  equally  a  question 
examinable  in  a  court,  and  the  decision  of  the  court  upon  it 
must  depend  on  the  opinion  entertained  of  his  appointment. 

That  question  has  been  discussed,  and  the  opinion  is  that  the 
latest  point  of  time  which  can  be  taken  as  that  at  which  the 
appointment  was  complete,  and  evidenced,  was  when,  after  the 
signature  of  the  president,  the  seal  of  the  United  States  was 
affixed  to  the  commission. 

It  is,  then,  the  opinion  of  the  court, — 

lat.  That,  by  signing  the  commission  of  Mr.  Marbury,  the 
president  of  the  United  States  appointed  him  a  justice  of  peace 
for  the  county  of  Washington,  in  the  district  of  Columbia ;  and 
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that  the  aeal  of  the  United  States,  affixed  thereto  bj  the  secretary 
of  state,  is  conclusive  testimony  of  the  verity  of  the  signatare, 
and  of  the  completion  of  the  appointment ;  and  that  the  appoint* 
ment  conferred  on  him  a  legal  right  to  the  office  for  the  space 
of  five  years. 

2d.  That,  having  this  l^al  title  to  the  office,  he  has  a  con* 
sequent  right  to  the  commission  ;  a  refusal  to  deliver  which  is  a 
plain  violation  of  that  right  for  which  the  laws  of  his  country 
affi>rd  him  a  remedy. 

It  remains  to  be  inquired  whether,  — 

3d.  He  is  entitled  to  the  remedy  for  which  he  applies.  This 
depends  on,  — 

1st.  The  nature  of  the  writ  applied  for ;  and,  — 

2d.  The  power  of  jtfis  court. 

1st  The  nature  of  the  writ. 

Blackstone,  in  the  third  volume  of  his  Commentaries,  page 
110,  defines  a  mandamvf  to  be  ^^a  command  issuing  in  the 
king's  name  from  the  court  of  king's  bench,  and  directed  to 
any  person,  corporation,  or  inferior  court  of  judicature  within 
the  king's  dominions,  requiring  them  to  do  some  particular 
thing  therein  specified  which  appertains  to  their  office  and  duty, 
and  which  the  court  of  king's  bench  has  previously  determined, 
or  at  least  supposes,  to  be  consonant  to  right  and  justice." 

Lord  Mansfield,  in  the  case  of  The  Eing  v.  Baker  €t  dl., 
(3  Burrow's  Reports,  1266,)  states,  with  much  precision  and 
explicitness,  the  cases  in  which  this  writ  may  be  used. 

<'  Whenever/'  says  that  very  able  judge,  **  there  is  a  right  to 
execute  an  office,  perform  a  service,  or  exercise  a  franchise, 
(more  especially  if  it  be  in  a  matter  of  public  concern,  or 
attended  with  profit,)  and  a  person  is  kept  out  of  possession,  or 
dispossessed  of  such  right,  and  has  no  other  specific  legal  rem* 
edy,  this  court  ought  to  assist  by  mandamus,  upon  reasons  of 
justice,  as  the  writ  expresses,  and  upon  reasons  of  public  policy, 
to  preserve  peace,  order,  and  good  government"  In  the  same 
case  he  says,  '<  This  writ  ought  to  be  used  upon  all  occasions 
where  the  law  has  established  no  specific  remedy,  and  where  in 
justice  and  good  government  there  ought  to  be  one." 
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In  addition  to  the  authorities  now  particularly  cifed^  many 
others  were  relied  on  at  the  bar,  which  show  how  far  the  prac- 
tice has  conformed  to  the  general  doctrines  that  have  been  just 


This  writ,  if  awarded,  would  be  directed  to  an  officer  of  gov- 
erament,  and  its  mandate  to  him  would  be,  to  use  the  words  of 
Blackstone,  **  to  do  a  particular  thing  therein  specified  which 
appertains  to  his  office  and  duty,  and  which  the  court  has  pre* 
rioQsly  determined,  or  at  least  supposes,  to  be  consonant  to  right 
aod  justice.'^  Or,  in  the  words  of  Lord  Mansfield,  the  applicant  / 
10  this  case  has  a  right  to  execute  an  office  of  public  concern, 
and  is  kept  out  of  possession  of  that  right. 

These  circumstances  certainly  concur  in  this  case. 

Still,  to  render  the  mandamus  a  proper  remedy,  the  officer 
to  whom  it  is  to  be  directed  must  be  one  to  whom  on  legal 
principles  such  writ  may  be  directed  ;  and  the  person  applying 
for  it  must  be  without  any  other  specific  and  l^;al  remedy. 

1st.  With  respect  to  the  officer  to  whom  it  would  be  directed. 
The  intimate  political  relation  subsisting  between  the  president 
of  the  United  States  and  the  heads  of  departments  necessarily 
renders  any  legal  inrestigation  of  the  acts  of  one  of  those  high 
officers  peculiarly  irksome,  as  well  as  delicate ;  and  excites  some 
hesitation  with  respect  tQ  the  propriety  of  entering  into  such 
inyestigation.  Impressions  are  often  received  without  much 
reflection  or  examination,  and  it  is  not  wonderful  that  in  such  a 
case  as  this  the  assertion  by  an  individual  of  his  legal  claims  y 
in  a  court  of  justice,  to  which  claims  it  is  the  duty  of  that  court  ^ 
to  attend,  should  at  first  view  be  considered  by  some  as  an 
attempt  to  intrude  into  the  cabinet,  and  to  intermeddle  with  the 
prerogatives  of  the  executive. 

It  is  scarcely  necessary  for  the  court  to  disclaim  all  pretensions 
to  such  a  jurisdiction.  An  extravagance  so  absurd  and  exces- 
sive could  not  have  been  entertained  for  a  moment  The  prov* 
ince  of  the  court  is  solely  to  decide  on  the  rights  of  individuals^ 
not  to  inquire  how  the  executive,  or  executive  officers,  perform 
duties  in  which  they  have  a  discietion.    Questions  in  their 
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nature  political^  or  which  are  by  the  constitatioo  and  laws  sub- 
mitted to  the  executive,  can  never  be  made  in  this  ooort. 

Bat  if  this  be  not  sach  a  question  ;  if,  so  fiir  from  being  an 
intrusion  into  the  secrets  of  the  cabinet,  it  respects  a  pap«r 
which  according  to  law  is  upon  record,  and  to  a  copy  of  which 
the  law  gives  a  right  on  the  payment  of  ten  cents ;  if  it  be  no 
intermeddling  with  a  subject  over  which  the  executive  can  be 
considered  as  having  exercised  any  control ;  what  is  there  in 
the  exalted  station  of  the  officer  which  shall  bar  a  citizen  from 
asserting  in  a  court  of  justice  his  l^al  rightB,  or  shall  forbid  a 
court  to  listen  to  the  claim,  or  to  issue  a  mandamus  directing 
the  performance  of  a  duty  not  depending  on  executive  discre- 
tion, but  on  particular  acts  of  congress  and  the  general  princi- 
ples of  law  ? 

If  one  of  the  heads  of  departments  commits  any  illegal  act, 
under  color  of  his  office,  by  which  an  individual  sustains  an  in- 
jury, it  cannot  be  pretended  that  his  office  alone  exempts  him 
from  being  sued  in  the  ordinary  mode  of  proceeding,  and  being 
compelled  to  obey  the  judgment  of  the  law.  How,  then,  can 
his  office  exempt  him  from  this  particular  mode  of  deciding  on 
the  legality  of  his  conduct,  if  the  case  be  such  a  case  as  would, 
were  any  other  individual  the  party  complained  of,  authorize  the 
process? 

Ut  is  not  by  the  office  of  the  person  to  whom  the  writ  is  direct- 
ed, but  the  nature  of  the  thing  to  be  done,  that  the  propriety  or 
impropriety  of  issuing  a  mandamus  is  to  be  determined^  Where 
the  head  of  a  department  acts  in  a  case  in  which  executive  dis- 
cretion is  to  be  exercised,  in  which  he  is  the  mere  oigan  of 
executive  will ;  it  is  again  repeated,  that  any  application  to  a 
court,  to  control,  in  any  respect,  his  conduct,  would  be  rejected 
without  hesitation. 

But  where  he  is  directed  by  law  to  do  a  certain  act  affecting 
the  absolute  rights  of  individuals,  in  the  performance  of  which 
he  is  not  placed  under  the  particular  direction  of  the  president, 
and  the  performance  of  which  the  president  cannot  lawfully 
forbid,  and  therefore  is  never  presumed  to  have  forbidden ;  as, 
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for  example,  to  record  a  commission,  or  a  patent  for  land,  which 
has  received  all  the  legal  solemnities ;  to  give  a  copy  of  such 
record ;  in  such  cases,  it  is  not  perceived  on  what  ground  the 
courts  of  the  country  are  further  excused  from  the  duty  of  giv- 
ing judgment  that  right  be  done  to  an  injured  individual,  than  if 
the  same  services  were  to  be  performed  by  a  person  not  the 
head  of  a  department. 

This  opinion  seems  not  now  for  the  first  time  to  be  taken  up 
in  this  country. 

It  must  be  weU  recollected  that  in  1792  an  act  passed  direct- 
ing the  secretary  at  war  to  place  on  the  pension-list  such  disa- 
bled officers  and  soldiers  as  should  be  reported  to  him  by  the 
circuit  courts,  which  act,  so  far  as  the  duty  was  imposed  on  the 
courts,  was  deemed  unconstitutional ;  but  some  of  the  judges, 
thinking  that  the  law  might  be  executed  by  them  in  the  charac- 
ter of  commissioners,  proceeded  to  act  and  to  report  in  that 
character. 

This  law  being  deemed  unconstitutional  at  the  circuits  was 
repealed,  and  a  different  system  was  established ;  but  the  ques- 
tion whether  those  persons  who  had  been  reported  by  the  judges^ 
as  commissioners,  were  entitled,  in  consequence  of  that  report, 
to  be  placed  on  the  pension-list,  was  a  legal  question  properly 
determinable  in  the  courts,  although  the  act  of  placing  such 
persons  on  the  list  was  to  be  performed  by  the  head  of  a  departr 
ment 

That  this  question  might  be  properly  settled,  congress  passed 
an  act,  in  February,  1793,  making  it  the  duty  of  the  secretary 
of  war,  in  conjunction  with  the  attorney-general,  to  take  such 
measures  as  might  be  necessary  to  obtain  an  adjudication  of  the 
wpreme  court  of  the  United  States  on  the  validity  of  any  such 
rights  claimed  under  the  act  aforesaid. 

After  the  passage  of  this  act  a  mandamus  was  moved  for,  to 
be  directed  to  the  secretary  at  war,  commanding  him  to  place 
OD  the  pension-list  a  person  stating  himself  to  be  on  the  report 
of  the  judges. 

There  is,  therefore,  much  reason  to  believe  that  this  mode  of 
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trying  the  legal  right  of  the  complainant  was  deemed  by  the 
head  of  a  department,  and  by  the  highest  law*^fficer  of  the 
United  States,  the  most  proper  which  could  be  selected  for  the 
purpose. 

When  the  subject  was  brought  before  the  court,  the  decision 
was  not  that  a  mandamus  would  not  lie  to  the  head  of  a  depart- 
ment directing  him  to  perform  an  act  enjoined  by  law,  in  the 
performance  of  which  an  individual  had  a  vested  interest ;  but 
that  a  mandamus  ought  not  to  issue  in  that  case  ;  the  decision 
necessarily  to  be  made  if  the  report  of  the  commissioners  did 
not  confer  on  the  applicant  a  legal  right 

The  judgment  in  that  case  is  understood  to  have  decided  the 
merits  of  all  claims  of  that  description ;  and  the  persons  on 
the  report  of  the  commissioners  found  it  necessary  to  pursue 
the  mode  prescribed  by  the  law  subsequent  to  tliat  which  had 
been  deemed  unconstitutional,  in  order  to  place  themselves  on 
thepension-list. 

(The  doctrine,  therefore,  now  advanced  is  by  no  means  a 
novel  one) 

It  is  true  that  the  mandamus  now  moved  for  is  not  for  the 
performance  of  an  act  expressly  enjoined  by  statute. 

It  is  to  deliver  a  commission  ;  on  which  subject  the  acts  of 
congress  are  silent.  This  difference  is  not  considered  as  affect-* 
ing  the  case.  It  has  already  been  stated  that  the  applicant  has 
to  that  commission  a  vested  legal  right,  of  which  the  executive 
cannot  deprive  him.  He  has  been  appointed  to  an  office  fVom 
which  he  is  not  removable  at  the  will  of  the  execqtive ;  and 
.being  so  appointed,  he  has  a  right  to  the  commission  which  the 
V  secretary  has  received  from  the  president  for  his  use.  The  act 
of  congress  does  not  indeed  order  the  secretary  of  state  to  send 
it  to  hhn,  but  it  is  placed  in  his  hands  for  the  person  entitled  to 
it,  and  cannot  be  more  lawfully  withheld  by  him  than  by  9ny 
other  person. 

It  was  at  first  doubted  whether  the  action  of  detinue  waa  not 
a  specific  legal  remedy  for  the  commission  which  has  beep  with*^ 
held  from  Mr.  Marbury ;  in  which  case  a  mandamus  would  be 
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improper.  But  Has  doubt  has  yielded  to  the  consideration  that 
the  judgment  in  detinue  is  for  the  thing  itself,  or  its  value.  The 
vilae  of  a  public  office  not  to  be  sold  is  incapable  of  being 
ascertained ;  and  the  applicant  has  a  right  to  the  office  itself,  or 
to  nothing*  He  wiH  obtain  the  office  by  obtaining  the  commis- 
aioD,  or  a  copy  of  it  from  the  record. 

This,  then,  is  a  plain  case  for  a  mandamus,  either  to  deliver 
the  commission,  or  a  copy  of  it  from  the  record ;  and  it  only 
remains  to  be  idqmred,  *^ 
Whether  it  can  issue  from  this  court 
The  act  to  establish  the  judicial  courts  of  the  United  Statei) 
aothorizes  the  si^reme  oouft  **  to  issue  writs  of  mandamus,  in 
cases  warranted  by  the  principles  and  usages  of  law,  lo  any 
courts  appointed,  or  persons  holding  office,  under  the  authority 
of  the  United  States." 

The  secretary  of  state,  being  a  person  holding  an  office  under 
the  authority  of  the  United  States,  is  precisely  within  the  letter 
of  the  description ;  and  if  this  court  is  not  authorized  to  issue  . 
a  writ  of  mandamus  to  such  an  officer,  it  must  be  because  the  [ 
law  is  unconstitutional,  and  therefore  absolutely  incapable  of 
coafeiriag  the  authority  and  assigning  the  duties  which  its  words 
porport  to  confef  and  assign. 

The  constitution  vests  the  whole  judicial  power  of  the  United 
States  in  one  supreme  court,  and  such  inferior  courts  as  congress 
afaall  from  time  to  time  ordain  and  establish.  This  power  is 
expressly  extended  to  all  cases  arising  under  the  laws  of  the 
United  States ;  and,  consequently,  in  some  form,  may  be  exer- 
cised over  the  present  case ;  because  the  right  claimed  is  given 
by  a  hrW  of  the  United  States. 

In  the  distribution  of  this  power  it  is  declared  that  ^<  the  su- 
preme court  shall  have  original  jarisdiction  in  all  cases  aflecting 
ambassadors,  other  psiblic  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party.  In  all  other  cases  the  supreme 
court  shall  have  appellate  jurisdiction." 
It  has  been  insisted  at  the  bar,  that,  as  the  original  grant  of 

jarisdiction  to  the  supreme  and  inferior  courts  is  general,  and 
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the  clause  assigning  original  jurisdiction  to  the  supreme  court 
contains  no  negative  or  restrictive  words,  the  power  remains  to 
the  legislature  to  assign  original  jurisdiction  to  that  court  in 
other  cases  than  those  specified  in  the  article  which  has  been 
recited ;  provided  those  cases  belong  to  the  judicial  power  of 
the  United  States. 

If  it  had  been  intended  to  leave  it  in  the  discretion  of  the 
l^slature  to  apportion  the  judicial  power  between  the  supreme 
and  inferior  courts  according  to  the  will  of  that  body,  it  would 
certainly  have  been  useless  to  have  proceeded  further  than  to 
have  defined  the  judicial  power,  and  the  tribunals  in  which  it 
should  be  vested,  o^he  subsequent  part  of  the  section  is  mere 
surplusage,  is  entirely  without  meaning,  if  such  is  to  be  the  con- 
structionT}  If  congress  remains  at  liberty  to  give  this  court 
appellate  jurisdiction,  where  the  constitution  has  declared  their 
jurisdiction  shall  be  original ;  and  original  jurisdiction,  where  the 
constitution  has  declared  it  shall  be  appellate  ;[the  distribution 
of  jurisdiction  made  in  the  constitution  is  form  without  sub- 
stance^ 

Affirmative  words  are  often,  in  their  operation,  negative  of 
other  objects  than  those  affirmed ;  and  in  this  case  a  negative 
or  exclusive  sense  must  be  given  to  them,  or  they  have  no  oper- 
ation at  all. 
^t  cannot  be  presumed  that  any  clause  in  the  constitution  is 
intended  to  be  without  effect ;  and  therefore  such  a  construc- 
tion is  inadmissible,  unless  the  words  require  it^ 

If  the  solicitude  of  the  convention  respecting  our  peace 
with  foreign  powers  induced  a  provision  that  the  supreme  court 
should  take  original  jurisdiction  in  cases  which  might  be  sup- 
posed to  affect  them  ;  yet  the  clause  would  have  proceeded  no 
further  than  to  provide  for  such  cases,  if  no  further  restriction 
on  the  powers  of  congress  had  been  intended.  That  they 
should  have  appellate  jurisdiction  in  all  other  cases,  with  such 
exceptions  as  congress  might  make,  is  no  restnction ;  unless  the 
words  be  deemed  exclusive  of  original  jurisdiction. 

When  an  instrument  organizing  fundamentally  a  judicial  sys- 
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tern  divides  it  into  one  supreme  and  so  many  inferior  courts  as 
the  legislative  may  ordain  and  establish ;  then  enumerates  its 
powers,  and  proceeds  so  far  to  distribute  them  as  to  define  the 
jurisdiction  of  the  supreme  courts  by  declaring  the  cases  in  which 
it  shall  take  original  jurisdiction,  and  that  in  others  it  shall  take 
appelhte  jurisdiction ;  the  plain  irqport  of  the  wordB  seems  to 
be,  that  in  one  class  of  cases  its  jurisdiction  is  original,  and  not 
appellate ;  in  the  other  it  is  appellate,  and  not  original.  If  any 
other  construction  would  render  the  clause  inoperative,  that  is 
an  additional  reason  for  rejecting  such  other  construction,  and 
for  adhering  to  their  obvious  meaning. 

To  enable  this  court,  then,  to  issue  a  mandamus,  it  must  be 
shown  to  be  an  exercise  of  appellate  jurisdiction,  or  to  be  ne- 
cessary to  enable  them  to  exercise  appellate  jurisdiction. 

It  has  been  stated  at  the  bar  that  the  appellate  jurisdiction 
mav  be  exercised  in  a  variety  of  forms,  and  that,  if  it  be  the 
will  of  the  legislature  that  a  mandamus  should  be  used  for  that 
purpose,  that  will  must  be  obeyed.  This  is  true,  yet  the  juris- 
diction must  be  appellate,  not  original. 

It  is  the  essential  criterion  of  appellate  jurisdiction,  that  it 
rerises  and  corrects  the  proceedings  in  a  cause  already  instituted,  » 
and  does  not  create  that  cause.  Although,  therefore,  a  manda- 
mus may  be  directed  to  courts,  yet  to  issue  such  a  writ  to  an 
officer  for  the  delivery  of  a  paper  is,  in  effect,  the  same  as  to 
sQstain  an  original  action  for  that  paper,  and  therefore  seems 
not  to  belong  to  appeUate,  but  to  original  jurisdiction.  Neither 
IS  it  necessary  in  such  a  case  as  this  to  enable  the  court  to  exer- 
cise its  appellate  jurisdiction. 

The  authority,  therefore,  given  to  the  supreme  court,  by  the  \ 
act  establishing  the  judicial  courts  of  the  United  States,  to  I 
issue  writs  of  mandamus  to  public  officers,  appears  not  to  be  j 
warranted  by  the  constitution ;  and  it  becomes  necessary  to  in-* 
quire  whether  a  jurisdiction  so  conferred  can  be  exei^ised. 

The  question,  whether  an  act  repugnant  to  the  constitution  I 
can  become  the  law  of  the  land,  is*  a  question  deeply  interesting  f 
to  the  United  States ;  but,  happily,  not  of  an  intricacy  propor- 1 
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tioned  to  its  interest.  It  seems  only  necessary  to  recognize 
certain  principles,  supposed  to  have  been  long  and  well  estab- 
lished, to  decide  it. 

t^hat  the  people  have  an  original  right  to  establish,  for  their 

future  government,  such  principles  as  in  their  opinion  shall  most 

conduce  to  their  own  happiness,  is  the  basis  on  which  the  whole 

^S^'        American  fabric  has  been  erected.    The  exercise  of  this  original 

t  ^  y< »       right  is  a  very  great  exertion ;  nor  can  it,  nor  ought  it,  to  be 

<  frequently  repeated.    The  principles,  therefore,  so  established 

are  deemed  fundamental.    And  as  the  authority  from  which 

they  proceed  is  supreme,  and  can  seldom  act,  they  are  designed 

to  be  permanentTX 

This  original  and  supreme  will  organizes  the  government, 
and  assigns  to  different  departments  their  respective  powers.  It 
may  either  stop  here,  or  establish  certain  limits  not  to  be  tran- 
scended by  those  departments. 

The  government  of  the  United  States  is  of  the  latter  descrip* 
tion.  The  powers  of  the  legislature  are  defined  and  limited^ 
and  that  those  limits  may  not  be  mistaken  or  forgotten,  the  con- 
stitution is  written.  To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  committed  to  writing,  if  these 
limits  may,  dt  any  time,  be  passed  by  those  intended  to  be  re- 
strained ?  The  distinction  between  a  government  with  limited 
and  ur  ^imited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  imposed,  and  if  acts  prohibited 
and  acts  allowed  are  of  equal  obligation.  ^  is  a  propositioa 
too  plain  to  be  contested,  that  the  constitution  controls  any  legis- 
lative act  repugnant  to  it ;  or  that  the  legislature  may  alter  the 
constitution  by  an  ordinary  actr^ 

^Between  these  alternatives  there  is  no  middle  ground.  The 
constitution  is  either  a  superior,  paramount  law,  imchangedble 
by  ordinary  mearTs ;  or  it  is  on  a  level  with  ordinary  legislative 
acts,  and,  like  other  acts,  is  alterable  when  the  legislature  shall 
please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative 
act  contrary  to  the  constitution  is  not  law ;  if  the  latter  part  be 
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true,  then  written  constitutions  are  absurd  attempts  on  the  part 
of  the  people  to  limit  a  power  in  its  own  nature  illimitable. 

\$ertainly  all  those  who  have  framed  written  constitutions 
contemplate  them  as  forming  the  fundamental  and  paramount 
law  of  the  nation, {and  consequently  the  theory  of  every  such   , 
government  must  be>  that  an  act  of  the  legislature  repugnant  to"^ 
the  constitution  is  void.3 

This  theory  is  essentially  attached  to  a  written  constitutioHi 
and  is  consquently  to  be  considered  by  this  court  as  one  of  the 
fundamental  principles  of  our  society.  It  is  not,  therefore,  to 
be  lost  sight  of  in  the  further  consideration  of  this  subject. 

If  an  act  of  the  legislature  repugnant  to  the  constitution  is 
Toid,  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and 
oblige  them  to  give  it  effect  ?  Or^  in  other  words,  though  it  be 
not  law,  does  it  constitute  a  rule  as  operative  as  if  it  was  a  law  ? 
This  would  be  to  overthrow  in  fact  what  was  established  in 
theory  ;  and  would  seem,  at  first  view,  an  absurdity  too  gross 
to  be  insisted  on.  It  shall,  however,  receive  a  more  attentive 
consideration. 

[It  is  emphatically  the  province  and  dutyi>f  the  judicial  de- 
partment to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases  must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the  courts  must 
decide  on  the  operation  of  each.> 

SojUf  a  law  be  in  opposition  to  the  constitution ;  if  both  the 
law  and  the  constitution  apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably  to  the  law,  dis- 
r^arding  the  constitution ;  or  conformably  to  the  constitution, 
disregarding  the  law ;  the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is  of  the  very  essence 
of  judicial  dutyT^ 

If,  then,  the  courts  are  to  regard  the  constitution,  and  the 
constitution  is  superior  to  any  ordinary  act  of  the  legislature, 
the  constitution,  and  not  such  ordinary  act,  must  govern  the 
case  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  constitution 
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is  to  be  considered  in  court  as  a  paramount  law,  are  reduced  to 
the  necessity  of  maintaining  that  courts  must  close  their  eyes  on 
the  constitution,  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written 
constitutions.  It  would  declare  that  an  act,  which  according  to 
the  principles  and  theory  of  our  government  is  entirely  void,  is 
yet  in  practice  completely  obligatory.  It  would  declare,  that, 
if  the  legislature  shall  do  what  is  expressly  forbidden,  such  act, 
notwithstanding  the  express  prohibition,  is  in  reality  eflfectual. 
It  would  be  giving  to  the  legislature  a  practical  and  real  omnipo- 
tence, with  the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits,  and  de- 
claring that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed Jhe 

fTfnutMt  mj^rnvff^^iyt  n^  pQJitiniil  matitntjona^  a  written  constitu- 
tion, would  of  itself  be  sufficient,  in  America,  where  written 
constitutions  have  been  viewed  with  so  much  reverence,  for  re- 
jecting the  construction.  But  the  peculiar  expressions  of  the 
constitution  of  the  United  States  furnish  additional  arguments 
in  favor  of  its  reJQption. 

The  Judicial  power  of  the  United  States  is  extended  to  all 
cases  arising  under  the  constitution. 

Could  it  be  the  intention  of  those  who  gave  this  power  to  say 
that  in  using  it  the  constitution  should  not  be  looked  into  ?  That 
a  case  arising  under  the  constitution  should  be  decided  without 
examining  the  instrument  under  which  it  arises  ? 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  constitution  must  be  looked  into  by 
the  judges.  And  if  they  can  open  it  at  all,  what  part  of  it  are 
they  forbidden  to  read  or  to  obey  ? 

There  are  many  other  parts  of  the  constitution  which  serve 
to  illustrate  this  subject. 

It  is  declared  that  "  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state.'*  Suppose  a  duty  on  the  export  of 
cotton,  of  tobacco,  or  of  flour,  and  a  suit  instituted  to  recover 
it.     Ought  judgment  to  be  rendered  in  such  a  case  ?  ought  the 
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judges  to  close  their  eyes  on  the  constitution,  and  only  see  the 
law? 

The  constitution  declares  <^  that  no  bill  of  attainder  or  ex  post 
fado  law  shall  be  passed.'^  , 

If,  however,  such  a  bill  should  be  passed,  and  a  person  should 
be  prosecuted  under  it,  must  the  court  condemn  to  death  those 
Tictims  whom  the  constitution  endeavors  to  preserve  ? 

"  No  person,"  says  the  constitution,  "  shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court." 

Here  the  language  of  the  constitution  is  addressed  especially 
to  the  courts.  It  prescribes  directly  for  them  a  rule  of  evidence 
not  to  be  departed  from.  If  the  legislature  should  change  that 
role,  and  declare  one  witness,  or  a  confession  out  of  court,  suffi- 
cient for  conviction,  must  the  constitutional  principle  yield  to 
the  legislative  act  ? 

From  these  and  many  other  selections  which  might  be  made, 
it  is  apparent  that  the  framers  of  the  constitution  contemplated 
that  instrument  as  a  rule  for  the  government  of  courts,  as  well 
as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to  take  an  oath  to 
support  it  ?  This  oath  certainly  applies  in  an  especial  manner 
to  their  conduct  in  their  official  character.  How  immoral  to 
impose  it  on  them,  if  they  were  to  be  used  as  the  instruments, 
and  the  knowing  instruments,  for  violating  what  they  swear  to 
support ! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  com- 
pletely demonstrative  of  the  legislative  opinion  on  this  subject. 
It  is  in  these  words :  <^  I  do  solemnly  swear  that  I  will  adminis- 
ter justice  without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich ;  and  that  I  will  faithfully  and  impartially 
discharge  all  the  duties  incumbent  on  me  as  ,  according 

to  the  best  of  my  abilities  and  understanding,  agreeably  to  the 
constitution  and  laws  of  the  United  States." 

Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to 
the  constitution  of  the  United  States,  if  that  constitution  forms 
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no  rule  for  his  government  ?  if  it  is  closed  upon  him,  and  can- 
not be  inspected  by  him  ? 

If  such  be  the  real  state  of  things,  this  is  worse  than  solemn 
mockery.  To  prescribe,  or  to  take  this  oath,  becomes  equally  a 
crime* 

It  is  also  not  entirely  unworthy  of  observation,  that,  in  declar* 
ing  what  shall  be  the  supreme  law  of  the  land,  the  constitution 
itself  is  first  mentioned ;  and  not  the  laws  of  the  United  States 
generally,  but  those  only  which  shall  be  made  in  pursuance  of 
the  constitution,  have  that  rank. 

Thus  the  particular  phraseology  of  the  constitution  of  the 
United  States  confirms  and  strengthens  the  principle,  supposed 
to  be  essential  to  all  written  constitutions,  that  a  law  repugnant 
to  the  oonstitotion  is  void ;  and  that  courts,  as  well  ai^  other 
departments,  are  bound  by  that  instrument. 

The  rule  must  be  dischaiged. 
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THE  UNITED   STATES  v.  FISHER    AND    OTHERS, 
A^igneea  of  Blighty  a  BatUmqii. 

FoBU4ur  Tsiuf,  1805. 

[dCranch't  Reports,  358-405.] 

This  case  inTolved  two  qaettions,  one  of  which  was  ooniti- 
tutional ;  we  gire  only  bo  much  of  the  opinion  of  the  oourt  as 
rektei  to  thii. 

The  question  was  as  to  the  constitutionality  of  a  law  which 
gave  the  United  States  a  preference  orer  the  other  creditors  of 
a  bankrupt    Upon  this  the  chief  justice  said,  — 

To  the  general  obsenrations  made  on  this  subject,  it  will  only 
be  observed,  that,  as  the  court  can  never  be  unmindful  of  the 
solemn  duty  imposed  on  the  judicial  department  when  a  claim 
18  supported  by  an  act  which  conflicts  with  the  constitution,  so 
the  court  can  never  be  unmindful  of  its  duty  to  obey  laws  which 
are  authorized  by  that  instrument. 

In  the  case  at  bar  the  preference  claimed  by  the  United  States 
is  not  prohibited  ;  but  it  has  been  truly  said,  that,  under  a  con- 
stitution conferring  specific  powers,  the  power  contended  for 
must  be  granted,  or  it  cannot  be  exercised. 

It  is  claimed  under  the  authority  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution  the  powers 
vested  by  the  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  ofl&cer  thereof. 

In  construing  this  clause  it  would  be  incorrect,  and  would 
produce  endless  difficulties,  if  the  opinion  should  be  maintained 
that  no  law  was  authorized  which  was  not  indispensably  neces- 
sary to  give  effect  to  a  specified  power. 

Where  various  systems  might  be  adopted  for  that  purpose,  it 
might  be  said  with  respect  to  each  that  it  was  not  necessary, 
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because  the  end  might  be  obtained  by  other  means.  Congress 
must  possess  the  choice  of  means,  and  must  be  empowered  to 
use  any  means  which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  constitution. 

The  goYcrnment  is  to  pay  the  debt  of  the  uoion,  and  must  be 
authorized  to  use  the  means  which  appear  to  itself  most  eUgible 
to  effect  that  object.  It  has,  consequently,  a  right  to  make  re- 
mittances by  bills  or  otherwise,  and  to  take  those  precautions 
which  will  render  the  transaction  safe. 

This  claim  of  priority  on  the  part  of  the  United  States  will, 
it  has  been  said,  interfere  with  the  right  of  the  state  soYereign- 
ties  respecting  the  dignity  of  debts,  and  will  defeat  the  measures 
they  have  a  right  to  adopt  to  secure  themselves  against  delin- 
quencies on  the  part  of  their  own  revenue  officers. 

But  this  is  an  objection  to  the  constitution  itself.  The  mis- 
chief suggested,  so  far  as  it  can  really  happen,  is  the  necessary 
consequence  of  the  supremacy  of  the  laws  of  the  United  States 
on  dl  subjects  to  which  the  legislative  power  of  congress  ex- 
tends. 
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HEPBURN  AND  DUNDAS  v.  ELLZEY. 
February  Term,  1805. 

[2  Cranch'f  Reporis,  445  -  453.] 

Hepburn  and  Dundas,  who  were  citizens  of  the  district  of 
Columbia,  sued  Ellzey,  who  was  a  citizen  of  Virginia,  in  the 
United  States'  circuit  court  holden  in  the  district  of  Virginia, 
and  this  question  arose  :  — 

'^  Are  citizens  of  the  district  of  Columbia  citizens  of  a  state 
within  the  meaning  of  the  second  section  of  the  third  article  of 
the  constitution  of  the  United  States  ? " 

The  judges  of  the  circuit  court  being  opposed  in  opinion  upon 
this  question,  it  was  brought  before  the  supreme  court;  the 
opinion  of  which  was  given  by  the  chief  justice,  as  follows :  — 

The  question  in  this  case  is,  whether  the  pidntiffs,  as  resi- 
dents of  the  district  of  Columbia,  can  maintain  an  action  in  the 
circuit  court  of  the  United  States  for  the  district  of  Virginia. 

This  depends  on  the  act  of  congress  describing  the  jurisdic* 
tion  of  that  court*  That  act  gives  jurisdiction  to  the  circuit 
courts  in  cases  between  a  citizen  of  the  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state.  To  support  the  juris- 
diction in  this  case,  therefore,  it  must  appear  that  Columbia  is  a 
state. 

On  the  part  of  the  plaintiffs  it  has  been  urged  that  Columbia 
is  a  distinct  political  society,  and  is  therefore  ^^  a  state,"  accord- 
uig  to  the  definitions  of  writers  on  general  law. 

This  is  true.  But  as  the  act  of  congress  obviously  uses  the 
word  "  state  "  in  reference  to  that  term  as  used  in  the  constitu- 
tion, it  becomes  necessary  to  inquire  whether  Columbia  is  a  state 
in  the  sense  of  that  instrument.  The  result  of  that  examination 
is  a  conviction  that  the  members  of  the  American  confederacy 
only  are  the  states  contemplated  in  the  constitution. 
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The  house  of  representatives  is  to  be  composed  of  members 
chosen  by  the  people  of  the  several  states ;  and  each  state  shall 
have  at  least  one  representative. 

The  senate  of  the  United  States  shall  be  composed  of  two 
senators  from  each  state. 

Each  state  shall  appoint  for  the  election  of  the  executive  a 
number  of  electors  equal  to  its  whole  number  of  senators  and 
representatives. 

These  clauses  show  that  the  word  ^^  state  "  is  used  in  the  con- 
stitution as  designating  a  member  of  the  union,  and  excludes 
from  the  term  the  signification  attached  to  it  by  writers  on  the 
law  of  nations.  When  the  same  term,  which  has  been  used 
plainly  in  this  limited  sense,  in  the  articles  respecting  the  legis- 
lative and  executive  departments,  is  also  employed  in  that  which 
respects  the  judicial  department,  it  must  be  understood  as  re- 
taining the  sense  originally  given  to  it. 

Other  passages  from  the  constitution  have  been  cited  by  the 
plaintiffs  to  show  that  the  term  "  state  "  is  sometimes  used  in  its 
more  enlarged  sense.  But  on  examining  the  passages  quoted, 
they  do  not  prove  what  was  to  be  shown  by  them. 
""^It  is  true,  that,  as  citizens  of  the  United  States,  and  of  that 
particular  district  which  is  subject  to  the  jurisdiction  of  con- 
gress, it  is  extraordinary  that  the  courts  of  the  United  States, 
which  are  open  to  aliens,  and  to  the  citizens  of  every  state  in 
the  union,  should  be  closed  upon  them.  But  this  is  a  subject 
for  legislative,  not  for  judicial  consideration. 

The  opinion  to  be  certified  to  the  circuit  court  is,  that  that 
court  has  no  jurisdiction  in  the  case. 
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Ex  parted  BOUMAN  AND  SWARTWOUT. 

February  Term,  1807. 

[4  Cruch'a  Reports,  75  •  137.] 

The  circuit  court  for  the  district  of  Columbia  having  com- 
mitted to  prison  Erick  Bollman  and  Samuel  Swartwout  on  a 
charge  of  treason  against  the  United  States  ;  C.  Lee  moved  the 
supreme  court  for  a  writ  of  habeas  corpus,!  directed  to  the 
marshal  of  the  district  of  Columbia,  ordering  him  to  bring  said 
BoUman  and  Swartwout  before  the  supreme  court,  that  the 
cause  of  their  commitment  might  be  inquired  into.  The  first 
question  was  whether  the  supreme  court  was  empowered  to 
grant  a  writ  of  habeas  corpus  in  such  a  case ;  upon  this  the 
chief  justice  delivered  the  opinion  of  the  court  as  follows :  — 

As  preliminary  to  any  investigation  of  the  merits  of  this  mo- 
tion, this  court  deems  it  proper  to  declare  that  it  disclaims  all 
jurisdiction  not  given  by  the  constitution,  or  by  the  laws  of  the 
United  States. 

Courts  which  originate  in  the  common  law  possess  a  jurisdic- 
tion which  must  be  regulated  by  their  common  law,  until  some 
statute  shall  change  their  established  principles;  but  courts 
which  are  created  by  written  law,  and  whose  jurisdiction  is  de- 
fined by  written  law,  cannot  transcend  that  jurisdiction.  It  is 
unnecessary  to  state  the  reasoning  on  which  this  opinion  is 
founded,  because  it  has  been  repeatedly  given  by  this  court ; 
and  with  the  decisions  heretofore  rendered  on  this  point  no 


*  Ex  parU  proceedings  are  those  in  which  only  one  party  appean. 

f  This  writ  brings  any  person  in  confinement  before  the  proper  court,  and 
calla  upon  the  one  who  holds  the  person  in  durance  to  show  the  ground 
vhereon  he  does  sa  —  To  move  the  court  for  a  rule  or  writ  is  merely  to  ask 
for  it 
4Cr.S9. 
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member  of  the  bench  has,  even  for  an  instant,  been  dissatisfied. 
The  reasoning  from  the  bar  in  relation  to  it  may  be  answered  by 
the  single  observation,  that  for  the  meaning  of  the  term  habeas 
corpus  resort  may  unquestionably  be  had  to  the  common  law  ; 
but  the  power  to  award  the  writ  by  any  of  the  courts  of  the 
United  States  must  be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as  abridging  the  power  of 
courts  over  their  own  officers,  or  to  protect  themselves  and  their 
members  from  being  disturbed  in  the  exercise  of  their  functions. 
It  extends  only  to  the  power  of  taking  cognizance  of  any  ques- 
tion between  individuals,  or  between  the  government  and  indi- 
viduals. 

To  enable  the  court  to  decide  on  such  question,  the  power  to 
determine  it  must  be  given  by  written  law. 

The  inquiry,  therefore,  on  this  motion  will  be,  whether  by 
any  3tatute,  compatible  with  the  constitution  of  the  United 
States,  the  power  to  award  a  writ  of  habeas  corpus,  in  such  a 
case  as  that  of  Erick  Bollman  and  Samuel  Swartwout,  has  been 
given  to  this  court. 

The  fourteenth  section  of  the  judicial  act  (Laws  U.  S.  vol.  1, 
p.  58,)  has  been  considered  as  containing  a  substantive  grant  of 
this  power. 

It  is  in  these  words :  "  That  all  the  before  mentioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs,  not  specially  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdiction,  and  agreeable  to  the  principles  and 
usages  of  law.  And  that  either  of  the  justices  of  the  supreme 
court,  as  well  as  judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment.  Provided,  that  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners  in  gaol,  unless 
where  they  are  in  custody  under  or  by  color  of  the  author- 
ity of  the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into  court  to 
testify." 
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The  only  doubt  of  which  this  section  can  be  susceptible  is, 
whether  the  restrictive  words  of  the  first  sentence  limit  the  power 
to  the  award  of  such  writs  of  habeas  corpus  as  are  necessary 
to  enable  the  courts  of  the  United  States  to  exercise  their  re- 
spective jurisdictions  in  some  cause  whicii  they  are  capable  of 
finally  deciding. 

It  has  been  urged,  that,  in  strict  grammatical  construction, " 
these  words  refer  to  the  last  antecedent,  which  is,  "  all  other 
writs  not  specially  provided  for  by  statute." 

This  criticism  may  be  correct,  and  is  not  entirely  without  its 
influence  ;  but  the  sound  construction  which  the  court  thinks  it 
safer  to  adopt  is,  that  the  true  sense  of  the  words  is  to  be  deter- 
mined by  the  nature  of  the  provision,  and  by  the  context.*^ 

It  may  be  worthy  of  remark  that  this  act  was  passed  by  the 
first  congress  of  the  United  States,  sitting  under  a  constitution 
which  had  declared  '^  that  the  privilege  of  the  writ  of  habeas 
corpus  should  not  be  suspended,  unless  when,  in  cases  of  rebel- 
lion or  invasion,  the  public  safety  might  require  it." 

Acting  under  the  immediate  influence  of  this  injunction,  they 
must  have  felt  with  peculiar  force  the  obligation  of  providing 
efficient  means  by  which  this  great  constitutional  privilege  should 
receive  life  and  activity  ;  for  if  the  means  be  not  in  existence, 
the  privilege  itself  would  be  lost,  although  no  law  for  its  suspen- 
sion should  be  enacted.  Under  the  impression  of  this  obliga- 
tion, they  give  to  all  the  courts  the  power  of  awarding  writs  of 
habeas  corpus. 

It  has  been  truly  said  that  this  is  a  generic  term,  and  includes 
every  species  of  that  writ.  To  this  it  may  be  added,  that,  when 
used  singly,  —  when  we  say,  the  writ  of  habeas  corpus^  without 
addition,  —  we  most  generally  mean  that  great  writ  which  is 
now  applied  for ;  and  in  that  sense  it  is  used  in  the  constitution. 
The  section  proceeds  to  say  that  ''  either  of  the  justices  of 
the  supreme  court,  as  well  as  judges  of  the  district  courts^  shall 
have  power  to  grant  writs  of  habeas  corpus  for  the  purpose  of 
an  inquiry  into  the  cause  of  commitment." 
It  has  been  argued  that  congress  could  never  intend  to  give  a 
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power  of  this  kind  to  one  of  the  jodges  of  this  coort,  which  is 
refused  to  all  of  them  when  assembled. 

There  is  certainly  much  force  in  this  argument,  and  it  receives 
additional  strength  from  the  consideration,  that,  if  the  power  be 
denied  to  this  court,  it  is  denied  to  every  other  court  of  the 
United  States ;  the  right  to  grant  this  important  writ  is  given  in 
this  sentence  to  every  judge  of  the  circuit  or  district  court,  but 
can  neither  be  exercised  by  the  circuit  nor  district  court.  It 
would  be  strange  if  the  judge,  sitting  on  the  bench,  should  be 
unable  to  hear  a  motion  for  this  writ  where  it  might  be  openly 
made  and  openly  discussed,  and  might  yet  retire  to  his  chamber, 
and  in  private  receive  and  decide  upon  the  motion.  This  is  not 
consistent  with  the  genius  of  our  l^slation,  nor  with  the  course 
of  our  judidal  proceedings.  It  would  be  much  more  consonant 
with  both  that  the  power  of  the  judge  at  his  chambers  should 
be  suspended  during  his  term  than  that  it  should  be  ezerciaed 
only  in  secret 

Whatever  motives  might  induce  the  l^slature  to  withhold 
from  the  supreme  court  the  power  to  award  the  great  writ  of 
habeas  corpus,  there  could  be  none  which  would  induce  them 
to  withhold  it  from  every  court  in  the  United  States ;  and  as  it 
is  granted  to  all  in  the  same  sentence  and  by  the  same  words, 
the  sound  construction  would  seem  to  be  that  the  first  sentenoe 
vests  this  power  in  all  the  courts  of  the  United  States  ;  but  as 
those  courts  are  not  always  in  session,  the  second  sentence  vests 
it  in  every  justice  or  judge  of  the  United  States. 

The  doubt  which  has  been  raised  on  this  subject  may  be  fur- 
ther explained  by  examining  the  character  of  the  various  writs 
of  habeas  corpus,  and  selecting  those  to  which  this  general 
grant  of  power  must  be  restricted,  if  taken  in  the  limited  sense 
of  being  merely  used  to  enable  the  court  to  exercise  its  jurisdic- 
tion in  causes  which  it  is  enabled  to  decide  finally. 

The  various  writs  of  liabeas  corpus,  as  stated  and  accurately 
defined  by  Judge  Blackstone,  (Commentaries,  vol.  3,  p.  129,) 
are,  1st.  The  writ  of  habeas  corpus  ad  respondendum^  '^  when 
a  man  hath  a  cause  of  action  against  one  who  is  confined  by 
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the  process  of  some  inferior  court ;  in  order  to  remove  the  pris- 
oner and  charge  him  with  this  new  action  in  the  court  above." 

This  case  may  occur  when  a  party  having  a  right  to  sue  in 
this  court  (as  a  state  at  the  time  of  the  passage  of  this  act,  or 
a  foreign  minister)  wishes  to  institute  a  suit  against  a  person 
who  is  abready  confined  by  the  procesf  of  an  inferior  court. 
This  confinement  may  be  either  by  the  process  of  a  court  of 
the  United  States,  or  of  a  state  court.  If  it  be  in  a  court  of 
the  United  States,  this  writ  would  be  inapplicable,  because  per- 
fectly useless,  and  consequently  could  not  be  contemplated  by 
the  l^islature.  It  would  not  be  required,  in  such  case,  to  bring 
the  body  of  the  defendant  actually  into  court,  as  he  would 
abeady  be  in  the  charge  of  the  person,  who,  under  an  original 
writ  fi^Mn  this  court,  would  be  directed  to  take  him  into  custody, 
and  would  already  be  confined  in  the  same  jail  in  which  he 
would  be  confined  under  the  process  of  this  oourt,  if  he  should 
be  unable  to  give  bail. 

If  the  party  should  be  confined  by  process  from  a  state  court, 
there  are  many  additional  reasons  against  the  use  of  this  writ  ip 
such  a  case. 

The  state  courts  are  not,  in  any  sense  of  the  word,  inferior 
ooortB,  except  in  the  particular  cases  in  which  an  appeal  lies 
rrom  their  judgment  to  this  court ;  and  in  these  cases  the  mode 
of  proceeding  is  particularly  prescribed,  and  is  not  by  habeas 
corpus.  They  are  not  inferior  courts,  because  they  emanate 
from  a  difierent  authority,  and  are  the  creatures  of  a  distinct 
government. 

2d.  The  writ  of  habeas  corpus  ad  satisfaciendum^  "  when  a 
prisoner  hath  had  judgment  against  him  in  an  action,  and  the 
phintifi'  is  desirous  to  bring  him  up  to  some  superior  court  to 
charge  him  with  process  of  execution.'' 

This  case  can  never  occur  in  the  courts  of  the  United  States. 
One  court  never  awards  execution  on  the  judgment  of  another. 
Our  whole  juridical  system  forbids  it. 

3d.  Ad  prosequendum,  testificandum,  deliberandumy  &c., 
"which  issue  when  it  is  necessary  to  remove  a  prisoner,  in 
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this  poirer  was  previously  given,  and  is  exphjiaiory  of  the  four- 
teenth section. 

If,  by  the  sound  construction  of  the  act  of  congress,  the 
power  to  award  writs  of  habeas  corpus  in  order  lo  examine 
into  the  cause  of  commitment  is  given  to  this  court,  it  remains 
to  inquire  whether  this  be  a  case  in  which  the  writ  ought  to  be 
granted. 

The  only  objection  is,  that  the  commitment  has  been  made 
by  a  court  having  power  to  commit  and  to  bail. 

Against  this  objection  the. argument  from  the  bar  has  been  so 
conclusive  that  nothing  can  be  added  to  iL 

If  then  this  were  res  iniegra,  the  court  would  decide  in  favor 
of  the  motion.  But  the  question  is  considered  as  long  since 
decided.  The  case  of  Hamilton  is  expressly  in  p<Hnt  in  all  its 
parti ;  and  although  the  question  of  jurisdiction  was  not  made 
at  the  bar,  the  case  was  several  days  under  advisement,  and 
this  question  could  Hot  have  escaped  the  attention  of  the  court. 
From  that  decision  the  court  would  not  lightly  depart.  (United 
States  V.  Hamilton,  3  Dallas's  Reports,  17.) 

If  the  act  of  congress  gives  this  court  the  power  to  award  a 
writ  of  habeas  corpus  in  the  present  case,  it  remains  to  inquire 
whether  that  act  be  compatible  with  the  constitution. 

In  the  mandamus  case,  Marbury  t;.  Madison,  (1  Cranch's 
Reports,  175,)  it  was  decided  that  this  court  would  not  exercise 
original  jurisdiction,  except  so  far  as  that  jurisdiction  was  given 
by  the  constitution.  But  so  far  as  tliat  case  has  distinguished 
between  original  and  appellate  jurisdiction,  that  which  the  court 
is  now  asked  to  exercise  is  clearly  appellate.  It  is  the  revision 
of  a  decision  of  an  inferior  court,  by  which  a  citizen  has  been 
committed  to  jail. 

It  has  been  demonstrated  at  the  bar  that  the  question  brought 
*forward  on  a  habeas  corpus  is  always  distinct  from  that  which 
is  involved  in  the  cause  itself.  The  question  whether  the  indi- 
vidual shall  be  imprisoned  is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acquitted  of  the  chaige  on 
which  he  is  to  be  tried,  and  therefore  these  questions  are  separ- 
ated, and  may  be  decided  in  different  courts. 
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The  decision  that  the  individual  shall  be  imprisoned  must 
always  precede  the  application  for  a  writ  of  habeas  corpus,  and 
tiuB  writ  must  always  be  for  the  purpose  of  revising  that  decis- 
ioD,  and  therefore  appellate  in  its  nature. 

But  this  point  also  is  decided  in  Hamilton's  case,  and  in  Bur- 
ford's  case.* 

If  at  any  time  the  public  safety  should  require  the  suspension 
of  the  powers  vested  by  this  act  in  the  courts  of  the  United 
States,  it  is  for  the  legislature  to  say  so. 

That  question  depends  on  political  considerations,  on  which 
the  legislature  is  to  decide.  Until  the  legislative  will  be  express- 
ed, this  court  can  only  see  its  duty,  and  must  obey  the  laws. 

The  motion,  therefore,  must  be  granted«. 


The  marshal  of  the  district  having,  in  accordance  with  the 
writ  of  habeas  corpus,  shown  the  order  of  the  circuit  court  for 
the  committal  of  the  prisoners,  Mr.  Lee  then  moved  that  they 
should  be  discharged  or  admitted  to  bail ;  the  main  grounds  for 
this  motion  are  examined  in  the  opinion  of  the  court,  delivered 
by  the  chief  justice  in  these  words :  — 

The  prisoners  having  been  brought  before  this  court  on  a 
writ  of  habeas  corpus,  and  the  testimony  on  which  they  were 
committed  having  been  iuUy  examined  and  attentively  consid- 
ered, the  court  is  now  to  declare  the  law  upon  their  case. 

This  being  a  mere  inquiry,  which,  without  deciding  upon 
guilt,  precedes  the  institution  of  a  prosecution,  the  question  to 
be  determined  is  whether  the  accused  shall  be  discharged  or 
held  to  trial ;  and  if  the  latter,  in  what  place  they  are  to  be 
tried,  and  whether  they  shall  be  confined  or  admitted  to  bail* 
"  If,'*  says  a  very  learned  and  accurate  commentator,  "  upon 
this  inquiry,  it  manifestly  appears  that  no  such  crime  has  been 


*  At  February  temi,  1806,  at  liiis  court 
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committed,  or  that  the  suspicion  entertained  of  the  prisoner  was 
wholly  groundless,  in  such  cases  only  is  it  Jawful  totally  to  dis- 
charge him.  Otherwise  he  must  either  be  committed  to  prison 
or  give  bail." 

The  specific  charge  brought  against  the  prisoners  is  treason 
in  levying  war  against  the  United  States. 

As  there  is  no  crime  which  can  more  excite  and  agitate  the 
passions  of  men  than  treason,  no  charge  demands  more  from 
the  tribunal  before  which  it  is  made  a  deliberate  and  temperate 
inquiry.  Whether  this  inquiry  be  directed  to  the  fact  or  to  the 
law,  none  can  be  mtre  solemn,  none  more  important  to  the  cit- 
izen or  to  the  government ;  none  can  more  affect  the  safety  of 
both. 

To  prevent  the  possibility  of  those  calamities  which  result 
from  the  extension  of  treason  to  offences  of  minor  importance, 
that  great  fundamental  law  which  defines  and  limits  the  various 
departments  of  our  government  has  given  a  rule  on  the  subject, 
both  to  the  legislature  and  the  courts  of  America,  which  neither 
can  be  permitted  to  transcend. 

/^"Treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort." 

To  constitute  that  specific  crime  for  which  the  prisoners  now 
before  the  court  have  been  committed,  war  must  be  actually 
levied  against  the  United  States.  However  flagitious  may  be 
the  crime  of  conspiring  to  subvert  by  force  the  government 
of  our  country,  such  conspiracy  is  not  treason.  To  conspire  to 
levy  war,  and  actually  to  levy  war,  are  distinct  offences.  The 
first  must  be  brought  into  operation  by  the  assemblage  of 
men  for  a  purpose  treasonable  in  itself,  or  the  fact  of  levying 
war  cannot  have  been  committed.  So  far  has  this  principle 
been  carried,  that,  in  a  case  reported  by  Ventris  and  mentioned 
in  some  modern  treatises  on  criminal  law,  it  has  been  determined 
that  the  actual  enlistment  of  men  to  serve  against  the  govern- 
ment does  not  amount  to  levying  war.  It  is  true  that  in  that 
case  the  soldiers  enlisted  were  to  serve  without  the  realm,  but 
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they  were  enlisted  within  it ;  and  if  the  enlistment  for  a  trea- 
sonable purpose  could  amount  to  levying  war,  then  war  had 
been  actually  levied. 

It  is  not  the  intention  of  the  court  to  say  that  no  individual 
can  be  guilty  of  this  crime  who  has  not  appeared  in  arms  against 
his  country.     On  the  contrary,  if  war  be  actually  levied,  that  is,  ^ 
if  a  body  of  men  be  actually  assembled  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose,  all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of    ^ 
action,  and  who  are  actually  leagued  in  the  general  conspiracy,     I 
are  to  be  considered  as  traitors.     But  there  must  be  an  actual     I 

I  assembling  of  men  for  the  treasonable  purpose  to  constitute  a  7 
levying  of  war. 

Crimes  so  atrocious,  as  those  which  have  for  their  object  the 
subversion  by  violence  of  those  laws  and  those  institutions  which 
have  been  ordained  in  order  to  secure  the  peace  and  happiness 
of  society,  are  not  to  escape  punishment  because  they  have  not 
ripened  into  treason.  The  wisdom  of  the  legislature  is  compe- 
tent to  provide  for  the  case ;  and  the  framers  of  our  constitu- 
tion, who  not  only  defined  and  limited  the  crime,  but  with 
jealous  circumspection  attempted  to  protect  their  limitation  by 
providing  that  no  person  should  be  convicted  of  it,  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court,  must  have  conceived  it  more  safe  that 
punishment  in  such  cases  should  be  ordained  by  general  laws, 
formed  upon  deliberation,  under  the  influence  of  no  resentments, 
and  without  knowing  on  whom  they  were  to  operate,  than  that 
it  should  be  inflicted  under  the  influence  of  those  passions 
which  the  occasion  seldom  fails  to  excite,  and  which  a  flexible 
definition  of  the  crime,  or  a  construction  which  would  render  it 
flexible,  might  bring  into  operation.  It  is  therefore  more  safe,^ 
as^well  as  more  consonant  to  the  principles  of  our  constitution,] 
that  the  crime  of  treason  should  not  be  extended  by  ccmstruc- 
tion  to  doubtful  cases ;  and  that  crimes  not  clearly  within  the 
constitutional  definition  should  receive  such  punishment  as  the 
legislature  in  its  wisdom  may  provide. 
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To  complete  the  crime  of  levying  vrar  agabst  the  United 
States,  there  must  be  an  actual  assemblage  of  men  for  the  pur- 
pose of  executing  a  treasonable  design.  In  the  case  now  before 
the  court,  a  design  to  overturn  the  government  of  the  United 
States  in  New  Orleans  bjr  force  would  have  been  unquestiona- 
bly a  design,  which,  if  carried  into  execution,  would  have  been 
treason ;  and  the  assemblage  of  a  body  of  men  for  the  purpose 
of  carrying  it  into  execution  would  amount  to  a  levying  of  war 
against  the  United  States ;  but  no  conspiracy  for  this  object,  no 
enlisting  of  men  to  effect  it,  would  be  an  actual  levying  of  war. 

In  conformity  with  the  principles  now  laid  down  have  beea 
the  decisions  heretofore  made  by  the  judges  of  the  United 
States. 

The  opinions  given  by  Judge  Paterson  and  Judge  Iredell  in 
cases  before  them  imply  an  actual  assembling  of  men,  though 
they  rather  designed  to  remark  on  the  purpose  to  which  the 
force  was  to  be  applied  than  on  the  nature  of  the  force  itself. 
Their  opinions,  however,  contemplate  the  actual  employment  of 
force. 
^      Judge  Chase,  in  the  trial  of  Fries,  was  more  explicit 

He  stated  the  opinion  of  the  court  to  be,  '^  that,  if  a  body  of 
people  conspire  and  meditate  an  insurrection  to  resist  or  oppose 
the  execution  of  any  statute  of  the  United  States  by  force,  they 
are  only  guilty  of  a  high  misdemeanor ;  but  if  they  proceed  to 
carry  such  intention  into  execution  by  force,  that  they  are  guilty 
of  the  treason  of  levying  war ;  and  the  quantum  of  the  force 
employed  neither  lessens  nor  increases  the  crime ;  whether  by 
one  hundred,  or  one  thousand  persons,  is  wholly  immaterial." 
l'^  The  court  are  of  opinion,"  continued  Judge  Chase  on  that 
ibn,  <<  that  a  combination  or  conspiracy  to  levy  war  against 

le  United  States  is  not  treason,  unless  combined  with  an  at- 
tempt to  carry  such  combination  or  conspiracy  into  execution  ; 
some  actual  force  or  violence  must  be  used  in  pursuance  of  such 
design  to  levy  war ;  but  it  is  altogether  immaterial  whether  the 
force  used  is  sufficient  to  eiiectuate  the  object ;  any  force  con* 
nected  with  the  intention  will  constitute  the  crime  of  levying 
war." 
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The  application  of  these  general  principles  to  the  ptrticnlar 
case  before  the  court  will  depend  on  the  testimony  whidi  has 
been  exhibited  against  the  accused* 

The  first  deposition  to  be  considered  is  that  of  General 
Eaton*  This  gentleman  connects  iti  one  statement  the  purport 
of  numerous  conversatioDS  held  with  Colonel  Burr  throughout 
the  last  winter.  In  the  course  of  these  conversations  were  com- 
municated various  criminal  projects  which  seem  to  have  been 
revolving  in  the  mind  of  the  projector.  An  expedition  against 
Mexico  seems  to  have  been  the  first  and  most  matured  part  of 
his  plan,  if,  indeed,  it  did  not  constitute  a  distinct  and  separate 
phn,  upon  the  success  of  which  other  schemes  still  more  culpa- 
ble, but  not  yet  well  digested,  might  depend.  Maps  and  other 
information  preparatory  to  its  execution,  and  which  would  rather 
indicate  that  it  was  the  immediate  object,  had  been  procured, 
and  for  a  considerable  time,  in  repeated  conversations,  the 
whole  efforts  of  Colonel  Burr  were  directed  to  prove  to  the 
witness,  who  was  to  have  hdd  a  high  command  under  him,  the 
practicability  of  the  enterprise,  and  in  explaining  to  him  the 
means  by  which  it  was  to  be  effected. 

This  deposition  exhibits  the  various  schemes  of  Colonel  Burr, 
and  its  materiality  depends  on  connecting  the  prisoners  at  the 
bar  ED  such  of  those  schemes  as  were  treasonable.  For  this 
purpose  the  affidavit  of  General  Wilkinson,  comprehending  in 
its  body  the  substance  of  a  letter  from  Colonel  Burr,  has  been 
offered,  and  was  received  by  the  circuit  court.  To  the  admis- 
sion of  this  testimony  great  and  serious  objections  have  been 
made.  It  has  been  urged  that  it  is  a  voluntary  or  rather  an 
extra-judicial  affidavit,  made  before  a  person  not  appearing  to 
be  a  magistrate,  and  contains  the  substance  only  of  a  letter,  of 
which  the  original  is  retained  by  the  person  who  made  the 
affidavit 

The  objection  that  the  affidavit  is  extra-judicial  resolves  itself 
into  the  question,  whether  one  magistrate  may  commit  on  an 
affidavit  taken  before  another  magistrate.  For  if  he  may,  ao 
affidavit  made  as  the  foundation  of  a  commitment  ceases  to  be 
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extra-judicial,  and  the  person  who  makes  it  would  be  as  liable  to 
a  prosecution  for  perjury  as  if  the  warrant  of  commitment  had 
been  issued  by  the  magistrate  before  whom  the  affidavit  was 
made. 

To  decide  that  an  affidavit  made  before  one  magistrate  would 
not  justify  a  commitment  by  another  might  in  many  cases  be 
productive  of  great  inconvenience,  and  does  not  appear  suscep- 
tible of  abuse,  if  the  verity  of  the  certificate  be  established. 
Such  an  affidavit  seems  admissible  on  the  principle  that  before 
the  accused  is  put  upon  his  trial  all  the  proceedings  are  ex  parte. 
The  court  therefore  overrule  this  objection. 

That,  which  questions  the  character  of  the  person  who  has, 
on  this  occasion,  administered  the  oath,  is  next  to  be  consid- 
ered. 

The  certificate  from  the  office  of  the  department  of  state  has 
been  deemed  insufficient  by  the  counsel  for  the  prisoners,  be- 
cause the  law  does  not  require  the  appointment  of  magistrates 
for  the  territory  of  New  Orleans  to  be  certified  to  that  office ; 
because  the  certificate  is  in  itself  informal ;  and  because  it  does 
not  appear  that  the  magistrate  had  taken  the  oath  required  by 
the  act  of  congress. 

The  first  of  these  objections  is  not  supported  by  the  law  of 
the  case ;  and  the  second  may  be  so  readily  corrected  that  the 
court  has  proceeded  to  consider  the  subject  as  if  it  were  cor- 
rected, retaining,  however,  any  final  decision,  if  against  the 
prisoners,  until  the  correction  shall  be  made.  With  regard  to 
the  third,  the  magistrate  must  be  presumed  to  have  taken  the 
requisite  oaths,  since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affidavit  which  pur- 
ports to  be  as  near  the  substance  of  the  letter  from  Colonel 
Burr  to  General  Wilkinson  as  the  latter  could  interpret  it,  a 
division  of  opinion  has  taken  place  in  the  court.  Two  judges 
are  of  opinion,  that,  as  such  testimony  delivered  in  the  presence 
of  the  prisoner  on  his  trial  would  be  totally  inadmissible,  neither 
can  it  be  considered  as  a  foundation  for  a  commitment.  Al- 
though in  making  a  commitment  the  magistrate  does  not  decide 
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on  the  guilt  of  the  prisoner,  yet  he  does  decide  on  the  probable 
cause,  and  a  long  and  painful  imprisonment  may  be  the  conse- 
quence of  his  decision.  This  probable  cause,  therefore,  ought 
to  be  proved  by  testimony  in  itself  legal,  and  which,  though 
from  the  nature  of  the  case  it  must  be  ex  parte,  ought  in  most 
other  respects  to  be  such  as  a  court  and  jury  might  hear. 

Two  judges  are  of  opinion,  that,  in  this  incipient  stage  of  the 
prosecution,  an  affidavit  stating  the  general  purport  of  a  letter 
may  be  read,  particularly  where  the  person  in  possession  of  it  is 
at  too  great  a  distance  to  admit  of  its  being  obtained,  and  that 
a  commitment  may  be  founded  on  it. 

Under  this  embarrassment  it  was  deemed  necessary  to  look 
into  the  affidavit  for  the  purpose  of  discovering,  whether,  if  ad- 
mitted, it  contains  matter  which  would  justify  the  commitment 
of  the  prisoners  at  the  bar  on  the  charge  of  treason. 

That  the  letter  from  Colonel  Burr  to  General  Wilkinson  re- 
lates to  a  miUtary  enterprise  meditated  by  the  former  has  not 
been  questioned.  If  this  enterprise  was  against  Mexico,  it 
would  amount  to  a  high  misdemeanor ;  if  against  any  of  the 
territories  of  the  United  States,  or  if  in  its  progress  the  sub- 
version of  the  government  of  the  United  States,  in  any  of  their 
territories,  was  a  mean  clearly  and  necessarily  to  be  employed, 
if  such  mean  formed  a  substantive  part  of  the  plan,  the  assem- 
blage of  a  body  of  men  to  effect  it  would  be  levying  war  against 
the  United  States. 

The  letter  is  in  language  which  furnishes  no  distinct  view  of 
the  design  of  the  writer.  The  cooperation,  however,  which  is 
stated  to  have  been  secured,  points  strongly  to  some  expedition 
against  the  territories  of  Spain.  After  making  these  general 
statements,  the  writer  becomes  rather  more  explicit,  and  says, 
"  Burr's  plan  of  operations  is  to  move  down  rapidly  from  the 
falls  on  the  IQth  of  November,  with  the  first  five  hundred  or 
one  thousand  men  in  light  boats,  now  constructing  for  that  pur- 
pose ;  to  be  ^t  Natchez  between  the  5th  and  15th  of  December, 
there  to  meet  Wilkinson ;  then  to  determine  whether  it  will  be 
expedient  in  the  first  instance  to  seize  on,  or  to  pass  by,  Baton 
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Rouge.  The  people  of  the  country  to  which  we  are  going  are 
prepared  to  receive  us.  Their  agents  now  with  Burr  say  that 
if  we  will  protect  their  religicm,  and  will  not  subject  them  to  a 
foreign  power,  in  three  weeks  all  will  be  settled." 

There  is  no  expression  in  these  sentences  which  would  justify 
a  suspicion  that  any  territory  of  the  United  States  was  the  ob* 
ject  of  the  expedition. 

For  what  purpose  seize  on  Baton  Rouge  ;  why  engage  Spain 
against  this  enterprise,  if  it  was  designed  against  the  United 
States? 

"  The  people  of  the  country  t6  which  we  are  going  are  pre- 
pared to  receive  us."  This  language  is  peculiarly  appropriate 
to  a  foreign  country.  It  will  not  be  contended  that  the  terms 
would  be  inapplicable  to  a  territory  of  the  United  States,  but 
other  terms  would  more  aptly  convey  the  idea,  and  Burr  seems 
to  consider  himself  as  giving  information  of  which  Wilkinson 
was  not  possessed.  When  it  is  recollected  that  he  was  the  gov- 
ernor of  a  territory  adjoining  that  which  must  have  been  threat- 
ened, if  a  territory  of  the  United  States  was  threatened,  and 
that  he  commanded  the  army  a  part  of  which  was  stationed  in 
that  territory,  the  probability  that  the  information  communicated 
related  to  a  foreign  country,  it  must  be  admitted,  gains  strength. 

^*  Their  agents  now  with  Burr  say  that  if  we  will  protect  their 
religion,  and  will  not  subject  them  to  foreign  power,  in  three 
weeks  all  will  be  settled." 

This  is  apparently  the  language  of  a  people,  who,  from  the 
contemplated  change  in  their  political  situation,  feared  for  their 
religion,  and  feared  that  they  would  be  made  the  subjects  of  a 
foreign  power.  That  the  Mexicans  should  entertain  these  ap- 
prehensions was  natural,  and  would  readily  be  believed.  They 
were,  if  the  representation  made  of  their  dispositions  be  correct, 
about  to  place  themselves  much  in  the  power  o£«ihen  who  pro- 
fessed a  different  faith  from  theirs,  and  who,  by  making  them 
dependent  on  England  or  the  United  States,  would  subject  them 
to  a  foreign  power. 

That  the  people  of  New  Orleans,  as  a  people,   if  really 
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eDgaged  in  the  conspiracy,  should  feel  the  same  apprehensions, 
and  require  assurances  on  the  same  points,  is  by  no  means  so 
ob?ioas. 

There  certainly  is  not  in  the  letter  delivered  to  Gren.  Wilkin* 
son,  so  far  as  that  letter  is  laid  before  the  court,  one  syllable 
which  has  a  necessary  or  a  natural  reference  to  an  enterprise 
^gsiuBi  any  territory  of  the  United  States. 

That  the  bearer  of  this  letter  must  be  considered  as  acquaint^ 
ed  with  its  contents  is  not  to  be  controverted.  The  letter  and 
his  own  declarations  evince  the  fact. 

After  stating  himself  to  have  passed  through  New  York  and 
the  western  states  and  territories,  without  insinuating  that  he 
had  performed  on  his  route  any  act  whatever  which  was  con* 
nected  with  the  enterprise,  he  states  their  object  to  be,  ^*  to 
carry  an  expedition  into  the  Mexican  provinces." 

This  statement  may  be  considered  as  explanatory  of  the  letter 
of  Col.  Burr,  if  the  expressions  of  that  letter  could  be  thought 
ambiguous. 

But  there  are  other  declarations  made  by  Mr.  Swartwout, 
which  constitute  the  difficulty  of  this  case.  On  an  inquiry 
from  General  Wilkinson,  he  said,  ^'  this  territory  would  be  revo- 
lutionized where  the  people  were  ready  to  join  them,  and  that 
there  would  be  some  seizing,  he  supposed,  at  New  Orleans." 

If  these  words  import  that  the  government  established  by  the 
United  States  in  any  of  its  territories  was  to  be  revolutionized 
by  force,  although  merely  as  a  step  to,  or  a  mean  of  executing, 
some  greater  projects,  the  design  was  unquestionably  treasona* 
ble,  and  any  assemblage  of  men  for  that  purpose  would  amount 
to  a  levying  of  war.  But  on  the  import  of  the  words  a  differ- 
eiiee  of  opinion  exists.  Some  of  the  judges  suppose  they  refer 
to  the  territory  against  which  the  expedition  was  intended ; 
others  to  that  in  which  the  conversation  was  held.  Some  con* 
sider  the  words,  if  even  applicable  to  a  territory  of  the  United 
States,  at  alluding  to  a  revolution  to  be  effected  by  the  people, 
rather  than  by  the  party  conducted  by  Col.  Burr. 

But  whether  this  treasonable  intenticm  be  really  imputaUe  to 
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the  plan  or  not,  it  is  admitted  that  it  must  have  been  carried 
into  execution  by  an  open  assemblage  of  men  for  that  purpose, 
previous  to  the  arrest  of  the  prisoner,  in  order  to  consummate 
the  crime  as  to  him  ;  and  a  majority  of  the  court  is  of  opinion 
that  the  conversation  of  Mr.  Swartwout  affords  no  sufficient 
proof  of  such  assembling. 

The  prisoner  stated  that  "  CoL  Burr,  with  the  support  of  a 
powerful  association  extending  from  New  York  to  New  Orleans, 
was  levying  an  armed  body  of  seven  thousand  men  from  the 
state  of  New  York  and  the  western  states  and  territories,  with  a 
view  to  carry  an  expedition  to  the  Mexican  territories." 

That  the  association,  whatever  may  be  its  purpose,  is  not 
treason,  has  been  already  stated.  That  levying  an  army  may 
or  may  not  be  treason,  and  that  this  depends  on  the  intention 
with  which  it  is  levied,  and  on  the  point  to  which  the  parties 
have  advanced,  has  been  also  stated.  The  mere  enlisting  of 
men,  without  assembling  them,  is  not  levying  war.  The  ques- 
tion, then,  is,  whether  this  evidence  proves  Col.  Burr  to  have 
advanced  so  far  in  levying  an  army  as  actually  to  have  assembled 
them. 

It  is  argued,  that,  since  it  cannot  be  necessary  that  the  whole 
seven  thousand  men  should  have  assembled,  their  conmienciog 
their  march  by  detachments  to  the  place  of  rendezvous  must  be 
sufficient  to  constitute  the  crime. 

This  position  is  correct,  with  some  qualification.  It  cannot 
be  necessary  that  the  whole  army  should  assemble,  and  that  the 
various  parts  which  are  to  compose  it  should  have  combined. 
But  it  is  necessary  that  there  should  be  an  actual  assemblage, 
and  therefore  the  evidence  should  make  the  fact  unequivocal. 

The  travelling  of  individuals  to  the  place  of  rendezvous 
would,  perhaps,  not  be  sufficient.  This  would  be  an  equivocal 
act,  and  has  no  warlike  appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places  of  partial  to  a 
place  of  general  rendezvous,  would  be  such  an  assemblage. 

The  particular  words  used  by  Mr.  Swartwout  are,  that  Col.  Burr 
«  was  levying  an  armed  body  of  seven  thousand  men."    If  the 
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term  "  levying  "  in  this  place  imports  that  they  were  assembled, 
then  such  fact  would  amount,  if  the  intention  be  against  the 
United  States,  to  levying  war.  If  it  barely  imports  that  he  was 
enlisting  or  engaging  them  in  his  ser\'ice,  the  fact  would  not 
amount  to  levying  war. 

It  is  thought  sufficiently  apparent  that  the  latter  is  the  sense 
in  which  the  term  was  used.  The  fact  alluded  to,  if  taken  in 
the  former  sense,  is  of  a  nature  so  to  force  itself  upon  the  public 
view,  that,  if  the  army  had  then  actually  assembled,  either 
together  or  in  detachments,  some  evidence  of  such  assembling 
would  have  been  laid  before  the  court. 

The  words  used  by  the  prisoner  in  reference  to  seizing  at 
New  Orleans,  and  borrowing,  perhaps,  by  force,  from  the  bank, 
though  indicating  a  design  to  rob,  and  consequently  importing  a 
high  offence,  do  not  designate  the  specific  crime  of  levying  war 
against  the  United  States. 

It  is  therefore  the  opinion  of  a  majority  of  the  court  that  in 
the  case  of  Samuel  Swartwout  there  is  not  sufficient  evidence 
of  his  levying  war  against  the  United  States  to  justify  his  com- 
mitment on  the  charge  of  treason. 

Against  Erick  Bollman  there  is  still  less  testimony.  Nothing 
has  been  said  by  him  to  support  the  charge  that  the  enterprise 
in  which  he  was  engaged  had  any  other  object  than  was  stated 
in  the  letter  of  Colonel  Burr.  Against  him,  therefore,  there  is 
no  evidence  to  support  a  charge  of  treason. 

That  both  of  the  prisoners  were  engaged  in  a  most  culpable 
enterprise  against  the  dominions  of  a  power  at  peace  with  the 
United  States  those  who  admit  the  affidavit  of  General  Wilkin- 
son cannot  doubt.  But  that  no  part  of  this  crime  was  commit- 
ted in  the  district  of  Columbia  is  apparent.  It  is  therefore  the 
unanimous  opinion  of  the  court  that  they  cannot  be  tried  in  this 
district. 

The  law  read  on  the  part  of  the  prosecution  is  understood  to 
apply  only  to  offences  committed  on  the  high  seas,  or  in  any 
river,  haven,  basin,  or  bay,  not  within  the  jurisdiction  of  any 
particular  state.    In  those  cases  there  is  no  court  which  has 
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particular  oognizance  of  the  crime,  and  therefore  the  place  in 
which  the  criminal  shall  be .  apprehended,  or,  if  he  be  appre- 
hended where  no  court  has  exclusive  jurisdiction,  that  to  which 
he  shall  be  first  brought  is  substituted  for  the  place  in  which 
the  offence  was  committed. 

But  in  this  case  a  tribunal  for  the  trial  of  the  offence,  wher- 
ever it  may  have  been  committed,  had  been  provided  by  con- 
gress :  and  at  the  place  where  the  prisoners  were  seized  by  the 
authority  of  the  commander  in  chief,  there  existed  such  a  tribu- 
nal. It  would,  too,  be  extremely  dangerous  to  say,  that,  because 
the  prisoners  were  apprehended,  not  by  a  civil  magistrate,  but 
by  the  military  power,  there  could  be  given  by  law  a  right  to 
try  the  persons  so  seized  in  any  place  which  the  general  might 
select,  and  to  which  he  might  direct  them  to  be  carried. 

The  act  of  congress  which  the  prisoners  are  supposed  to  have 
violated  describes  as  offenders  those  who  begin,  or  set  on  foot, 
or  provide,  or  prepare,  the  means  for  any  military  expedition  or 
enterprise  to  be  carried  on  from  thence  against  the  dominions 
of  a  foreign  prince  or  state  with  whom  the  United  States  are 
at  peace. 

There  is  a  want  of  precision  in  the  description  of  the  offence 
which  might  produce  some  difficulty  in  deciding  what  cases 
would  come  within  it.  But  several  other  questions  arise  which 
a  court  consisting  of  four  judges  finds  itself  unable  to  decide, 
and .  therefore,  as  the  crime  with  which  the  prisoners  stand 
charged  has  not  been  committed,  the  court  can  only  direct  them 
to  be  discharged.  This  is  done  with  the  less  reluctance  because 
the  discharge  does  not  acquit  them  from  the  offence  which  there 
is  probable  cause  for  supposing  they  have  committed ;  and  if 
those  whose  duty  it  is  to  protect  the  nation,  by  prosecuting 
offenders  against  the  laws,  shall  suppose  those  who  have  been 
charged  with  treason  to  be  proper  objects  for  punishment,  they 
will,  when  possessed  of  less  exceptionable  testimony,  and  when 
able  to  say  at  what  place  the  offence  has  been  committed,  insti- 
tute fresh  proceedings  against  them. 
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UNITED  STATES  v.  AARON  BURR. 
C.  C.  Disn.  Ya.,  SuiOfER  Term,  1807. 

[4  Cranch*!  ReporU,  App.,  470-507.] 

In  ooimezion  with  this  ease  of  Bellman  and  Swartwottt  we 
giTC  the  following  opinion  of  Chief  Justice  Marshall,  as  delir- 
ered  at  the  trial  of  Aaron  Burr,  before  the  United  Slates'  circuit 
court  for  the  district  of  Virginia,  on  the  3Ist  of  August,  1807. 

Certain  acts  which  were  supposed  to  amount  to  treason  having 
been  prored,  evidence  was  offered  for  the  purpose  of  connecting 
Colonel  Burr  with  those  who  committed  these  acts,  he  having 
been  at  a  distance  from  the  scene  of  action ;  this  evidence  was 
objected  to  as  irrelevant,  and  upon  the  question  of  its  admission 
the  chief  justice  gave  the  q>inion  of  the  court  as  follows :  —  * 

The  question  now  to  be  decided  has  been  argued  in  a  manner 
worthy  of  its  importance,  and  with  an  earnestness  evincing  the 
strong  conviction  felt  by  the  counsel  on  each  side  that  the  law 
is  with  them. 

A  degree  of  eloquence  seldom  displayed  on  any  occasion  has 
embellished  a  solidity  of  argument  and  a  depth  of  research  by 
which  the  court  has  been  greatly  aided  in  forming  the  opinion 
it  is  about  to  deliver. 

The  testimony  adduced  on  the  part  of  the  United  States,  to 
prove  the  overt  act  laid  in  the  indictment,  having  shown,  and 
the  attorney  for  the  United  States  having  admitted,  that  the 
prisoner  was  not  present  when  the  act,  whatever  may  be  its 
character,  was  committed,  and  there  being  no  reason  to  doubt 
but  that  he  was  at  a  great  distance,  and  in  a  different  state,  it 
is  (Ejected  to  the  testimony  offered  on  the  part  of  the  United 

*  This  opinion  closes  the  second  volume  of  the  Washington  edition  of 
Bon's  trial,  1808,  and  is  at  page  401  of  the  second  volume  of  the  Philadel- 
phia edition  of  1808.  It  is  also  contained  in  the  Appendix  to  4  Cnmoh's 
Reports,  which  is  the  copy  here  followed. 
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States,  to  connect  him  with  those  who  committed  the  overt 
act,  that  such  testimony  is  totally  irrelevant,  and  must  there- 
fore be  rejected. 

The  arguments  in  support  of  this  motion  respect  in  part  the 
merits  of  the  case  as  it  may  be  supposed  to  stand  independent 
of  the  pleadings,  and  in  part  as  exhibited  by  the  pleadings. 

On  the  first  division  of  the  subject  two  points  are  made. 

1st  That,  conformably  to  the  constitution  of  the  United 
States,  no  man  can  be  convicted  of  treason  who  was  not  pres- 
ent when  the  war  was  levied. 

2d.  That,  if  this  construction  be  erroneous,  no  testimony  can 
be  received  to  charge  one  man  with  the  overt  acts  of  others, 
until  those  overt  acts,  as  laid  in  the  indictment,  be  proved  to 
the  satisfaction  of  the  court. 

The  question  which  arises  on  the  construction  of  the  consti- 
tution, in  every  point  of  view  in  which  it  can  be  contemplated, 
is  of  infinite  moment  to  the  people  of  this  country  and  to  their 
government,  and  requires  the  most  temperate  and  the  most 
deliberate  consideration. 

"  Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them." 

What  is  the  natural  import  of  the  words  "  levying  war  "  ? 
And  who  may  be  said  to  levy  it  ?  Had  their  first  application  to 
treason  been  made  by  our  constitution,  they  would  certainly 
have  admitted  of  some  latitude  of  construction.  Taken  most 
literally,  they  are,  perhaps,  of  the  same  import  with  the  words 
raising  or  creating  war ;  but  as  those  who  join  after  the  com- 
mencement are  equally  the  objects  of  punishment,  there  would 
probably  be  a  general  admission  that  the  term  also  compre- 
hended making  war,  or  carrying  on  war.  In  tlie  construction 
which  courts  would  be  required  to  give  these  words,  it  is  not 
improbable  that  those  who  should  raise,  create,  make,  or  carry 
on  war,  might  be  comprehended.  The  various  acts  which  would 
be  considered  as  coming  within  the  term  would  be  settled  by  a 
course  of  decisions,  and  it  would  be  afiirming  boldly,  to  say  that 
those  only  who  actually  constituted  a  portion  of  the  military 
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force  appearing  in  anBS  could  be  considered  as  levying  war. 
There  is  no  difficulty  in  affirming  that  there  must  be  a  war,  or 
the  crime  of  levying  it  cannot  exist ;  but  there  would  often  be 
coosiderable  difficulty  in  affirming  that  a  particular  act  did  or 
did  not  involve  the  person  committing  it  in  the  guilt  and  in  the 
&ct  of  levying  war.  If,  for  example,  an  krmy  should  be  actu- 
ally raised  for  the  avowed  purpose  of  carrying  on  open  war 
against  the  United  States  and  subverting  their  government,  the 
point  must  be  weighed  very  deliberately  before  a  judge  would 
venture  to  decide  that  an  overt  act  of  levying  war  had  not  been 
committed  by  a  commissary  of  purchases  who  never  saw  the 
army,  but  who,  knowing  its  object,  and  leaguing  himself  with 
the  rebels,  supplied  that  army  with  provisions,  or  by  a  recruiting 
officer  holding  a  commission  in  the  rebel  service,  who,  though 
never  in  camp,  executed  the  particular  duty  assigned  to  him. 

But  the  term  is  not  for  the  first  time  applied  to  treason  by 
the  constitution  of  the  United  States.  It  is  a  technical  term. 
It  is  used  in  a  very  old  statute  of  that  country  whose  language 
is  our  language,  and  whose  laws  form  the  substratum  of  our 
laws.  It  is  scarcely  conceivable  that  the  term  was  not  employed 
by  the  framers  of  our  constitution  in  the  sense  which  had  been 
affixed  to  it  by  those  from  whom  we  borrowed  it.  So  far  as  the 
meaning  of  any  terms,  particularly  terms  of  art,  is  completely 
ascertained,  those  by  whom  they  are  employed  must  be  consid- 
ered as  employing  them  in  that  ascertained  meaning,  unless  the 
contrary  be  proved  by  the  context.  It  is  therefore  reasonable 
to  suppose,  unless  it  be  incompatible  with  other  expressions  of 
the  constitution,  that  the  term  "  levying  war  '^  is  used  in  that 
instrument  in  the  same  sense  in  which  it  was  understood  in 
England  and  in  this  country  to  have  been  used  in  the  statute  of 
the  twenty-fifth  of  Edward  III.,  from  which  it  was  borrowed. 

It  is  said  that  this  meaning  is  to  be  collected  only  from  ad- 
judged cases.  But  this  position  cannot  be  conceded  to  the 
extent  in  which  it  is  laid  down.  The  superior  authority  of 
adjudged  cases  will  never  be  controverted.  But  those  celebrated 
elementary  writers  who  have  stated  the  principles  of  the  law, 
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whose  statements  have  received  the  common  approbation  of 
legal  men,  are  not  to  be  disregarded.  Principles  laid  down  by 
such  writers  as  Coke,  Hale,  Foster,  and  Blackstone,  are  not 
lightly  to  be  rejected.  These  books  are  in  the  hands  of  every 
student  Legal  opinions  are  formed  upon  them,  and  those 
opinions  are  afterwards  carried  to  the  bar,  the  bench,  and  the 
legislature.  In  the  exposition  of  terms,  therefore,  used  m  in- 
struments of  the  present  day,  the  definitions  and  the  dicta  of 
those  authors,  if  not  contradicted  by  adjudications,  and  if  com- 
patible with  the  words  of  the  statute,  are  entitled  to  respect. 
It  is  to  be  regretted  that  they  do  not  shed  as  much  light  on  this 
part  of  the  subject  as  is  to  be  wished. 

Coke  does  not  give  a  complete  definition  of  the  term,  but 
puts  cases  which  amount  to  levying  war.  '^  An  actual  rebel- 
lion or  insurrection,''  he  says,  '^  is  a  levying  of  war."  In  whom  ? 
Coke  does  not  say  whether  in  those  only  who  appear  in  arma^ 
or  in  all  those  who  take  part  in  the  rebellion  or  insurrection  by 
real  open  deed. 

Hale,  in  treating  on  the  same  subject,  puts  many  cases  which 
shall  constitute  a  levying  of  war,  without  which  no  act  can 
amount  to  treason ;  but  he  does  not  particularize  the  parts  to  be 
performed  by  the  different  persons  concerned  in  that  war,  which 
shall  be  sufficient  to  fix  on  each  the  guilt  of  levying  it 

Foster  says,  "  The  joining  with  rebels  in  an  act  of  rebellion, 
or  with  enemies  in  acts  of  hostility,  will  make  a  man  a  traitor." 
"  Furnishing  rebels  or  enemies  with  money,  arms,  ammunition, 
or  other  necessaries,  will  prima  facie  make  a  man  a  traitor." 

Foster  does  not  say  that  he  would  be  a  traitor  under  the 
words  of  the  statute,  independent  of  the  legal  rule  which  at- 
taches the  guilt  of  the  principal  to  an  accessory,  nor  that  his 
treason  is  occasioned  by  that  rule.  In  England  this  discrimina- 
tion need  not  be  made  except  for  the  purpose  of  framing  the 
indictment,  and  therefore  in  the  English  books  we  do  not  per- 
ceive any  effort  to  make  it.  Thus,  surrendering  a  castle  to 
rebels,  being  in  confederacy  with  them,  is  said,  by  Hale  and 
Foster,  to  be  treason  under  the  clause  of  levying  war ;  but 
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whether  h  be  leTyiog  war  in  fact,  or  aiding  those  who  levy  it,  is 
not  said.  Upon  this  point  Blackstone  is  not  more  satisfactory. 
Although  we  may  find  among  the  commentators  upon  treason 
enough  to  satisfy  the  inquiry,  What  is  a  state  of  internal  war  ? 
yet  no  precise  information  can  be  acquired  from  them  which 
would  enable  us  to  decide  with  clearness,  whether  persons  not 
in  arms,  but  taking  part  in  a  rebellion,  could  be  said  to  levy  war, 
independent  of  that  doctrine  which  attaches  to  the  accessory  the 
guilt  of  his  principal. 

If  in  adjudged  cases  this  question  has  been  taken  up  and 
directly  decided,  the  court  has  not  seen  those  cases.  The  argu- 
ments which  may  be  drawn  from  the  form  of  the  indictment, 
though  strong,  are  not  conclusiye.  In  the  precedent  found  in 
Tr^naine,  Mary  Speake,  who  was  indicted  for  furnishing  pro- 
visions to  the  party  of  the  Duke  of  Monmouth,  is  indicted  for 
furnishing  provisions  to  those  who  were  levying  war,  not  for 
levying  war  herself.  It  may  correctly  be  argued,  that,  had  this 
act  amounted  to  levying  war,  she  would  hav^  been  indicted  for 
levying  war,  and  the  furnishing  of  provisions  would  have  been 
laid  as  the  overt  act.  The  court  felt  this  when  the  precedent 
was  produced.  But  the  argument,  though  strong,  is  not  con- 
clusive ;  because  in  England,  the  inquiry,  whether  she  had  be- 
come a  traitor  by  levying  war,  or  by  giving  aid  and  comfort  to 
those  who  were  levying  war,  was  unimportant,  and  because, 
too,  it  does  not  appear  from  the  indictment  that  she  was  actu- 
ally concerned  in  the  rebellion,  that  she  belonged  to  the  rebel 
party,  or  was  guilty  of  anything  further  than  a  criminal  specu- 
lation in  selling  them  provisions. 

It  is  not  deemed  necessary  to  trace  the  doctrine,  that  in  trea- 
son all  are  principals,  to  its  source.  Its  origin  is  most  probably 
stated  correctly  by  Judge  Tucker,  in  a  work  the  merit  of  which 
is  with  pleasure  acknowledged.  But  if  a  spurious  doctrine  has 
been  introduced  into  the  common  law,  and  has  for  centuries 
been  admitted  as  genuine,  it  would  require  great  hardihood  in 
a  judge  to  reject  it  Accordingly,  we  find  those  of  the  English 
jurists  who  seem  to  disapprove  the  principle  declaring  that  it  is 
now  too  firmly  settled  to  be  shaken. 
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It  is  unnecessary  to  trace  this  doctrine  to  its  source,  for 
another  reason.  The  terms  of  the  constitution  comprise  no 
question  respecting  principal  and  accessory,  so  far  as  either  may 
be 'truly  and  in  fact  said  to  levy  war.  Whether  in  England  a 
person  would  be  indicted  in  express  terms  for  levying  war,  or 
for  assisting  others  in  levying  war,  yet  if,  in  correct  and  legal 
language,  he  can  be  said  to  have  levied  war,  and  if  it  has  never 
been  decided  that  the  act  would  not  amount  to  levying  war,  his 
case  may',  without  violent  construction,  be  brought  within  the 
letter  and  the  plain  meaning  of  the  constitution. 

In  examining  these  words,  the  argument  which  may  be  drawn 
from  felonies,  as  for  example,  from  murder,  is  not  more  conclu- 
sive. Murder  is  the  single  act  of  killing  with  malice  afore- 
thought. But  war  is  a  complex  operation  composed  of  many 
parts  cooperating  with  each  other.  No  one  man,  or  body  of 
men,  can  perform  them  all,  if  the  war  be  of  any  continuance. 
Although,  then,  in  correct  and  in  law-language,  he  alone  is  said 
to  have  murdered  another  who  has  perpetrated  the  fact  of  kill- 
ing, or  has  been  present  aiding  that  fact,  it  does  not  follow  that 
he  alone  can  have  levied  war  who  has  borne  arms.  All  those 
who  perform  the  Various  and  essential  military  parts  of  prose- 
cuting the  war,  which  must  be  assigned  to  different  persons,  may 
with  correctness  and  accuracy  he  said  to  levy  war. 

Taking  this  view  of  the  subject,  it  appears  to  the  court  that 
those  who  perform  a  part  in  the  prosecution  of  the  war  may 
correctly  be  said  to  levy  war,  and  to  commit  treason  under  the 
constitution.  It  will  be  observed  that  this  opinion  does  not 
extend  to  the  case  of  a  person  who  performs  no  act  in  the 
prosecution  of  the  war,  who  counsels  and  advises  it,  or  who, 
being  engaged  in  the  conspiracy,  fails  to  perform  his  part. 
Whether  such  persons  may  be  implicated  by  the  doctrine  that 
whatever  would  make  a  man  an  accessory  in  felony  makes  him 
a  principal  in  treason,  or  are  excluded,  because  that  doctrine  is 
inapplicable  to  the  United  States,  —  the  constitution  having  de- 
clared that  treason  shall  consist  only  in  levying  war,  and  having 
made  the  proof  of  overt  acts  necessary  to  conviction,  —  is  a  ques- 
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lion  of  vast  importance^  which  it  would  be  proper  for  the  su- 
preme court  to  take  a  fit  occasion  to  decide,  but  which  an  infe- 
rior tribunal  would  not  willingly  determine,  unless  the  case 
before  them  should  require  it. 

It  may  now  be  proper  to  notice  the  opinion  of  the  supreme 
court  in  the  case  of  the  United  States  against  Bollman  and 
Swartwout.  It  is  said  that  this  opinion,  in  declaring  that  those 
who  do  not  bear  arms  may  yet  be  guilty  of  treason,  is  contrary 
to  law,  and  is  not  obligatory,  because  it  is  extra-judicial,  and  was 
delivered  on  a  point  not  argued.  This  court  is  therefore  re- 
quired to  depart  from  the  principle  there  laid  down. 

It  is  true,  that  in  that  case,  after  forming  the  opinion  that  no 
treason  could  be  committed,  because  no  treasonable  assemblage 
had  taken  place,  the  court  might  have  dispensed  with  proceed- 
ing further  in  the  doctrines  of  treason.  But  it  is  to  be  remem- 
bered that  the  judges  might  act  separately,  and  perhaps  at  the 
same  time,  on  the  various  prosecutions  which  might  be  insti- 
tuted, and  that  no  appeal  lay  from  their  decisions.  Opposite 
judgments  on  the  point  would  have  presented  a  state  of  things 
infinitely  to  be^plored  by  aU.  It  was  not  surprising,  then,  that 
they  should  ha^  made  some  attempt  to  settle  principles  which 
would  probably  occur,  and  which  were  in  some  degree  con- 
nected with  the  point  before  them. 

The  court  had  employed  some  reasoning  to  show  that  with- 
out the  actual  embodying  of  men  war  could  not  be  levied.  It 
might  have  been  inferred  from  this  that  thos^  only  who  were  so 
embodied  could  be  guilty  of  treason.  Not  only  to  exclude  this 
inference,  but  also  to  affirm  the  contrary,  the  court  proceed 
to  observe,  '<  It  is  not  the  intention  of  the  court  to  say  that  no 
individual  can  be  guilty  of  this  crime  who  has  not  appeared  in 
arms  against  his  country.  On  the  contrary,  if  war  be  actually 
levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  object,  all  those  who 
perform  any  part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors." 
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This  court  is  told  that  if  this  opinion  be  incorrect  it  ought 
not  to  be  obeyed,  because  it  was  extra-judicial.  For  myself,  I 
can  say  that  I  could  not  lightly  be  prevailed  on  to  disobey  it, 
were  I  even  convinced  that  it  was  erroneous  ;  but  I  would  cer- 
tainly use  any  means  which  the  law  placed  in  my  power  to 
carry  the  question  again  before  the  supreme  court,  for  reconsid- 
eration, in  a  case  in  which  it  would  directly  occur  and  be  fully 
argued. 

The  court  which  gave  this  opinion  was  composed  of  four 
judges.  At  the  time  I  thought  them  unanimous ;  but  I  have 
since  had  reason  to  suspect  that  one  of  them,  whose  opinion  is 
entitled  to  great  respect,  and  whose  indisposition  prevented 
his  entering  into  the  discussion  on  some  of  those  points  which 
were  not  essential  to  t^  decision  of  the  very  case  under  con- 
sideration, did  not  concur  in  this  particular  point  with  his  breth- 
ren. Had  the  opinion  been  unanimous,  it  would  have  been 
given  by  a  majority  of  the  judges.  But  snould  the  three  who 
were  absent  concur  with  that  judge  who  was  present,  and  who 
perhaps  dissents  from  what  was  then  the  opinion  of  the  court, 
a  majority  of  the  judges  may  overrule  this  deajsion.  I  should 
therefore  feel  no  objection,  although  I  then  thought,  and  still 
think,  the  opinion  perfectly  correct,  to  carry  the  point,  if  possi- 
ble, again  before  the  supreme  court,  if  the  case  should  depend 
upon  it. 

In  saying  that  I  still  think  the  opinion  perfectly  correct,  I  do 
not  consider  myself  as  going  further  than  the  preceding  reason- 
ing goes.  Some  gentlemen  have  argued  as  ,if  the  supreme  court 
had  adopted  the  whole  doctrine  of  the  English  books  on  the 
subject  of  accessories  to  treason.  But  certainly  such  is  not  the 
fact.  Those  only  who  perform  a  part,  and  who  are  leagued  in 
the  conspiracy,  are  declared  to  be  traitors.  To  complete  the 
definition  both  circumstances  must  concur.  They  must  "  per- 
form a  part "  which  will  furnish  the  overt  act,  and  they  must  be 
"  leagued  in  the  conspiracy."  The  person  who  comes  within 
this  discription,  in  the  opinion  of  the  court,  levies  war.  The 
present  motion,  however,  does  not  rest  upon  this  point ;  for  if 
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ander  this  iDdictinent  the  United  States  might  be  let  in  to  prove 
the  part  performed  by  the  prisoner,  if  he  did  perform  any  part, 
the  court  could  not  stop  the  testimony  in  its  present  stage. 

2d.  The  second  point  involves  the  cbaracier  of  the  overt  act 
which  has  been  given  in  evidence,  and  calls  upon  the  court  to 
declare  whether  that  act  can  amount  to  levying  war.  Although 
the  court  ought  now  to  avoid  any  analysis  of  the  testimony 
which  has  been  offered  in  this  case,  provided  the  decision  of  the 
motion  should  not  rest  upon  it,  yet  many  reasons  concur  in  giv- 
ing peculiar  propriety  to  a  delivery,  in  the  course  of  these  trials, 
of  a  detailed  opinion  on  the  question.  What  is  levying  war  ?  As 
this  question  has  been  argued  at  great  length,  it  may  {M-obably 
save  much  trouble  to  the  counsel  now  to  give  that  opinion. 

In  opening  the  case  it  was  contended  by  the  attorney  for  the 
United  States,  and  has  since  been  maintained  on  the  part 
of  the  prosecution,  that  neither  arms,  nor  the  application 
of  force  or  violence,  are  indispensably  necessary  to  constitute 
the  fact  of  levying  war.  To  illustrate  these  positions  several 
cases  have  been  stated,  many  of  which  would  clearly  amount  to 
treason.  In  all  of  them,  except  that  which  was  probably  in- 
tended to  be  this  case,  and  on  which  no  observation  will  be 
made,  the  object  of  the  assemblage  was  clearly  treasonable ;  its 
character  was  unequivocal,  and  was  demonstrated  by  evidence 
furnished  by  the  assemblage  itself ;  there  was  no  necessity  to 
rely  upon  information  drawn  from  extrinsic  sources,  or,  in  order 
to  understand  the  fact,  to  pursue  a  course  of  intricate  reasoning 
and  to  conjecture  motives,  A  force  is  supposed,  to  be  collected 
for  an  avowed  treasonable  object,  in  a  condition  to  attempt  that 
object,  and  to  have  conunenced  the  attempt  by  moving  towards 
it  I  state  these  particulars,  because,  although  the  cases  put 
Doay  establish  the  doctrine  they  are  intended  to  support,  may 
prove  that  the  absence  of  arms,  or  the  failure  to  apply  force  to 
sensible  objects  by  the  actual  commission  of  violence  on  those 
objects,  may  be  supplied  by  other  circumstances,  yet  they  also 
serve  to  show  that  the  mind  requires  those  circumstances,  to  be 
satisfied  that  war  is  levied. 
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Their  construction  of  the  opinion  of  the  supreme  court  is,  I 
think,  thus  far  correct.  It  is  certainly  the  opinion  which  was  at 
the  time  entertained  by  myself,  and  which  is  still  entertsdned. 
If  a  rebel  army,  avowing  its  hostility  to  the  sovereign  power, 
should  front  that  of  the  government,  should  march  and  counter- 
march before  it,  should  manoeuvre  in  its  face,  and  should  then 
disperse,  from  any  cause  whatever,  without  firing  a  gun,  I  confess 
I  could  not  without  some  surprise  hear  gentlemen  seriously  con- 
tend that  this  could  not  amount  to  an  act  of  levying  war.  A 
case  equally  strong  may  be  put  with  respect  to  the  absence  of 
military  weapons.  If  the  party  be  in  a  condition  to  execute  the 
purposed  treason  without  the  usual  implements  of  war,  I  can 
perceive  no  reason  for  requiring  those  implements  in  order  to 
constitute  the  crime 

It  is  argued  that  no  adjudged  case  can  be  produced  from  the 
English  books  where  actual  violence  has  not  been  committed. 
Suppose  this  were  true.  No  adjudged  case  has,  or,  it  is  believed, 
can  be  produced  from  those  books  in  which  it  has  been  laid 
down  that  war  cannot  be  levied  without  the  actual  application 
of  violence  to  external  objects.  The  silence  of  the  reporters 
on  this  point  may  be  readily  accounted  for.  In  cases  of  actual 
rebellion  against  the  government  the  most  active  and  influential 
leaders  are  generally  most  actively  engaged  in  the  war,  and  as 
the  object  can  never  be  to  extend  punishment  to  extermination, 
a  sufiicient  number  are  found  among  those  who  have  committed 
actual  hostilities  to  satisfy  the  avenging  arm  of  justice.  In 
cases  of  constructive  treason,  such  as  pulling  down  meeting- 
houses, where  the  direct  and  avowed  object  is  not  the  destruc- 
tion of  the  sovereign  power,  some  act  of  violence  might  be 
generally  required  to  give  the  crime  a  sufiicient  degree  of  malig- 
nity to  convert  it  into  treason,  to  render  the  guilt  of  any  indi- 
vidual unequivocal. 

But  Vaughan's  case  is  a  case  where  there  was  no  real  applica- 
tion of  violence,  and  where  the  act  was  adjudged  to  be  treason. 
Gentlemen  argue  that  Vanghan  was  only  guilty  of  adhering  to 
the  king's  enemies,  but  they  have  not  the  authority  of  the  court 
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for  80  saying.  The  judges  unquestionably  treat  the  cruising  of 
Vaughan  as  an  overt  act  of  levying  war. 

The  opinions  of  the  best  elementary  writers  concur  in  declar- 
ing, that,  where  a  body  of  men  are  assembled  for  the  purpose  of 
making  war  against  the  government,  and  are  in  a  condition  to 
make  that  war,  the  assemblage  is  an  act  of  levying  war.  These 
opinions  are  contradicted  by  no  adjudged  case,  and  are  sup- 
ported by  Vaughan's  case.  This  court  is  not  inclined  to  con- 
trovert them. 

But  although  in  this  respect  the  opinion  of  the  supreme 
court  has  not  been  misunderstood  on  the  part  of  the  prosecu- 
tion, that  opinion  seems  not  to  have  been  fully  adverted  to  in  a 
very  essential  point  in  which  it  is  said  to  have  been  misconceived 
by  others. 

The  opinion,  I  am  informed,  has  been  construed  to  mean  that 
any  assemblage  whatever  for  a  treasonable  purpose,  whether  in 
force,  or  not  in  force,  whether  in  a  condition  to  use  violence,  or 
not  in  that  condition,  is  a  levying  of  war.  It  is  this  construc- 
tion, which  has  not,  indeed,  been  expressly  advanced  at  the  bar, 
but  which  is  said  to  have  been  adopted  elsewhere,  that  the  court 
deems  it  necessary  to  examine. 

Independent  of  authority,  trusting  only  to  the  dictates  of  rea- 
son, and  expounding  terms  according  to  their  ordinary  signifi- 
cation, we  should  probably  all  concur  in  the  declaration  that 
war  could  not  be  levied  without  the  employment  and  exhibition 
of  force.  War  is  an  appeal  from  reason  to  the  sword,  and  he 
who  makes  the  appeal  evidences  the  fact  by  the  use  of  the 
means.  His  intention  to  go  to  war  may  be  proved  by  words, 
but  the  actual  going  to  war  is  a  fact  which  is  to  be  proved 
by  <^n  deed.  The  end  is  to  be  effected  by  force ;  and  it 
would  seem,  that,  in  cases  where  no  declaration  is  to  be  made, 
the  state  of  actual  war,  could  only  be  created  by  the  employ- 
ment of  force,  or  being  in  a  condition  to  employ  it. 

But  the  term  having  been  adopted  by  our  constitution  must 
be  understood  in  that  sense  in  which  it  was  universally  received 
in  this  country  when  the  constitution  was  framed.    The  sense 

4Cr.  476. 


64  CONSTITUTIONAL     OPINIONS. 

in  which  it  was  received  is  to  be  collected  from  the  most  ap- 
proved authorities  of  that  nation  from  which  we  have  borrowed 
the  term. 

Lord  Coke  says,  that  levying  war  against  the  king  was  treason 
at  the  common  law.  "A  compassing  or  conspiracy  to  levy 
war/'  he  adds,  "  is  no  treason,  for  there  must  be  a  levying  of 
war  in  fact."  He  proceeds  to  state  cases  of  constructive  levying 
war,  where  the  direct  design  is  not  to  overturn  the  government, 
but  to  effect  some  general  object  by  force.  The  terms  he  em- 
ploys in  stating  these  cases  are  such  as  indicate  an  impression 
on  his  mind  that  actual  violence  is  a  necessary  ingredient  in 
constituting  the  fact  of  levying  war.  He  then  proceeds  to  say, 
'^  An  actual  rebellion,  or  insurrection,  is  a  levying  of  war  within 
this  act."  ^'  If  any,  with  strength  and  weapons,  invasive  and 
defensive,  doth  hold  and  defend  a  castle  or  fort  against  the 
king  and  his  power,  this  is  levying  of  war  against  the  king." 
These  cases  are  put  to  illustrate  what  he  denominates  ^^  a  war 
in  &ct."  It  is  not  easy  to  conceive  *^  an  actual  invasion  or  in- 
surrection "  unconnected  with  force,  nor  can  <^  a  castle  or  fort 
be  defended  with  strength  and  weapons  invasive  and  defen- 
sive," without  the  employment  of  actual  force.  It  would  seem, 
then,  to  have  been  the  opinion  of  Lord  Coke  that  to  levy  war 
there  must  be  an  assemblage  of  men  in  a  condition  and  with  an 
intention  to  employ  force.  He  certainly  puts  no  case  of  a  dif- 
ferent description. 

Lord  Hale  says,  (149,  6,)  ''  What  shall  be  said  a  levying  of 
war  is  partly  a  question  of  fact,  for  it  is  not  every  unlawful  or 
riotous  assembly  of  many  persons  to  do  an  unlawful  act,  though 
de  facto  they  commit  the  act  they  intend,  that  makes  a  levying^ 
of  war,;  for  then  every  riot  would  be  treason,"  &c.;  "but  it 
must  be  such  an  assembly  as  carries  with  it  apeciem  bettiy  the 
appearance  of  war,  as  if  they  ride  or  march,  vexiUis  eocpKcatiSy 
with  colors  flying,  or  if  they  be  formed  into  companies,  or  fur- 
nished with  military  officers,  or  if  they  are  armed  with  military 
weapons,  as  swords,  guns,  bills,  halberds,  pikes,  and  are  so  cir- 
cumstanced that  it  may  be  reasonably  concluded  they  are  in  a. 
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posture  of  war,  which  circumstances  are  so  various  that  it  is 
hard  to  describe  them  all  particularly." 

^^  Only  the  general  expressions  in  all  indictments  of  this 
nature  that  I  have  seen  are  more  guerrino  arraiaii,  arrayed  in 
a  warlike  manner." 

He  afterwards  adds,  ''If  there  be  a  war  levied  as  is  above 
declared,  namely,  an  assembly  arrayed  in  warlike  manner,  and 
so  in  the  posture  of  war  for  any  treasonable  attempt,  it  is  beUum 
kvatumy  but  not  percussumJ^ 

It  is  obvious  that  Lord  Hale  supposed  an  assemblage  of  men 
in  force,  in  a  military  posture,  to  be  necessary  to  constitute  the 
fact  of  levying  war.  The  idea  he  appears  to  suggest,  that  the 
apparatus  of  war  is  necessary,  has  been  very  justly  combated  by 
an  able  judge  who  has  written  a  valuable  treatise  on  the  subject 
of  treason  ;  but  it  is  not  recollected  that  his  position,  that  the 
assembly  should  be  in  a  posture  of  war  for  any  treasonable  at- 
tempt, has  ever  been  denied.  Hawkins  (c.  17,  s.  23)  says, 
"  That  not  only  those  who  rebel  against  the  king  and  take  up 
arms  to  dethrone  him,  but  also,  in  many  other  cases,  those  who  in 
a  violent  and  forcible  manner  withstand  his  lawful  authority,  are 
said  to  levy  war  against  him  ;  and  therefore  those  that  hold  a 
fort  or  castle  against  the  king's  forces,  or  keep  together  armed 
numbers  of  men  against  the  king's  express  command,  have  been 
adjudged  to  levy  war  against  him." 

The  cases  put  by  Hawkins  are  all  cases  of  actual  force  and 
violence.    ''  Those  who  rebel  against  the  king  and  take  up  arms 
to  dethrone  him ; "  in  many  other  cases, ''  those  who  in  a  violent 
and  forcible  manner  withstand  his  lawful  authority ;  "  ''  those 
that  bold  a  fort  or  castle  against  his  forces,  or  keep  together 
armed  numbers  of  men  against  his  express  command." 
These  cases  are  obviously  cases  of  force  and  violence. 
Hawkins  next  proceeds  to  describe  cases  in  which  war  is  un- 
derstood to  be  levied  under  the  statute,  although  it  was  not 
directly  made  against  the  government.    This  Lord  Hale  terms  an 
interpretative  or  constructive  levying  of  war,  and  it  will  be  per- 
ceived that  he  puts  no  case  in  which  actual  force  is  dispensed  with. 

4  Or.'  478. 


66  CONSTITUTIONAL   OPINIONS. 

"  Those  also/'  he  says,  ^^  who  make  an  insurrection  in  order 
to  redress  a  public  grievance,  whether  it  be  a  real  or  pretended 
one,  and  of  their  own  authority  attempt  with  force  to  redress  it, 
are  said  to  levy  war  against  the  king,  although  they  have  no 
direct  design  against  his  person,  inasmuch  as  they  insolently  in- 
vade his  prerogative,  by  attempting  to  do  that  by  private  author- 
ity which  he  by  public  justice  ought  to  do,  which  manifestly 
tends  to  a  downright  rebellion.  As  where  great  numbers  by 
force  attempt  to  remove  certain  persons  from  the  king,"  &c. 
The  cases  here  put  by  Hawkins  of  a  constructive  levying  of  war 
do  in  terms  require  force  as  a  constituent  part  of  the  description 
of  the  offence. 

Judge  Foster,  in  his  valuable  treatise  on  treason,  states  the 
opinion  which  has  been  quoted  from  Lord  Hale,  and  differs  from 
that  writer  so  far  as  the  latter  might  seem  to  require  swords, 
drums,  colors,  &c.,  what  he  terms  the  pomp  and  pageantry  of 
war,  as  essential  circumstances  to  constitute  the  fact  of  lev)ing 
war.  In  the  cases  of  Damaree  and  Purchase  he  says,  "  The 
want  of  those  circumfstances  weighed  nothing  with  the  court, 
although  the  prisoners'  counsel  insisted  much  on  that  matter." 
But  he-  adds,  *'  The  number  of  the  insurgents  supplied  the  want 
of  military  weapons ;  and  they  were  provided  with  axes,  crows, 
and  other  tools  of  the  like  nature,  proper  for  the  mischief  they 
intended  to  effect.     Furor  arma  ministrat" 

It  is  apparent  that  Judge  Foster  here  alludes  to  an  assemblage, 
in  force,  or,  as  Lord  Hale  terms  it,  '<  in  a.  warlike  posture,"  that 
is,  in  a  condition  to  attempt  or  proceed  upon  the  treason  which 
had  been  cont  emplated.  The  same  author  afterwards  states  at 
large  the  cases  of  Damaree  and  Purchase,  from  8th  State 
Trials,  and  they  are  cases  where  the  insui^nts  not  only  assem- 
bled in  force,  in  the  posture  of  war,  or  in  a  condition  to  exe- 
cute the  treasonable  design,  but  they  did  actually  carry  it  into 
execution,  and  did  jesist  the  guards  who  were  sent  to  disperse 
them. 

Judge  Foster  states  (s.  4)  all  insurrections  to  effect  certain 
innovations  of  a  public  and  general  concern  by  an  armed  force 
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to  be,  in  construction  of  law,  high  treason  within  the  clante  of 
kfy'ing  war. 

The  cases  put  by  Foster  of  constructive  levying  of  war  ali 
contain,  as  a  material  ingredient,  the  actual  employment  of  force. 
After  going  through  this  branch  of  his  subject,  he  proceeds  to 
state  the  law  in  a  case  of  actual  levying  of  war,  that  is,  where 
the  war  is  intended  directly  against  the  government. 

He  says,  (s.  9,)  ^'  An  assembly  armed  and  arrayed  in  a  warlike 
manner  for  a  treasonable  purpose  is  beUum  levcttum,  though  not 
heUumpercitssum.  Listing  and  marching  are  sufficient  overt  acts 
without  coming  to  a  battle  or  action.  So  cruising  on  the  king's 
subjects  under  a  French  commission,  France  being  then  at  war 
with  us,  was  held  to  be  adhering  to  the  king's  enemies,  though 
no  other  act  of  hostility  be  proved." 

''An  assembly  armed  and  arrayed  in  a  warlike  manner  for  any 
treasonable  purpose  "  is  certainly  in  a  state  of  force ;  in  a  con- 
dition to  execute  the  treason  for  which  they  assembled.  The 
words  "  enlisting  and  marching,"  which  are  overt  acts  of  levy- 
ing war,  do,  in  the  arrangement  of  the  sentence,  also  imply  a 
state  of  force,  though  that  state  is  not  expressed  in  terms ;  for 
the  succeeding  words,  which  state  i^  particular  event  as  not 
having  happened,  prove  that  event  to  have  been  the  next  circum- 
stance to  those  which  had  happened ;  they  are,  "  without  coming 
to  a  battle  or  action."  If  men  be  enlisted  and  march,  (that 
is,  if  they  march  prepared  for  battle,  or  in  a  condition  for  action, 
for  marching  is  a  technical  term  applied  to  the  movement  of  a 
military  corps,)  it  is  an  overt  act  of  levying  war,  though  they  do 
not  come  to  a  battle  or  action.  This  exposition  is  rendered  the 
stronger  by  what  seems  to  be  put  in  the  same  sentence  as  a 
parallel  case  with  respect  to  adhering  to  an  enemy.  It  is  cruis- 
ing under  a  commission  from  an  enemy,  without  committing 
any  other  act  of  hostility.  Cruising  is  the  act  of  sailing  in 
warlike  form,  and  in  a  condition  to  assail  those  of  whom  the 
cruiser  is  in  quest. 

This  exposition,  which  seems  to  be  that  intended  by  Judge 
Foster,  is  rendered  the  more  certain  by  a  reference  to  the  case 
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in  the  State  Trials  from  which  the  extracts  are  taken.  The 
words  used  by  the  chief  justice  are,  "  When  men  form  them- 
selves into  a  body,  and  march  rank  and  file  with  weapons  offen- 
sive and  defensive,  this  is  levying  of  war  with  open  force, 
if  the  design  be  public."  Mr.  Phipps,  the  counsel  for  the  pris- 
oner, afterwards  observed,  ^*  Intending  to  levy  war  is  not  trea- 
son, unless  a  war  be  actually  levied."  To  this  the  chief  justice 
answered,  "  Is  it  not  actually  levying  of  war,  if  they  actually 
provide  arms  and  levy  men,  and  in  a  warlike  manner  set  out 
and  cruise,  and  come  with  a  design  to  destroy  our  ships  ?  " 
Mr.  Phipps  still  insisted,  "  It  would  not  be  an  actual  levying  of 
war  unless  they  committed  some  act  of  hostility.  "  "  Yes,  in- 
deed, "  said  the  chief  justice,  '^  the  going  on  board,  and  being 
in  a  posture  to  attack  the  king's  ships."  Mr.  Baron  Powis 
added,  ^'  But  for  you  to  say  that  because  they  did  not  actually 
fight  it  is  not  a  levying  of  war,  is  it  not  plain  what  they  did 
intend  ?  That  they  came  with  that  intention,  that  they  came 
in  that  posture,  that  they  came  armed,  and  had  gun^  and  blun- 
derbusses, and  surrounded  the  ship  twice ;  they  came  with  an 
armed  force,  that  is  a  strong  evidence  of  the  design." 

The  point  insisted  on  by  counsel  in  the  case  of  Vaughan,  as 
in  this  case,  was,  that  war  could  not  be  levied  without  actual 
fighting.  In  this  the  counsel  was  very  properly  overruled  ;  but 
it  is  apparent  that  the  judges  proceeded  entirely  on  tlie  Idea 
that  a  warlike  posture  was  indispensable  to  the  fact  of  levying 
war. 

Judge  Foster  proceeds  to  give  other  instances  of  levying  war. 
<'  Attacking  the  king's  forces  in  opposition  to  his  authority,  upon 
a  march,  or  in  quarters,  is  levying  war.  "     <'  Holding  a  castle  or 
fort  against  the  king  or  his  forces,  if  actual  force  be  used  in      < 
order  to  keep  possession,  is^  levying  war.     But  a  bare  detainer,      | 
as  suppose  by  shutting  the  gates  against  the  king  or  his  forces,      j 
without  any  other  force  from  within,  Lord  Hale  conceiveth  will     | 
not  amount  to  treason."  | 

The  whole  doctrine  of  Judge  Foster  on  this  subject  seems  to     | 
demonstrate  a  clear  opinion  that  a  state  of  force  and  violence,  a     I 
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posture  of  war^  must  exist,  to  constitute  technically,  as  well  as 
really,  the  fact  of  levying  war. 

Judge  Blackstone  seems  to  concur  with  his  predecessors. 
Speaking  of  levying  war,  he  says,  '*This  may  be  done  by  taking 
arms  not  only  to  dethrone  the  king,  but  under  pretence  to  reform 
religion,  or  the  laws,  or  to  remove  evil  counsellors,  or  other 
grievances,  whether  real  or  pretended.  For  the  law  does  not, 
neither  can  it,  permit  any  private  man  or  set  of  men  to  interfere 
forcibly  in  matters  of  such  high  importance." 

He  proceeds  to  give  examples  of  levying  war  which  show 
that  he  contemplated  actual  force  as  a  necessary  ingredient  in 
the  composition  of  this  crime. 

It  would  seem,  then,  from  the  English  authorities,  that  the 
words  "  levying  war  "  have  not  received  a  technical,  different 
from  their  natural  meaning,  so  far  as  respects  the  character  of 
the  assemblage  of  men  which  may  constitute  the  fact.     It  must  \ 
be  a  warlike  assemblage,  carrying  the  appearance  of  force,  and/ 
in  a  situation  to  practise  hostility. 

Several  judges  of  the  United  States  have  given  opinions  at 
their  circuits  on  this  subject,  all  of  which  deserve  and  will  re- 
ceive the  particular  attention  of  this  court. 

In  his  charge  to  the  grand  jury,  when  John  Fries  was  in- 
dicted in  consequence  of  a  forcible  opposition  to  the  direct  tax. 
Judge  Iredell  is  understood  to  have  said,  ^^  I  think  I  am  war- 
ranted in  saying,  that,  if,  in  the  case  of  the  insurgents  who  may 
come  under  your  consideration,  the  intention  was  to  prevent  by 
force  of  arms  the  execution  of  any  act  of  the  congress  of  the 
United  States  altogether,  any  forcible  opposition  calculated  to 
carry  that  intention  into  effect  was  a  levying  of  woj  against  the 
United  States,  and  of  course  an  act  of  treason."  To  levy  war, 
then,  according  to  this  opinion  of  Judge  Iredell,  required  the 
actual  exertion  of  force. 

Judge  Paterson,  in  his  opinions  delivered  in  two  different 
cases,  seems  not  to  differ  from  Judge  Iredell.  He  does  not 
indeed  precisely  state  the  employment  of  force  as  necessary  to 
constitute  a  levying  of  war,  but  in  giving  his  opinion  in  cases  in 
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which  force  was  actually  employed,  he  considers  the  crime  in 
one  case  as  dependent  on  the  intention,  and  in  the  other  case 
he  says,  '^  Combining  these  facts  with  this  design,"  (that  is, 
combining  actual  force  with  a  treasonable  design,)  <^  the  crime 
is  high  treason." 

Judge  Peters  has  also  indicated  the  opinion  that  force  was 
necessary  to  constitute  the  crime  of  levying  war. 

Judge  Chase  has  been  particularly  clear  and  explicit.  In  an 
opinion  which  he  appears  to  have  prepared  on  great  considera- 
tion he  says,  *^  The  court  are  of  opinion,  if  a  body  of  people 
conspire  and  meditate  an  insurrection  to  resist  or  oppose  the 
execution  of  a  statute  of  the  United  States  by  force,  that  they 
are  only  guilty  of  a  high  misdemeanor ;  but  if  they  proceed  to 
carry  sobh  intention  into  execution  by  force,  that  they  are 
guilty  of  the  treason  of  levying  war  ;  and  the  quantum  of  the 
force  employed  neither  increases  nor  diminishes  the  crime; 
4¥hether  by  one  hundred  or  one  thousand  pevsoits  is  wholly 
immaterial. 

'<  The  court  are  of  opinion  that  a  combination  or  conspiracy 
to  levy  war  against  the  United  States  is  not  treason,  unless  com- 
bined with  an  attempt  to  carry  such  combination  or  conspiracy 
into  execution ;  some  actual  force  or  violence  must  be  used  in 
pursuance  of  such  des^  to  levy  war ;  but  that  it  is  altogether 
immaterial  whether  the  force  used  be  sufficient  to  effectuate 
the  object  Any  force  connected  with  the  intention  will  con- 
stitute the  crime  of  levying  war." 

In  various  parts  of  Uie  opinion  delivered  by  Judge  Chase,  in 
the  case  of  Fries,  the  same  sentiments  are  to  be  found.  It  is 
to  be  observed  that  these  judges  are  not  content  that  troops 
should  be  assembled  in  a  condition  to  employ  force ;  according 
to  them  some  degree  of  {ixce  must  have  been  actually  emfdoyed. 

The  judges  of  the  United  States,  then,  so  &r  as  their  opin- 
ions have  been  quoted,  seem  to  have  required  still  more  to  con- 
stitute the  fact  of  levying  war  than  has  been  required  by  the 
English  books.  Our  judges  seem  to  have  required  the  actual 
exercise  of  force,  the  actual  employment  of  some  degree  of 
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TioleDoe.  This,  however,  may  be,  and  probably  is,  because  in 
the  cases  in  which  their  opinions  were  given  the  design  not 
having  been  to  overturn  the  government,  but  to  resist  the  exe- 
cotion  of  a  law,  such  an  assemblage  would  be  sufficient  for  the 
purpose,  as  to  require  the  actual  employment  of  force  to  render 
the  object  unequivocal. 

Bat  it  is  said  all  these  authorities  have  been  overruled  by  the 
decision  of  the  supreme  court  in  the  case  of  the  United  States 
against  Swartwout  and  Bollman. 

If  the  supreme  court  have,  indeed,  extended  the  doctrine  of 

treason  further  than  it  has  heretofore  been  carried  by  the  judges 

of  England  or  of  this  country,  their  decision  would  be  submitted 

to.  At  least  this  court  could  go  no  further  than  to  endeavor  again 

to  bring  the  point  directly  before  them.     It  would,  however,  be 

expected  that  an  opinion  which  is  to  overrule  all  former  prece^' 

dents,  and  ^^ntablish  a  principle  never  before  recognized, 

should  be  eq^P^d  in  plain  and  explicit  terms.     A  mere  impli«- 

cation  ought  not  to  prostrate  a  principle  which  seems  to  have 

been  so  virell  established.     Had  the  intention  been  entertained 

to  make  so  material  a  change  in  this  respect,  the  court  ought  to 

have  expressly  declared  tliat  any  assemblage  of  men  whatever, 

who  had  formed  a  treasonable  design,  vrhether  in  force  or  not, 

whether  in  a  condition  to  attempt  the  design  or  not,  whether 

attended  with  warlike  appearances  or  not,  constitutes  the  fact  of 

levying  war.    Yet  no  declaration  to  this  amount  is  made.    Not 

an  expression  of  the  kindris  to  be  found  in  the  opinion  of  the 

supreme  court.  ^The  foundation  on  which  this  argument  rests 

is  the  omission  of  the  court  to  state  that  the  assemblage  which 

constitutes  the  fact  of  levying  war  6ught  to  be  in  force,  and 

some  passages  which  show  that  the  question  respecting  the 

nature  of  the  assemblage  was  not  in  the  mind  of  the  cpurt 

when  the  opinion  was  drawn,  which  passages  are  mingled  with 

others  which  at  least  show  that  there  was  no  intention  to  depart 

from  the  course  of  the  precedents  in  cases  of  treason  by  levying 

war. 

Every  opinion,  to  be  correctly  understood,  ought  to  be  con- 
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sidered  with  a  view  to  the  case  in  which  it  was  delivered.  In 
the  case  of  the  United  States  against  Bollman  and  Swartwout, 
there  was  no  evidence  that  even  two  men  had  ever  met  for  the 
purpose  of  executing  the  plan  in  which  those  persons  were 
charged  with  having  participated.  It  was  therefore  sufficient 
for  the  court  to  say  that  unless  men  were  assembled  war  could 
not  be  levied.  That  case  was  decided  by  this  declaration.  The 
court  might,  indeed,  have  defined  the  species  of  assemblage 
which  would  amount  to  levying  of  war  ;  but  as  this  opinion  was 
not  a  treatise  on  treason,  but  a  decision  of  a  particular  case, 
expressions  of  doubtful  import  should  be  construed  in  reference 
to  the  case  itself;  and  the  mere  omission  to  state  that  a  particu- 
lar circumstance  was  necessary  to  the  consummation  of  the 
crime  ought  not  to  be  construed  into  a  declaration  that  the 
circumstance  was  unimportant.  General  expressions  ought  not 
to  be  considered  as  overruling  settled  principl^^^out  a  direct 
declaration  to  that  effect.  After  these  prelini^^^observations 
the  court  will  proceed  to  examine  the  opinion  which  has  occa- 
sioned them. 

The  first  expression  in  it  bearing  on  the  present  question  is, 
"  To  constitute  that  specific  crime  for  which  the  prisoners  now 
before  the  court  have  been  committed,  war  must  be  actually 
levied  against  the  United  States.  However  flagitious  may  be 
the  crime  of  conspiring  to  subvert  by  force  the  government 
of  our  country,  such  conspiracy  is  not  treason.  To  conspire  to 
levy  war,  and  actually  to  levy  war,  are  distinct  offences.  The 
first  must  be  brought  into  operation  by  the  assemblage  of 
men  for  a  purpose  treasonable  in  itself,  or  the  fact  of  levying 
war  cannot  have  been  committed." 

Although  it  is  not  expressly  stated  that  the  assemblage  -of 
men,  for  the  purpose  of  carrying  into  operation  the  treasonable 
intent  which  will  amount  to  levying  war,  must  be  an  assemblage 
in  force,  yet  it  is  fairly  to  be  inferred  from  the  context,  and 
nothing  like  dispensing  with  force  appears  in  this  paragraph. 
The  expressions  are,  "  To  constitute  tlie  crime,  war  must  be 
actually  levied."     A  conspiracy  to  levy  war  is  spoken  of  as  "  a 
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conspiracy  to  sabvert  by  force  the  government  of  our  country." 
Speaking  in  general  terms  of.  an  assemblage  of  men  for  this  or 
for  any  other  purpose,  a  person  would  naturally  be  understood 
as  speaking  of  an  assemblage  in  some  degree  adapted  to  the 
purpose.  An  assemblage  to  subvert  by  force  the  government  of 
our  country,  and  amounting  to  a  levying  of  war,  should  be  an 
assemblage  in  force. 

In  a  subsequent  paragraph  the  court  says,  '<  It  is  not  the  in- 
tention of  the  court  to  say  that  no  individual  can  be  guilty  of 
this  crime  who  has  not  appeared  in  arms  against  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that  is,  if  a  body  of 
men  be  actually  assembled  in  order  to  effect  by  force  a  treason- 
able purpose,  all  those  who  perform  any  part,  however  minute, 
&C.,  and  who  are  actually  leagued  in  the  general  conspiracy,  are 
traitors.  But  there  must  be  an  actual  assembling  of  men  for 
the  treasonaU^^urpose,  to  constitute  a  levying  of  war." 

The  obser^iRs  made  on  the  preceding  paragraph  apply  to 
this.  '^  A  bo(|^f  men  actually  assembled,  in  order  to  effect  by 
force  a  treasonaole  purpose,"  must  be  a  body  assem))led  with 
such  appearance  of  force' as  would  warrant  the  opinion  that  they 
were  assembled  for  the  particular  purpose ;  an  assemblage  to 
constitute  an  actual  levying  of  war  should  be  an  assemblage 
with  such  appearance  of  force  as  would  justify  the  opinion  that 
they  met  for  the  purpose. 

This  explanation,  which  is  believed  to  be  the  natural,  certainly 
not  a  strained  explanation  of  the  words,  derives  some  additional 
aid  from  the  terms  in  which  the  paragraph  last  quoted  commen- 
ces:  "It  is  not  the  intention  of  the  court  to  say  that  no  indi- 
vidual can  be  guilty  of  treason  who  has  not  appeared  in  arms 
against  his  country."  These  words  seem  to  obviate  an  infer- 
ence which  might  otherwise  have  been  drawn  from  the  preced- 
ing paragraph.  They  indicate  that  in  the  mind  of  the  court  the 
assemblage  stated  in  that  paragraph  was  an  assemblage  in  arms ; 
that  the  individuals  who  composed  it  had  appeared  in  arms 
against  their  country  ;  that  is,  in  other  words,  that  the  assem- 
blage was  a  military,  a  warlike  assemblage. 
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The  succeeding  paragraph  in  the  opinion  relates  to  a  conspi- 
racy, and  serves  to  show  that  force  and  violence  were  in  the 
mind  of  the  court,  and  that  there  was  no  idea  of  extending  the 
crime  of  treason  by  construction  beyond  the  constitutional  defi- 
nition which  had  been  given  it. 

Returning  to  the  case  actually  before  the  court,  it  is  said,  "  A 
design  to  overturn  the  government  of  the  United  States  in  New 
Orleans  by  force  would  have  been  unquestionably  a  design  which 
if  carried  into  execution  would  have  beea  treason,  and  the  assem- 
blage of  a  body  of  men  for  the  purpose  of  carrying  it  into  execu- 
tion would  amount  to  levying  of  war  against  the  United  States." 

Now  what  could  reasonably  be  said  to  be  an  assemblage  of  a 
body  of  men  for  the  purpose  of  overturning  the  government  of 
the  United  States  in  New  Orleans  by  force?  Certainly  an 
assemblage  in  force  ;  an  assemblage  prepared  and  intending  to 
act  with  force ;  a  military  assemblage.  ^^^ 

The  decisions  theretofore  made  by  the  judpHT  the  United 
States  are  then  declared  to  be  in  conformity  ^^  the  principles 
laid  down  by  the  supreme  court.  Is  this  declaration  compatible 
with  the  idea  of  departing  from  those  opinions  on  a  point  within 
the  contemplation  of  the  court  ?  The  opinions  of  Judge  Pat- 
erson  and  Judge  Iredell  are  said  to  "  imply  an  actual  assemblhig 
of  men,  though  they  rather  designed  to  remark  on  the  purpose 
to  which  the  force  was  to  be  applied  than  on  the  nature  of  the 
force  itself."  This  observation  certainly  indicates  that  the  ne- 
cessity of  an  assemblage  of  men  was  the  particular  point  the 
court  meant  to  establish,  and  that  the  idea  of  force  was  never 
separated  from  this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted  with  approbation. 
This  opinion  in  terms  requires  the  employment  of  force. 

After  stating  the  verbal  communications  said  to  have  been 
made  by  Mr.  Swartwout  to  General  Wilkinson,  the  court  says^ 
*^  If  these  words  import  that  the  government  of  New  Orleans 
was  to  be  revolutionized  by  force,  although  merely  as  a  step  to 
or  a  mean  of  executing  some  greater  projects,  the  design  wa^s 
unquestionably  treasonable,  and  any  assemblage  of  men  for  that 
purpose  would  amount  to  a  levying  of  war.'' 
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The  words  ^'  any  assemblage  of  men/'  if  construed  to  affirm 
that  any  two  or  three  of  the  conspirators  who  might  be  found 
together,  after  this  plan  bad  been  formed,  would  be  the  act  of 
levying  war,  would  certainly  be  misconstrued.  The  sense  of 
the  expressions,  "  any  assemblage  of  men,"  is  restricted  by  the 
words  *^  for  that  purpose.''  Now  could  it  be  in  the  contempla- 
tion of  the  court  that  a  body  of  men  would  assemble,  for  the 
purpose  <^  revolutionizing  New  Orleans  by  force,  who  should 
not  themselves  be  in  force  ? 

Afler  noticing  some  difference  of  opinion  among  the  judges 
respecting  the  import  of  the  words  said  to  have  been  used  by 
Mr.  Swartwout,  the  court  proceeds  to  observe  r  "  But  whether 
this  treasonable  intention  be  really  imputable  to  the  plan  or  not, 
it  is  admitted  that  it  must  have  been  carried  into  execution  by 
an  open  assemblage  for  that  purpose,  previous  to  the  arrest  of 
the  prisoner,  in  order  to  consummate  the  crime  as  to  him." 

Could  the  court  have  conceived  "  an  open  assemblage  "  ''  for 
the  purpose  of  overturning  the  government  of  New  Orleans  by 
force  "  <<  to  be  only  equivalent  to  a  secret,  furtive  assemblage 
without  the  appearance  of  force  ? " 

After  quoting  the  words  of  Mr.  Svmrtwout  from  the  affidavit, 
m  which  it  was  stated  that  Mr.  Burr  was  levying  an  army  of 
seven  thousand  men,  and  observing  that  the  treason  to  be 
inferred  from  these  words  would  depend  on  the  intention  with 
which  it  was  levied,  and  on  the  progress  which  had  been  made 
in  levying  it,  the  court  say,  '<  The  question,  then,  is,  whether 
this  evidence  proves  Colonel  Burr  to  have  advanced  so  far  in 
levying  an  army  as  actually  to  have  assembled  them." 

Actually  to  assemble  an  army  of  seven  thousand  men  is 
unquestionably  to  place  those  who  are  so  assembled  in  a  state 
of  open  force. 

But  as  the  nK)de  of  expression  used  in  this  passage  might 
be  misconstrued,  so  far  as  to  countenance  the  opinion  that  it 
would  be  necessary  to  assemble  the  whole  army  in  order  to 
constitute  the  fad  of  levying  war,  the  court  proceeds  to  say, 
''  It  is  argued,  that,  since  it  cannot  be  necessary  that  the  whole 
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seven  thousand  men  should  have  assembled,  their  commencing 
their  march  by  detachments  to  the  place  of  rendezvous  must  be 
sufficient  to  constitute  the  crime. 

'^  This  position  is  correct  with  some  qualification.  It  cannot 
be  necessary  that  the  whole  army  should  assemble,  and  that  the 
various  parts  which  are  to  compose  it  should  have  combined. 
Byt  it  is  necessary  there  should  be  an  actual  assemblage  ;  and 
therefore  the  evidence  should  make  the  fact  unequivocal. 

"  The  travelling  of  individuals  to  the  place  of  rendezvous 
would,  perhaps,  not  be  sufficient.  This  would  be  an  equivocal 
act,  and  has  no  warlike  appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places  of  partial  to  a 
place  of  general  rendezvous,  would  be  such  an  assemblage. " 

The  position  here  stated  by  the  counsel  for  the  prosecution  is, 
that  the  army  '^  commencing  its  march  by  detachments  to  the 
place  of  rendezvous  (that  is,  of  the  army)  must  be  sufficient  to 
constitute  the  crime." 

This  position  is  not  admitted  by  the  court  to  be  universally 
correct.  It  is  said  to  be  <<  correct  with  some  qualification." 
What  is  that  qualification  ? 

"  The  travelling  of  individuals  to  the  place  of  rendezvous  " 
(and  by  this  term  is  not  to  be  understood  one  individual  by 
himself,  but  several  individuals,  either  separately  or  together,  but 
not  in  military  form)  '^  would,  perhaps,  not  be  sufficient."  Why 
not  sufficient?  Because,  says  the  court,  'Hhis  would  be  an 
equivocal  act,  and  has  no  warlike  appearance."  The  act,  then, 
should  be  unequivocal  and  should  have  a  warlike  appearance. 
It  must  exhibit,  in  the  words  of  Sir  Matthew  Hale,  apeciembelliy 
the  appearance  of  war.   . 

This  construction  is  rendered  in  some  measure  necessary, 
when  we  observe  that  the  court  is  qualifying  the  position,  that 
the  army  '^  commencing  their  march  by  detachments  to  the  place 
of  rendezvous  must  be  sufficient  to  constitute  the  crime."  In 
qualifying  this  position  they  say,  '^  The  travelling  of  individuals 
would,  perhaps,  not  be  sufficient."  Now,  a  solitary  individual 
travelling  to  any  point,  with  any  intent,  could  not,  without  a 
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total  disregard  of  language,  be  termed  a  marching  detachment. 
The  court,  therefore,  must  have  contemplated  several  indi- 
viduals travelling  together  ;  and  the  words,  being  used  in  refer- 
ence to  the  position  they  were  intended  to  qualify,  would  seem 
to  indicate  the  distinction  between  the  appearances  attending 
the  usual  movement  of  a  company  of  men  for  civil  purposes, 
and  that  military  movement  which  might,  in  correct  language, 
be  denominated  "  marching  by  detachments." 

The  court  then  proceeded  to  say,  "  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places  of  a  partial  to  a 
place  of  general  rendezvous,  would  be  such  an  assemblage." 

It  is  obvious,  from  the  context,  that  the  court  must  have  in- 
tended to  state  a  case  which  would  in  itself  be  unequivocal, 
because  it  would  have  a  warlike  appearance.     The  case  stated 
is  that  of  distinct  bodies  of  men  assembling  at  different  places, 
and  marching  from  these  places  of  partial  to  a  place  of  general 
rendezvous.     When  this  has  been  done,  an  assemblage  is  pro- 
duced which  would  in  itself  be  unequivocal.     But  when  is  it 
done  ?     What  is  the  assemblage  here  described  7     The  assem- 
blage formed  of  the  different  bodies  of  partial  at  a  general  place 
of  rendezvous.     In  describing  the  mode  of  coming  to  this  as- 
semblage the  civil  term  "  travelling  "  is  dropped,  and  the  military 
term  "  marching  "  is  employed.     If  this  was  intended  as  a  defi- 
nition of  an  assemblage  which  would  amount  to  levying  war,  the 
definition  requires  an  assemblage  at  a  general  place  of  rendezvous, 
composed  of  bodies  of  men  who  had  previously  assembled  at 
places  of  partial  rendezvous.     But  this  is  not  intended  as  a  defi- 
nition ;  for,  clearly,  if  there  should  be  no  places  of  partial  ren- 
dezvous, if  troops  should  embody  in  the  first  instance,  in  great 
force,  for  the  purpose  of  subverting  the  government  by  violence, 
the  act  would  be  unequivocal,  it  would  have  a  warlike  appear- 
ance, and  it  would,  according  to  the  opinion  of  the  supreme 
court  properly  construed,  and  according  to  the  English  author- 
ities, amount  to  levying  war.     But  this,  though  not  a  definition, 
is  put  as  an  example ;  and  surely  it  may  be  safely  taken  as  an 
example.    If  different  bodies  of  men,  in  pursuance  of  a  trea- 
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gonable  design  plainly  proTed,  should  assemble  in  warlike  ap- 
pearance at  places  of  partial  rendezvous,  and  should  march  from 
those  places  to  a  place  of  general  rendezvous,  it  is  difficult  to 
conceive  how  such  a  transaction  could  take  place  without  exhib- 
iting the  appearance  of  war,  without  an  obvious  display  offeree. 
At  any  rate,  a  court,  in  stating  generally  such  a  military  assem- 
blage as  would  amount  to  levying  war,  and  having  a  case  before 
them  in  which  there  was  no  assemblage  whatever,  cannot  rea- 
sonably be  understood,  in  putting  such  an  example,  to  dispense 
with  those  appearances  of  war  which  seem  to  be  required  by 
the  general  current  of  authorities.     Certainly  they  ought  not  to 
be  so  understood,  when  they  say  in  express  terms,  that  **  It  is 
more  safe,  as  well  as  more  consonant  to  the  principles  of  oar 
constitution,  that  the  crime  of  treason  should  not  be  extended 
by  construction  to  doubtful  cases ;  and  that  crimes  not  clearly 
within  the  constitutional  definition  should  receive  such  punish- 
ment as  the  legislature  in  its  wisdom  may  provide." 

After  this  analysis  of  the  opinion  of  the  supreme  court,  it 
will  be  observed  that  the  direct  question,  whether  an  assemblage 
of  men  which  might  be  construed  to  amount  to  a  levying  of 
war  must  appear  in  force  or  in  military  form,  was.  not  in  argu- 
ment or  in  fact  before  the  court,  and  does  not  appear  to  have 
been  in  terms  decided.  The  opinion  seems  to  have  been  drawn 
without  particularly  adverting  to  this  question,  and  therefore, 
upon  a  transient  view  of  particular  expressions,  might  inspire 
the  idea  that  a  display  of  force,  that  appearances  of  wa^,  were 
not  necessary  ingredients  to  constitute  the  fact  of  levying  war. 
But  upon  a  more  intent  and  more  accurate  investigation  of  this 
opinion,  although  the  terms  "  force  "  and  "  violence  "  are  not 
employed  as  descriptive  of  the  assemblage,  such  requisites  are 
declared  to  be  indispensable,  as  can  scarcely  exist  without  the 
appearance  of  war  and  the  existence  of  real  force.  It  is  said 
that  war  must  be  levied  in  fact ;  that  the  object  must  be  one 
which  is  to  be  effected  by  force ;  that  tlie  assemblage  must  be 
such  as  to  prove  that  this  is  its  object;  that  it  must  not  be  an 
equivocal  act,  vrithout  a  warlike  appearance ;  that  it  must   be 
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an  open  assemblage  for  the  purpose  of  force.  In  the  course  of 
this  opinion  decisions  are  quoted  and  approved  which  require 
the  employment  of  force  to  constitute  the  crime.  It  seems 
extremely  difficult,  if  not  impossible,  to  reconcile  these  various 
declarations  with  the  idea  that  the  supreme  court  considered  a 
secret,  unarmed  meeting,  although  that  meeting  be  of  conspira- 
tors, and  although  it  met  with  a  treasonable  intent,  as  an  actual 
levying  of  war.  Without  saying  that  the  assemblage  must  be 
in  force  or  in  warlike  form,  they  express  themselves  so  as  to 
show  that  this  idea  was  never  discarded,  and  they  use  terms 
which  cannot  be  otherwise  satisfied. 

The  opinion  of  a  single  judge  certainly  weighs  as  nothing,  if 
opposed  to  that  of  the  supreme  court ;  but  if  he  was  one  of 
the  judges  who  assisted  in  framing  that  opinion,  if  while  the 
impression  under  which  it  was  framed  was  yet  fresh  upon  his 
mind,  he  delivered  an  opinion  on  the  same  testimony,  not  con* 
tradictory  to  that  which  had  been  given  by  all  the  judges  to* 
gether,  but  showing  the  sense  in  which  he  understood  terms 
that  might  be  differently  expounded,  it  may  fairly  be  said  to  be 
in  some  measure  explanatory  of  the  opinion  itself. 

To  the  judge  before  whom  the  charge  against  the  prisoner  at 
the  bar  was  first  brought  the  same  testimony  was  offered  with 
that  which  had  been  exhibited  before  the  supreme  court,  and  he 
was  required  to  give  an  opinion  in  almost  the  same  case.  Upon 
this  occasion  he  said,  ^'  War  can  only  be  levied  by  the  employ- 
ment of  actual  force.  Troops  must  be  embodied,  men  must 
be  assembled,  in  order  to  levy  war."  Again,  be  observed,  ^^  The 
£ict  to  be  proved  in  this  case  is  an  act  of  public  notoriety.  It 
must  exist  in  the  view  of  the  world,  or  it  cannot  exist  at  all. 
The  assembling  of  forces  to  levy  war  is  a  visible  transaction, 
and  numbers  must  witness  it. 

It  is  not  easy  to  doubt  what  kind  of  assemblage  was  in  the 
mind  of  the  judge  who  used  these  expressions,  and  it  is  to  be 
recollected  that  he  had  just  returned  from  the  supreme  court, 
and  was  speaking  on  the  very  facts  on  which  the  opinion  of  that 
court  was  delivered, 
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The  same  judge,  in  his  charge  to  the  grand  jury  who  found 
this  bill,  observed,  "  To  constitute  the  fact  of  levying  war,  it 
is  not  necessary  that  hostilities  shall  have  actually  commenced 
by  engaging  the  military  force  of  the  United  States,  or  that 
measures  of  violence  against  the  government  shall  have  been 
carried  into  execution.  But  levying  war  is  a  fact  in  the  con- 
stitution of  which  force  is  an  indispensable  ingredient.  Any 
combination  to  subvert  by  force  the  government  of  the  United 
States,  violently  to  dismember  the  union,  to  compel  a  change 
in  the  administration,  to  coerce  the  repeal  or  adoption  of  a 
general  law,  is  a  conspiracy  to  levy  war  ;  and  if  the  conspiracy 
be  carried  into  effect  by  the  actual  employment  of  force,  by  the 
embodying  and  assembling  of  men  for  the  purpose  of  executing 
the  treasonable  design  which  was  previously  conceived,  it 
amounts  to  levying  of  war.  It  has  been  held  that  arms  are  not 
essential  to  levying  war,  provided  the  force  assembled  be  suffi- 
cient to  attain,  or  perhaps  to  justify  attempting,  the  object  with- 
out them."  This  paragraph  is  immediately  followed  by  a  refer- 
ence to  the  opinion  of  the  supreme  court. 

It  requires  no  commentary  upon  these  words  to  show,  that,  in 
the  opinion  of  the  judge  who  uttered  them,  an  assemblage  of 
men  which  should  constitute  the  fact  of  levying  war  must  be  an 
assemblage  in  force,  and  that  he  so  understood  the  opinion  of 
the  supreme  court.  If  in  that  opinion  there  may  be  found  in 
some  passages  a  want  of  precision,  and  indefiniteness  of  ex- 
pression, which  has  occasioned  it  to  be  differently  understood 
by  different  persons,  that  may  well  be  accounted  for,  when  it  is 
recollected  that  in  the  particular  case  there  was  no  assemblage 
whatever.  In  expounding  that  opinion  the  whole  should  be 
taken  together,  and  in  reference  to  the  particular  case  in  which 
it  was  deUvered.  It  is,  however,  not  improbable  that  the  mis- 
understanding has  arisen  from  this  circumstance.  The  court, 
unquestionably,  did  not  consider  arms  as  an  indispensable  requi- 
site to  levying  war ;  an  assemblage  adapted  to  the  object  might 
be  in  a  condition  to  effect  or  to  attempt  it  without  them.  Nor 
did  the  court  consider  the  actual  application  of  the  force  to  the 
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object,  at  all  times,  an  indispensable  requisite ;  for  an  assem- 
blage might  be  in  a  condition  to  apply  force,  might  be  in  a  state 
adapted  to  real  war,  without  having  made  the  actual  application 
of  that  force.  From  these  positions,  which  are  to  be  found  in 
the  opinion,  it  may  have  inferred,  it  is  thought  too  hastily, 
that  the  nature  of  the  assemblage  was  unimportant,  and  that 
war  might  be  considered  as  actually  levied  by  any  meeting  of 
men,  if  a  criminal  intention  can  be  imputed  to  them  by  testi* 
mony  of  any  kind  whatever. 

It  has  been  tliought  proper  to  discuss  this  question  at  large, 
and  to  review  the  opinion  of  the  supreme  court,  although  this 
court  would  be  more  disposed  to  leave  the  question  of  fact, 
whether  an  overt  act  of  levying  war  was  committed  on  Blenner- 
hassett's  island,  to  the  jury,  under  this  explanation  of  the  law, 
and  to  instruct  them,  that,  unless  the  assemblage  on  Blenncrhas- 
sett's  island  was  an  assemblage  in  force,  was  a  military  assem- 
blage in  a  condition  to  make  war,  it  was  not  a  levying  of  war, 
and  that  they  could  not  construe  it  into  an  act  of  war,  than  to 
arrest  the  further  testimony  which  might  be  offered  to  connect 
the  prisoner  with  that  assemblage,  or  to  prove  the  intention  of 
those  who  assembled  together  at  that  place.  This  point,  how- 
ever, is  not  to  be  understood  as  decided.  It  will,  perhaps,  con- 
stitute an  essential  inquiry  in  another  case. 

Before  leaving  the  opinion  of  the  supreme  court  entirely,  on 
the  question  of  the  nature  of  the  assemblage  which  will  consti- 
tute an  act  of  levying  war,  this  court  cannot  forbear  to  ask. 
Why  is  an  assemblage  absolutely  required  ?  Is  it  not  to  judge 
in  some  measure  of  the  end  by  the  proportion  which  the  means 
bear  to  the  end  ?  Why  is  it  that  a  single  armed  individual, 
entering  a  boat  and  sailing  down  the  Ohio,  for  the  avowed  pur- 
pose of  attacking  New  Orleans,  could  not  be  said  to  levy  war  ? 
Is  it  not  that  he  is  apparently  not  in  a  condition  to  levy  war  ? 
If  this  be  so,  ought  not  the  assemblage  to  furnish  some  evidence 
of  its  intention  and  capacity  to  levy  war  before  it  can  amount 
to  levying  war?  And  ought  not  the  supreme  court,  when 
speaking  of  an  assemblage  for  the  purpose  of  effecting  a  treason- 
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able  object  by  force,  be  understood  to  indicate  an  assemblage 
exhibiting  the  appearance  of  force  ? 

The  definition  of  the  attorney  for  the  United  States  deserves 
notice  in  this  respect.  It  is,  "  When  there  is  an  assemblage  of 
men  convened  for  the  purpose  of  effecting  by  force  a  treasona- 
ble object,  which  force  is  meant  to  be  employed  before  the  as- 
semblage disperses,  this  is  treason." 

To  read  this  definition  without  adverting  to  the  argument,  we 
should  infer  that  the  assemblage  was  itself  to  effect  by  force 
the  treasonable  object,  not  to  join  itself  to  some  other  bodies  of 
men,  and  then  to  effect  the  object  by  their  combined  force. 
Under  this  construction  it  would  be  expected  the  appearance  of 
the  assemblage  would  bear  some  proportion  to  the  object,  and 
would  indicate  the  intention  ;  at  any  rate,  that  it  would  be  an 
assemblage  in  force.  This  construction  is  most  certainly  not 
that  which  was  intended,  but  it  serves  to  show  that  general 
phrases  must  always  be  understood  in  reference  to  the  subject- 
matter,  and  to  the  general  principles  of  law. 

On  that  division  of  the  subject  which  respects  the  merits  of 
the  case  connected  with  the  pleadings,  two  points  are  also 
made. 

1st.  That  this  indictment,  having  charged  the  prisoner  with 
levying  war  on  Blennerhassett's  island,  and  containing  no  other 
overt  act,  cannot  be  supported  by  proof  that  war  was  levied  at 
that  place  by  other  persons,  in  the  absence  of  the  prisoner,  even 
admitting  those  persons  to  be  connected  with  him  in  one  com- 
mon treasonable  conspiracy. 

2d.  That,  admitting  such  an  indictment  could  be  supported 
by  such  evidence^  the  previous  conviction  of  some  person  who 
committed  the  act  which  is  said  to  amount  to  levying  war  is 
indispensable  to  the  conviction  of  a  person  who  advised  or  pro- 
cured that  act. 

As  to  the  first  point,  the  indictment  contains  two  counts,  one 
of  which  charges  that  the  prisoner,  with  a  number  of  persons 
unknown,  levied  war  on  Blennerhassett's  island,  in  the  county 
of  Wood,  in  the  district  of  Virginia ;  and  the  other  adds  the 
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circumstance  of  their  proceeding  from  that  island  down  the 
river,  for  the  purpose  of  seizing  New  Orleans  by  force. 

In  point  of  fact,  the  prisoner  was  not  on  Blennerhassett's 
island,  nor  in  the  county  of  Wood,  nor  in  the  district  of  Vir- 
ginia. 

In  considering  this  point,  the  court  is  led  first  to  inquire 
whether  an  indictment  for  levying  war  ipust  specify  an  overt 
act,  or  would  be  sufficient  if  it  merely  charged  the  prisoner  in 
general  terms  with  having  levied  war,  omitting  the  expression 
of  place  or  circumstance. 

The  place  in  which  a  crime  was  committed  is  essential  to  an 
indictment,  were  it  only  to  show  the  jurisdiction  of  the  court. 
It  is  also  essential  for  the  purpose  of  enabling  the  prisoner  to 
make  his  defence.  That  at  common  law  an  indictment  would 
have  been  defective,  which  did  not  mention  the  place  in  which 
the  crime  was  committed,  can  scarcely  be  doubted.  For  this, 
it  is  sufficient  to  refer  to  Hawkins,  b.  2,  c.  25,  s.  84,  and  c.  23, 
8.  91.  This  necessity  is  rendered  the  stronger  by  the  consti- 
tutional provision  that  the  offender  *'  shall  be  tried  in  the  state 
and  district  wherein  the  crime  shall  have  been  committed,"  and 
by  the  act  of  congress  which  requires  that  twelve  petty  jurors, 
at  least,  shall  be  summoned  from  the  county  where  the  offence 
was  committed. 

A  description  of  the  particular-  manner  in  which  the  war  was 
levied  seems  also  essential,  to  enable  the  accused  to  make  his 
defence.  The  law  does  not  expect  a  man  to  be  prepared  to 
defend  every  act  of  his  life  which  may  be  suddenly  and  without 
notice  alleged  against  him.  In  common  justice,  the  particular 
fact  with  which  he  is  charged  ought  to  be  stated,  and  stated 
in  such  a  manner  as  to  afford  a  reasonable  certainty  of  the  na- 
ture of  the  accusation,  and  the  circumstances  which  will  be 
adduced  against  him.  The  general  doctrine  on  the  subject  of 
indictments  is  full  to  this  point.  Foster,  (p.  149,)  speaking  of 
the  treason  of  compassing  the  king's  death,  says,  ^^  From  what 
has  been  said  it  foUoweth  that  in  every  indictment  for  this  spe- 
cies of  treason,  and,  indeed,  for  levying  war  and  adhering  to  the 
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king's  enemies,  an  overt  act  must  be  alleged  and  proved.  For 
the  overt  act  is  the  chaise  to  which  the  prisoner  must  apply  his 
defence." 

In  page  220  Foster  repeats  this  declaration.  It  is  also  laid 
down  in  Hawkins,  b.  8,  c.  17,  s.  29;  I  Hale,  121  ;  1  East,  116, 
and  by  the  other  authorities  cited,  especially  Vaughan's  case. 
In  corroboration  of  this  opinion,  it  may  be  observed,  that  treason 
can  only  be  established  by  the  proof  of  overt  acts,  and  that,  by 
the  common  law,  as  well  as  by  the  statute  of  7th  of  William  III., 
those  overt  acts  only  which  are  charged  in  the  indictment  can 
be  given  in  evidence,  unless,  perhaps,  as  corroborative  testimony 
after  the  overt  acts  are  proved.  That  clause  in  the  constitution, 
too,  which  says  that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  ^'  to  be  informed  of  the  nature  and  cause 
of  the  accusation,"  is  considered  as  having  a  direct  bearing  on 
this  point.  It  secures  to  him  such  information  as  will  enable 
him  to  prepare  for  his  defence. 

It  seems,  then^  to  be  perfectly  clear  that  it  would  not  be 
sufficient  for  an  indictment  to  allege  generally  that  the  accused 
had  levied  war  against  the  United  States.  The  charge  must 
be  more  particularly  specified,  by  laying  what  is  termed  an  overt 
act  of  levying  war.  The  law  relative  to  an  appeal,  as  cited 
from  Stamford,  is  strongly  corroborative  of  this  opinion. 

If  it  be  necessary  to  specify  the  charge  in  the  indictment,  it 
would  seem  to  follow,  irresistibly,  that  the  charge  must  be 
proved  as  laid. 

All  the  authorities  which  require  an  overt  act  require  also 
that  this  overt  act  should  be  proved.  The  decision  in  Vaughan's 
case  is  particularly  in  point.  Might  it  be  otherwise,  the  charge 
of  an  overt  act  would  be  a  mischief  instead  of  an  advantage  to 
the  accused.  It  would  lead  him  from  the  true  cause  and  nature 
of  the  accusation,  instead  of  informing  him  respecting  it. 

But  it  is  contended  on  the  part  of  the  prosecution,  that,  al- 
though the  accused  had  never  been  with  the  party  which  assem- 
bled at  Blennerhassett's  island,  and  was  at  the  time  at  a  great 
distance,  and  in  a  different  state,  he  was  yet  legally  present, 
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and  therefore  may  properly  be  chained  in  the  indictment  as 
being  present  in  fact 

It  is  therefore  necessary  to  inquire  whether  in  this  case  the 
doctrine  of  constructive  presence  can  apply. 

It  is  conceived  by  the  court  to  be  possible  that  a  person  may 
be  concerned  in  a  treasonable  conspiracy,  and  yet  be  legally,  as 
well  as  actually,  absent,  while  some  one  act  of  the  treason  is 
perpetrated. V  If  a  rebellion  should  be  so  extensive  as  to  spread 
through  every  state  in  the  union,  it  will  scarcely  be  contended 
that  every  individual  concerned  in  it  is  legally  present  at  every 
overt  act  committed  in  the  course  of  that  rebellion.  It  would 
be  a  very  violent  presumption  indeed,  too  violent  to  be  made 
without  clear  authority,  to  presume  that  even  the  chief  of  the 
rebel  army  was  legally  present  at  every  such  overt  act.  If  the 
main  rebel  army,  with  the  chief  at  its  head,  should  be  prose- 
cuting war  at  one  extremity  of  our  territory,  say  in  New  Hamp- 
shire ;  if  this  chief  should  be  there  captured  and  sent  to  the 
other  extremity  for  the  purpose  of  trial  ;  if  his  indictment,  in- 
stead of  alleging  an  overt  act,  which  was  true  in  point  of  fact, 
should  allege  that  he  had  assembled  some  small  party,  which  in 
truth  he  had  not  seen,  and  had  levied  war  by  engaging  in  a 
skirmish  in  Georgia,  at  a  time  when  in  reality  he  was  fighting 
a  battle  in  New  Hampshire ;  if  such  evidence  would  support 
such  an  indictment,  by  the  fiction  that  he  was  legally  present, 
though  really  absent,  all  would  ask.  To  what  purpose  are  those 
provisions  in  the  constitution  which  direct  the  place  of  trial,  and 
ordain  that  the  accused  shall  be  informed  of  the  nature  and 
cause  of  the  accusation  ? 

But  that  a  man  may  be  legally  absent  who  has  counselled  or 
procured  a  treasonable  act  is  proved  by  all  those  books  which 
treat  upon  the  subject,  and  which  concur  in  declaring  that  such 
a  person  is  a  principal  traitor,  not  because  he  was  legally  pres- 
ent, but  because  in  treason  all  are  principals.  Yet  the  indict* 
ment  upon  general  principles  would  charge  him  according  to 
the  truth  of  the  case.  Lord  Coke  says,  "  If  many  conspire  to 
levy  war,  and  some  of  them  do  levy  the  same  according  to  the 
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conspiracy,  this  is  high  treason  in  all."  Why  ?  Because  all  were 
legally  present  when  the  war  was  levied  ?  No.  "  For  in  trea- 
son," continues  Lord  Coke,  ^-all  be  principals,  and  war  is 
levied."  In  this  case  the  indictment,  reasoning  from  analogy, 
would  not  charge  that  the  absent  conspirators  were  present,  but 
would  state  the  truth  of  the  case.  If  the  conspirator  had  done 
nothing  which  amounted  to  levying  of  war,  and  if  by  our  con- 
stitution the  doctrine  that  an  accessory  becomes  a  principal  be 
not  adopted,  in  consequence  of  which  the  conspirator  could  not 
be  condemned  under  an  indictment  stating  the  truth  of  the  case, 
it  would  be  going  very  far  to  say  that  this  defect,  if  it  be  termed 
one,  may  be  cured  by  an  indictment  stating  the  case  untruly. 

This  doctrine  of  Lord  Coke  has  been  adopted  by  all  subse- 
quent writers  ;  and  it  is  generally  laid  down  in  the  English 
books  that  whatever  will  make  a  man  an  accessory  in  felony 
will  make  him  a  principal  in  treason ;  but  it  is  nowhere  sug- 
gested that  he  is  by  construction  to  be  considered  as  present 
when  in  point  of  fact  he  was  absent. 

Foster  has  been  particularly  quoted,  and  certainly  he  is  pre- 
cisely in  point.  "  It  is  well  known,"  says  Foster,  "  that  in  the 
language  of  the  law  there  are  no  accessories  in  high  treason ; 
all  are  principals.  Every  instance  of  incitement,  aid,  or  pro- 
tection, which  in  the  case  of  felony  will  render  a  man  an  acces- 
sory before  or  after  the  fact,  in  the  case  of  high  treason,  whether 
it  be  treason  at  common  law  or  by  statute,  will  make  him  a 
principal  in  treason."  The  cases  of  incitement  and  aid  are 
cases  put  as  examples  of  a  man's  becoming  a  principal  in  trea- 
son, not  because  he  was  legally  present  but  by  force  of  that 
maxim  in  the  common  law,  that  whatever  will  render  a  man  an 
accessory  at  common  law  will  render  him  a  principal  in  treason. 
In  other  passages  the  words  "  command  "  or  "  procure  "  are 
used  to  indicate  the  same  state  of  things,  that  is,  a  treasonable 
assemblage  produced  by  a  man  who  is  not  himself  in  that  as- 
semblage. 

In  point  of  law,  then,  the  man,  who  incites,  aids,  or  procures  a 
treasonable  act,  is  not,  merely  in  consequence  of  that  incitement, 
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aid,  or  procurement,  legally  present  when  that  act  is   com- 
mitted. 

If  it  does  not  result  from  the  nature  of  the  crime  that  all  who 
are  concerned  in  it  are  legally  present  at  every  overt  act,  then 
each  case  depends  upon  its  own  circumstances ;  and  to  judge 
how  far  the  circumstances  of  any  case  can  make  him  legally 
present  who  is  in  fact  absent,  the  doctrine  of  constructive  pres- 
ence must  be  examined. 

Hale  (in  his  Ist  vol.  p.  615)  says,  '*  Regularly  no  man  can 
be  a  principal  in  felony  unless  he  be  present."  In  the  same 
page  he  says,  '^  An  accessory  before  is  he,  that,  being  absent  at 
the  time  of  the  felony  committed,  doth  yet  procure,  counsel,  or 
command  another  to  commit  a  felony."  The  books  are  full  of 
passages  which  state  this  to  be  the  law.  Foster,  in  showing 
what  acts  of  concurrence  will  make  a  man  a  principal,  says, 
"  He  must  be  present  at  the  perpetration,  otherwise  he  can  be 
no  more  than  an  accessory  before  the  fact." 

These  strong  distinctions  would  be  idle,  at  any  rate  they 
would  be  inapplicable  to  treason,  if  they  were  to  be  entirely  lost 
in  the  doctrine  of  constructive  presence. 

Foster  adds,  (page  349,)  "  When  the  law  requireth  the  pres- 
ence of  the  accomplice  at  the  perpetration  of  the  fact  in  order 
to  render  him  a  principal,  it  doth  not  require  a  strict,  actual, 
immediate  presence,  such  a  presence  as  would  make  him  an 
eye  or  ear  witness  of  what  passeth."  The  terms  used  by  Fos- 
ter are  such  as  would  be  employed  by  a  man  intending  to  show 
the  necessity  that  the  absent  person  should  be  near  at  hand, 
although,  from  the  nature  of  the  thing,  no  precise  distance  could 
be  marked  out.  An  inspection  of  the  cases  from  which  Foster 
drew  this  general  principle  will  serve  to  illustrate  it.  (See  Hale, 
p.  439.)  In  all  these  cases  put  by  Hale,  the  whole  party  set 
oat  together  to  commit  the  very  fact  charged  in  the  indictment, 
or  to  commit  some  other  unlawful  act,  in  which  they  are  all  to 
be  personally  concerned  at  the  same  time  and  place,  and  are,  at 
the  very  time  when  the  criminal  fact  is  committed,  near  enough 
to  give  actual  personal  aid  and  assistance  to  the  man  who  per- 
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pctratcd  it.  Hale,  (in  page  449,)  giving  the  reason  for  the  decis- 
ion in  the  case  of  the  Lord  Dacres,  says,  **  They  all  came  with  an 
intent  to  steal  the  deer,  and  consequently  the  law  supposes  that  . 
they  came  all  with  the  intent  to  oppose  all  that  should  hinder 
them  in  that  design."  The  original  case  says  this  was  their 
resolution.  This  opposition  would  be  a  personal  opposition. 
This  case,  even  as  stated  by  Hale,  would  clearly  not  compre- 
hend any  man  who  entered  into  the  combination,  but  who,  in- 
stead of  going  to  the  park  where  the  murder  was  committed, 
should  not  set  out  with  the  others,  should  go  to  a  different  park, 
or  should  even  lose  his  way.     (See  Hale,  534.) 

In  both  the  cases  here  stated  the  persons  actually  set  out 
together,  and  were  near  enough  to  assist  in  the  commission  of 
the  fact.     That  in  the  case  of  Pudsy  the  felony  was,  as  stated 
by  Hale,  a  different  felony  from  that  originally  intended,  is  un- 
important in  regard  to  the  particular  principle  now  under  con- 
sideration, so  far  as  respected  distance ;  as  respected  capacity 
to  assist  in  case  of  resistance,  it  is  the  same  as  if  the  robbery 
had  been  that  which  was  originally  designed.     The  case  in  the 
original  report  shows  that  the  felony  committed  was  in  fact  in 
pursuance  of  tliat  originally  designed.     Foster  (p.  350)  plainly 
supposes  the  same  particular  design,  not  a  general  design  com- 
posed of  many  particular,  distinct  facts.     He  supposes  them  to 
be  cooperating  with  respect  to  that  particular  design.   This  may 
be  illustrated  by  a  case  which  is  perhaps  common.     Suppose  a 
band  of  robbers  confederated  for  the  general  purpose  of  robbing. 
They  set  out  together,  or  in  parties,  to  rob  a  particular  individ- 
ual, and  each  performs  the  [^art  assigned  to  him.     Some  ride  up 
to  the  individual  and  demand  his  purse,  others  watch  out  of 
sight  to  intercept  those  who  might  be  coming  to  assist  the  man 
on  whom  the  robbery  is  to  be  committed.   If  murder  or  robbery 
actually  take  place,  all  are  principals,  and  all,  in  construction  of 
law,  are  present.     But  suppose  they  set  out  at  the  same  time, 
or  at  different  times,  by  different  roads,  to  attack  and  rob  differ- 
ent individuals  or  different  companies ;  to  commit  distinct  acts 
of  robbery.    It  has  never  been  contended  that  those  who  com- 
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mitted  one  act  of  robbery,  or  who  failed  altogellier,  were  con- 
structively present  at  tlie  act  of  those  wlio  were  associated  with 
them  in  the  common  object  of  robbery,  who  were  to  share  the 
plunder,  but  who  did  not  assist  at  the  particular  fact.  They  do, 
indeed,  belong  to  the  general  party,  but  they  are  not  of  the  par- 
ticular party  which  committed  this  fact.  Foster  concludes  this 
subject  by  observing,  that,  '^  in  order  to  render  a  person  an  ac- 
complice and  a  principal  in  felony,  he  must  be  aiding  and  abet- 
ting at  the  fact,  or  ready  to  afford  assistance  if  necessary."  That 
is,  at  the  particular  fact  which  is  charged,  he  must  be  ready  to 
render  assistance  to  those  who  are  committing  that  particular 
fact ;  he  must,  as  is  stated  by  Hawkins,  be  ready  to  give  imme- 
diate and  direct  assistance. 

All  the  cases  to  be  found  in  the  books  go  to  the  same  point. 
Let  them  be  applied  to  that  under  consideration. 

The  whole  treason  laid  in  this  indictment  is  the  levying  of 
war  in  Blennerhassett's  island,  and  the  whole  question  to  which 
the  inquiry  of  the  court  is  now  directed  is,  whether  the  prisoner 
was  legally  present  at  that  fact. 

I  say  this  is  the  whole  question,  because  the  prisoner  can  only 
be  convicted  on  the  overt  act  laid  in  the  indictment.  With  re- 
spect to  this  prosecution,  it  is  as  if  no  other  overt  act  existed. 
If  other  overt  acts  can  be  inquired  into,  it  is  for  the  sole  pur- 
pose of  proving  the  particular  fact  charged  ;  it  is  as  evidence 
of  the  crime  consisting  of  this  particular  fact,  not  as  establish- 
ing the  geneml  crime  by  a  distinct  fact. 

The  counsel  for  the  prosecution  have  charged  those  engaged 
in  tlie  defence  with  considering  the  overt  act  as  the  treason, 
whereas  it  ought  to  be  considered  solely  as  the  evidence  of  the 
treason ;  but  the  counsel  for  the  prosecution  seem  themselves 
not  to  have  sufficiently  adverted  to  this  clear  principle,  that,^ 
though  the  overt  act  may  not  be  itself  the  treason,  it  is  the 
sole  act  of  that  treason  which  can  produce  conviction.  It  is 
the  sole  point  in  issue  between  the  parties.  And  the  only  divis- 
ion of  that  point,  if  the  expression  be  allowed,  which  the  court 
is  now  examining,  is  the  constructive  presence  of  the  prisoner 
at  the  fact  charged. 
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To  return,  then,  to  the  application  of  the  cases. 

Had  the  prisoner  set  out  with  the  party  from  Beaver  for  Blen- 
nerhassett's  island,  or,  perhaps,  had  he  set  out  for  that  place, 
though  not  from  Beaver,  and  had  arrived  in  the  island,  he  would 
have  been  present  at  the  fact ;  had  he  not  arrived  in  the  island, 
but  had  taken  a  position  near  enough  to  cooperate  with  those 
on  the  island,  to  assist  them  in  any  act  of  hostility,  or  to  aid 
them  if  attacked,  the  question  whether  he  was  constructively 
present  would  be  a  question  compounded  of  law  and  fact, 
which  would  be  decided  by  the  jury,  with  the  aid  of  the  court, 
so  far  as  respected  the  law.  In  this  case  the  accused  would 
have  been  of  the  particular  party  assembled  on  the  island,  and 
would  have  been  associated  with  them  in  the  particular  act  of 
levying  war  said  to  have  been  committed  on  the  island. 

But  if  he  was  not  with  the  party  at  any  time  before  they 
reached  the  island ;  if  he  did  not  join  them  there,  or  intend  to 
join  them  there ;  if  his  personal  cooperation  in  the  general  plan 
was  to  be  afforded  elsewhere,  at  a  great  distance,  in  a  different 
state ;  if  the  overt  acts  of  treason  to  be  performed  by  him  were 
to  be  distinct  overt  acts  ;  •then  he  was  not  of  the  particular  party 
assembled  at  Blennerhassett's  island,  and  was  not  constructively 
present,  aiding  and  assisting  in  the  particular  act  which  was 
there  committed. 

The  testimony  on  this  point,  so  far  as  it  has  been  delivered, 
is  not  equivocal.  There  is  not  only  no  evidence  that  the  ac- 
cused was  of  the  particular  party  which  assembled  on  Blenner- 
hassett's  island,  but  the  whole  evidence  shows  he  was  not  of 
that  party. 

In  felony,  then,  admitting  the  crime  to  have  been  completed 
on  the  island,  and  to  have  been  advised,  procured,  or  com- 
manded by  the  accused,  he  would  have  been  incontestably  an 
accessory,  and  not  a  principal. 

But  in  treason,  it  is  said,  the  law  is  otherwise,  because  the 
theatre  of  action  is  more  extensive. 

This  reasoning  applies  in  England  as  strongly  as  in  the  United 
States.     While  in  1715  and  1745  the  family  of  Stuart  sought  to 
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regain  the  crown  they  had  forfeited,  the  struggle  was  for  the 
whole  kingdom  ;  yet  no  man  was  ever  considered  as  legally 
present  at  one  place,  when  actually  at  another ;  or  as  aiding  in 
one  transaction,  while  actually  employed  in  another. 

With  the  perfect  knowledge  that  the  whole  nation  may  be 
the  theatre  of  action,  the  English  books  unite  in  declaring  that 
be  who  counsels,  procures,  or  aids  treason  is  guilty  accesso- 
rially,  and  solely  in  virtue  of  the  common-law  principle  that  what 
will  make  a  man  an  accessory  in  felony  makes  him  a  principal  in 
treason.  So  far  from  considering  a  man  as  constructively  pres- 
ent at  every  overt  act  of  the  general  treason  in  which  he  may 
have  been  concerned,  the  whole  doctrine  of  the  books  limits  the 
proof  against  him  to  those  particular  overt  acts  of  levying  war 
with  which  he  is  charged. 

What  would  be  the  effect  of  a  different  doctrine  ?  Clearly 
that  which  has  been  stated.  If  a  person  levying  war  in  Ken- 
tucky may  be  said  to  be  constructively  present  and  assembled 
with  a  party  carrying  on  war  in  Virginia,  at  a  great  distance 
from  him,  then  he  is  present  at  every  overt  act  performed  any- 
where ;  he  may  be  tried  in  any  state  on  the  continent  where 
any  overt  act  has  been  committed  ;  he  may  be  proved  to  be 
guilty  of  an  overt  act  laid  in  the  indictment  in  which  he  had  no 
personal  participation,  by  proving  that  he  advised  it,  or  that  he 
committed  other  acts. 

This  ia  perhaps  too  extravagant  to  be  in  terms  maintained. 
Certainly  it  cannot  be  supported  by  the  doctrines  of  the  English 
law. 

The  opinion  of  Judge  Paterson  in  Mitchell's  case  has  been 
cited  on  this  point.     (2  Dall.  348.) 

The  indictment  is  not  specially  stated  ;  but  from  the  case  as 
reported,  it  must  have  been  either  general,  for  levying  war  in 
the  county  of  Alleghany,  and  the  overt  act  laid  must  have  been 
the  assemblage  of  men  and  levying  of  war  in  that  county ;  or 
it  must  have  given  a  particular  detail  of  the  treasonable  transac- 
tions in  that  county.  The  first  supposition  is  the  most  probable ; 
bat  let  the  indictment  be  in  the  one  form  or  the  other,  and  the 
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result  is  the  same.     The  facts  of  the  case  are,  that  a  large  body 
of  men,  of  whom  Mitchell  was  one,  assembled  at  Braddock^s 
field,  in  the  county  of  Alleghany,  for  the  purpose  of  committing 
acts  of  violence  at  Pittsburgh  ;  that  there  was  also  an  assem- 
blage at  a  different  time  at  Couches  fort,  at  which  the  prisoner 
also  attended.     The  general  and  avowed  object  of  that  meeting 
was  to  concert  measures  for  resisting  the  execution  of  a  public 
law.     At  Couches  fort  the  resolution  was  taken  to  attack  the 
house  of  the  inspector,  and  the  body  there  assembled  marched 
to  that  house  and  attacked  it.    It  was  proved,  by  the  competent 
number  of  witnesses,  that  he  was  at  Couches  fort  armed  ;  that 
he  ofTered  to  reconnoitre  the  house   to  be  attacked ;  that  he 
marched  with  the  insurgents  towards  the  house;  that  he  was 
with  them  after  the  action,  attending  the  body  of  one  of  his 
comrades  who  was  killed  in  it ;    one  witness  swore  positively 
that  he  was  present  at  the  burning  of  the  house,  and  a  second 
witness  said  that  <'  it  ran  in   his  head  that  he  had  seen  him 
there."     That  a  doubt  should  exist  in  such  a  case  as  this  is 
strong  evidence  of  the   necessity  that  the  overt  act  should  be 
unequivocally  proved  by  two  witnesses. 

But  what  was  the  opinion  of  the  judge  in  this  case?  Couches 
fort  and  Neville's  house  being  in  the  same  county;  the  assem- 
blage having  been  at  Couches  fort,  and  the  resolution  to  attack 
the  house  having  been   there  taken ;  the  body  having,  for  the 
avowed  purpose,  moved,  in  execution  of  that  resolution,  towards 
the  house  to  be  attacked  ;  he  inclined   to  think  that  the  act  of 
marching  was  in  itself  levying  war.     If  it  was,  then  the  overt 
act  laid  in  the  indictment  was  consummated  by  the  assemblage 
at  Couches  and  the  marching  from  thence,  and  Mitchell  was 
proved  to  be  guilty  by  more  than  two  positive  witnesses.     But 
without  deciding  this  to  be  the  law,  he  proceeded  to  consider 
the  meeting  at  Couches,  the  immediate  marching  to  Neville's 
house,  and  the  attack  and  burning  of  the  house,  as  one  transac- 
tion.    Mitchell  was  proved  by  more  than  two  positive  witnesses 
to  have  been  in  that  transaction,  to  have  taken  an  active  part  in 
it,  and  the  judge  declared  it  to  be  unnecessary  that  all  should 
have  seen  him  at  the  same  time  and  place. 
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Bat  suppose  not  a  single  witness  had  proved  Mitchell  to  have 
been  at  Coaches,  or  on  the  march,  or  at  Neville's.  Suppose  he 
had  been  at  the  time  notoriously  absent  in  a  different  state. 
Can  it  be  believed  by  any  person,  who  observes  the  caution 
with  which  Judge  Paterson  required  the  constitutional  proof  of 
two  witnesses  to  the  same  overt  act,  that  he  would  have  said 
Mitchell  was  constructively  present,  and  might,  on  that  straining 
of  a  legal  fiction,  be  found  guilty  of  treason  7  Had  he  deliv- 
ered such  an  opinion,  what  would  have  been  the  language  of 
this  country  respecting  it  ?  Had  he  given  this  opinion,  it  would 
have  required  all  the  correctness  of  his  life  to  strike  his  name 
from  that  bloody  list  in  which  the  name  of  Jefferies  is  enrolled. 

But  to  estimate  the  opinion  in  Mitchell's  case,  let  its  drcum- 
stances  be  transferred  to  Burr's  case.  Suppose  the  body  of  men 
assembled  in  Blennerhassett's  island  had  previously  met  at  some 
other  place  in  the  same  county,  and  that  Burr  had  been  proved 
to  be  with  them  by  four  witnesses  ;  that  the  resolution  to  march 
to  Blennerhassett's  island  for  a  treasonable  purpose  had  been 
there  taken  ;  that  he  had  been  seen  on  the  march  with  them  ; 
that  one  witness  had  seen  him  on  the  island;  that  another 
thought  he  had  seen  him  there ;  that  he  had  been  seen  with  the 
party  directly  after  leaving  the  island ;  that  this  indictment  had 
charged  the  levying  of  war  in  Wood  county  generally  ;  the 
cases  would  then  have  been  perfectly  parallel,  and  the  decisions 
would  have  been  the  same. 

In  conformity  with  principle  and  with  authority,  then,  the 
prisoner  at  the  bar  was  neither  legally  nor  actually  present  at 
Blennerhassett's  island ;  and  the  court  is  strongly  inclined  to 
the  opinion,  that,  without  proving  an  actual  or  legal  presence  by 
two  witnesses,  the  overt  act  laid  in  this  indictment  cannot  be 
{H-oved. 

But  this  opinion  is  controverted  on  two  grounds. 

The  first  is,  that  the  indictment  does  not  charge  the  prisoner 
to  have  been  present. 

The  second,  that,  although  he  was  absent,  yet,  if  he  caused 
the  assemblage,  he  may  be  indicted  as  being  present,  and  con- 
Ticted  on  evidence  that  he  caused  the  treasonable  act. 
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The  first  position  is  to  be  decided  by  the  indictment  itself. 
The  court  understands  the  allegation  diflerently  from  the  attor- 
ney for  the  United  States.  The  court  understands  it  to  be 
directly  charged  that  the  prisoner  did  assemble  with  the  multi- 
tude, and  did  march  with  them.  Nothing  will  more  clearly  test 
this  construction  than  putting  the  case  into  a  shape  which  it 
may  posisibly  take.  Suppose  the  law  to  be  that  the  indictment 
would  be  defective  unless  it  alleged  the  presence  of  the  person 
indicted  at  the  act  of  treason.  If  upon  a  special  verdict  facts 
should  be  found  which  amounted  to  a  levying  of  war  by 
the  accused,  and  his  counsel  should  insist  that  he  could  not  be 
condemned,  because  the  indictment  was  defective  in  not  charg- 
ing that  he  was  himself  one  of  the  assemblage  which  consti- 
tuted the  treason,  or  because  it  alleged  the  procurement  defec- 
tively, would  the  attorney  admit  this  construction  of  his  indict- 
ment to  be  correct  ?  I  am  persuaded  that  he  would  not,  and  that 
he  ought  not  to  mal^e  such  a  concession.  If,  after  a  verdict,  the 
indictment  ought  to  be  construed  to  allege  that  the  prisoner  was 
one  of  the  assemblage  at  Blennerhassett's  island,  it  ought  to  be 
so  construed  now.  But  this  is  unimportant ;  for  if  the  indictment 
alleges  that  the  prisoner  procured  the  assemblage,  that  procure- 
ment becomes  part  of  the  overt  act,  and  must  be  proved,  as  will 
be  shown  hereafter. 

The  second  position  is  founded  on  1  Hale,  214,  288,  and 
1  East,  127. 

While  I  declare  that  this  doctrine  contradicts  every  idea  I  had 
ever  entertained  on  the  subject  of  indictments,  since  it  admits 
that  one  case  may  be  stated,  and  a  very  different  case  may  be 
pi-oved,  I  will  acknowledge  that  it  is  countenanced  by  the  author- 
ities adduced  in  its  support.  To  counsel  or  advise  a  treasonable 
assemblage,  and  to  be  one  of  that  assemblage,  are  certainly  dis- 
tinct acts,  and  therefore  ought  not  to  be  charged  as  the  same 
act.  The  great  objection  to  this  mode  of  proceeding  is,  that 
the  proof  essentially  varies  from  the  charge,  in  the  character  and 
essence  of  the  offence,  and  in  the  testimony  by  which  the  ac- 
cused is  to  defend  himself.     These  dicta  of  Lord  Hale,  there- 
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fore,  taken  in  the  extent  in  which  they  are  understood  by  the 
counsel  for  the  United  States,  seem  to  be  repugnant  to  the 
declarations  we  find  everywhere,  that  an  overt  act  must  be  laid, 
and  must  be  proved.  No  case  is  cited  by  Ilule  in  support 
of  them,  and  I  am  strongly  inclined  to  the  opinion,  that,  had 
the  public  received  his  corrected,  instead  of  his  original  manu- 
script, they  would,  if  not  expunged,  have  been  restrained  in 
their  application  to  cases  of  a  particular  description.  Laid  down 
generally,  and  applied  to  all  cases  of  treason,  they  are  repugnant 
to  the  principles  for  which  Hale  contends,  for  which  all  the 
elementary  writers  contend,  and  from  which  courts  have  in  no 
case,  either  directly  reported,  or  referred  to  in  the  books,  ever 
departed.  These  principles  are,  that  the  indictment  must  give 
notice  of  the  offence,  that  the  accused  is  only  bound  to  answer 
the  particular  charge  wliich  the  indictment  contains,  and  that 
the  overt  act  laid  is  that  particular  charge.  Under  such  circum- 
stances, it  is  only  doing  justice  to  Hale  to  examine  his  dicta, 
and  if  they  will  admit  of  being  understood  in  a  limited  sense, 
not  repugnant  to  his  own  doctrines,  nor  to  the  general  princi- 
ples of  law,  to  understand  them  in  that  sense. 

"  If  many  conspire  to  counterfeit,  or  counsel,  or  abet  it,  and 
one  of  them  doth  the  fact  upon  that  counselling  or  conspiracy, 
it  is  treason  in  all,  and  they  may  be  all  indicted  for  counterfeit- 
ing generally  within  the  statute,  for  in  such  case,  in  treason,  all 
are  principals." 

This  is  laid  down  as  applicable  singly  to  the  treason  of  coun- 
terfeiting the  coin,  and  is  not  applied  by  Hale  to  other  treasons. 
Had  he  designed  to  apply  the  principle  universally,  he  would 
have  stated  it  as  a  general  proposition  ;  he  would  have  laid  it 
down  in  treating  on  other  branches  of  the  statute  as  well  as  in 
the  chapter  respecting  the  coin  ;  he  would  have  laid  it  down 
when  treating  on  indictments  generally.  But  he  has  done 
neither.  Every  sentiment  bearing  in  any  manner  on  this  point, 
which  is  to  be  found  in  Lord  Hale,  while  on  the  doctrine  of 
levying  war,  or  on  the  general  doctrine  of  indictments,  mili- 
tates against  the  opinion  that  he  considered  the  proposition 
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as  more  extensive  than  he  has  declared  it  to  he.  No  court 
could  be  justified  in  extending  the  dictum  of  a  judge  be- 
yond its  terms,  to  cases,  in  which  he  has  expressly  treated,  to 
which  he  has  not  himself  applied  it,  and  on  which  he,  as  well 
as  others,  has  delivered  opinions  which  that  dictum  would  over- 
rule. This  would  be  the  less  justifiable,  if  there  should  be  a 
clear  legal  distinction,  indicated  by  the  very  terms  in  which  the 
judge  has  expressed  himself,  between  the  particular  case  to 
which  alone  he  has  applied  the  dictum,  and  other  cases  to  which 
the  court  is  required  to  extend  it. 

There  is  this  clear  legal  distinction.     "  They  may,"  says  Judge 
Hale,  "be  indicted  for  counterfeiting  generally."     But  if  many 
conspire  to  levy  war,  and  some  actually  levy  it,  they  may  not  be 
indicted  for  levying  war  generally.     The  books  concur  in  declar- 
ing that  they  cannot  be  so  indicted.     A  special  overt  act  of 
levying  war  must  be  laid.     This  distinction  between  counterfeit- 
ing the  coins,  and  that  class  of  treasons  among  which  levying 
war  is  placed,  is  taken  in  the  statute  of  Edward  III.     That 
statute  requires  an  overt  tict  of  levying  war  to  be  laid  in  the  in- 
dictment, and  does  not  require  an  overt  act  of  counterfeiting  the 
coin  to  be  laid.     If  in  a  particular  case,  where  a  general  indict- 
ment is  sufficient,  it  be  stated  that  the  crime  may  be  charged 
generally  according  to  the  legal  effect  of  the  act,  it  does  not 
follow  that  in  other  cases,  where  a  general  indictment  would  be 
insufHcicnt,  where  an  overt  act  must  be  laid,  that  this  overt  act 
need  not  be  laid  according  to  the  real  fact.     Hale,  then,  is  to  be 
reconciled  with  himself,  and  with  the  general  principles  of  law, 
only  by  permitting  the  limits  which  he  has  himself  given  to  his 
own  dictum  to  remain  where  he  has  placed  them. 

In  page  238  Hale  is  speaking  generally  of  the  receiver  of  a 
traitor,  and  is  stating  in  what  such  receiver  partakes  of  an  ac^ 
cessory.  1st.  "  His  indictment  must  be  special  of  the  receipt 
and  not  generally  that  he  did  the  thing,  which  may  be  otherwise 
in  case  of  one  that  is  procurer,  counsellor,  or  consenter." 

The  words  "  may  be  otherwise  "  do  not  clearly  convey  thi 
idea  that  it  is  universally  otherwise.     In  all  cases  of  a  rec^eivc 
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the  indictment  most  be  special  on  the  receipt,  and  not  geneml. 
The  words^  it "  may  be  otherwise  in  case  of  a  procurer,"  &c., 
signify  that  it  may  be  otherwise  in  all  treasons,  or  that  it  may 
be  otherwise  in  some  treasons.     If  it  may  be  otherwise  in  some 
treasons  without  contradicting  the  doctrines  of  Hale  himself,  as 
well  as  of  other  writers,  but  cannot  be  otherwise  in  all  treasons 
without  such  contradiction,  the  fair  construction  is  that  Hale 
used  these  words  in  their  restricted  sense  ;  that  he  used  them  in 
reference  to  treasons  in  which  a  general  indictment  would  lie, 
not  to  treasons  where  a  general  indictment  would  not  lie,  but 
an  overt  act  of  the  treason  must  be  charged.     The  two  passages 
of  Hale  thus  construed  may,  perhaps,  be  law,  and  may  leave 
him  consistent  with  himself.     It  appears  to  the  court  to  be  the 
fair  way  of  construing  them. 

These  observations  relative  to  the  passages  quoted  from  Hale 
apply  to  that  quoted  from  East,  wIk>  obviously  copies  from  Hale, 
and  relies  upon  his  authority. 

Upon  this  point.  Keeling,  26,  and  1  Hale,  626,  have  also 
been  relied  upon.     It  is  stitted  in  both,  that,  if  a  man  be  indicted 
as  a  principal  and  acquitted,  he  cannot  afterwards  be  indicted 
as  accessory  before  the  fact.     Whence  it  is  inferred,  not  without 
reason,  that  evidence  of  accessorial  guilt  may  be  received  on 
such  an  indictment.     Yet  no  case  is  found  in  which  the  question 
has  been  made  and  decided.     The  objection  has  never  been 
taken  at  a  trial  and  overraled,  nor  do  the  bboks  say  it  would  be 
oferroled.     Were  such  a  case  produced,  its  appKcation  would 
be  questionable.    Keelifng  says,  an  accessory  before  the  fact  k 
quodam  modo,  in  some  manner,  guilty  of  the  fact.     The  law 
may  not  require  that  the  manner  should  be  stated,  for  in  felony 
it  does  not  require  that  an  overt  act  should  be  laid.     The  in- 
dictment, therefore,  may  be  general.     But  an  overt  act  of  levy- 
ing war  must  be  kiid.    These  cases,  then,  prove,  in  their  utmost 
extent,  no  more  than  the  cases  previously  cited  from  Hale  and 
EasL     This  distinction  between  indictments  which  may  state 
the  fact  generally,  and  those  which  must  lay  it  specially,  bear 
some  analogy  to  a  general  and  a  special  action  on  the  case.    In  a 
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general  action,  the  declaration  may  lay  the  assumpsit  according 
to  the  l^al  effect  of  the  transaction,  but  in  a  special  action  on 
the  case  the  declaration  must  state  the  material  circumstances 
truly,  and  they  must  be  proved  as  stated.  This  distinction  also 
derives  some  aid  from  a  passage  in  Hale,  625,  immediately 
preceding  that  which  has  been  cited  at  the  bar.  He  says,  "  If 
A.  be  indicted  as  principal,  and  B.  as  accessory  before  or  after, 
and  both  be  acqnitted,  yet  B.  may  be  indicted  as  principal,  and 
the  former  acquittal  as  accessory  is  no  bar." 

The  crimes,  then,  are  not  the  same,  and  may  not  indifferently 
be  tried  under  the  same  indictment  But  why  is  it  that  an  ac- 
quittal as  principal  may  be  pleaded  in  bar  to  an  indictment  as 
accessory,  while  an  acquittal  as  accessory  may  not  be  pleaded  in 
bar  to  an  indictment  as  principal  ?  If  it  be  answered  that  the 
accessorial  crime  may  be  given  in  evidence  on  an  indictment  as 
principal,  but  that  the  principal  crime  may  not  be  given  in 
evidence  on  an  indictment  as  accessory,  the  question  recurs,  On 
what  legal  ground  does  this  distinction  stand  ?  I  can  imagine 
only  this.  An  accessory  being  quodam  modo  a  principal,  in 
indictments,  where  the  law  does  not  require  the  manner  to  be 
stated,  which  need  not  be  special,  evidence  of  accessorial  guilt, 
if  the  punishment  be  the  same,  may  possibly  be  received ;  but 
every  indictment  as  an  accessory  must  be  special.  The  very 
allegation  that  he  is  an  accessory  must  be  a  special  allegation, 
and  must  show  how  he  became  an  accessory.  The  chaiges  of 
this  special  indictment,  therefore,  must  be  proved  as  laid,  and 
no  evidence  which  proves  the  crime  in  a  form  substantially  dif- 
ferent can  be  received.  If  this  be  the  legal  reason  for  the  dis- 
tinction, it  supports  the  exposition  of  these  dicta  which  has  been 
given.     If  it  be  not  the  legal  reason,  I  can  conceive  no  other. 

But  suppose  the  law  to  be  as  is  contended  by  the  counsel  for 
the  United  States.  Suppose  an  indictment,  charging  an  indi- 
vidual with  personally  assembling  among  others,  and  thus  levy- 
ing war,  may  be  satisfied  with  the  proof  that  he  caused  the  as- 
semblage.    What  effect  will  this  law  have  upon  this  case  ? 

The  guilt  of  the  accused,  if  there  be  any  guilt,  does  not  con- 
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sist  in  the  asseinblage,  for  he  was  not  a  member  of  it.  The 
simple  fact  of  assemblage  no  more  affects  one  absent  man  than 
another.  His  guilt,  then,  consists  in  procuring  the  assemblage, 
and  upon  this  fact  depends  its  criminality.  The  proof  relative 
to  the  character  of  an  assemblage  must  be  the  same  whether  a 
man  be  present  or  absent  In  the  general,  to  charge  any  indi- 
vidual with  the  guilt  of  an  assemblage,  the  fact  of  his  presence 
must  be  proved.  It  constitutes  an  essential  part  of  the  overt 
act.  If,  then,  the  procurement  be  substituted  in  the  place  of 
presence,  does  it  not  also  constitute  an  essential  part  of  the 
overt  act  ?  Must  it  not  also  be  proved  ?  Must  it  not  be  proved 
in  the  same  manner  that  presence  must  be  proved  ?  If  in  one 
case  the  presence  of  the  individual  makes  the  guilt  of  the  as- 
semblage his-guilt,  and  in  the  other  case  the  procurement  by  the 
individual  makes  the  guilt  of  the  assemblage  his  guilt,  then  pres- 
ence and  procurement  are  equally  component  parts  of  the  overt 
act,  and  equally  require  two  witnesses. 

Collateral  points  may,  say  the  books,  be  proved  according  to 
the  course  of  the  common  law  ;  but  is  thb  a  collateral  point  ? 
Is  the  &ct,  without  which  the  accused  docs  not  participate  in 
the  guilt  of  the  assemblage,  if  it  was  guilty,  a  collateral  point  ? 
This  cannot  be.  The  presence  of  the  party,  where  presence  is 
necessary,  being  a  part  of  the  overt  act,  must  be  positively 
proved  by  two  witnesses.  No  presumptive  evidence,  no  iactff 
from  which  presence  may  be  conjectured  or  inferred,  will  satisfy 
the  constitution  and  the  law.  If  procurement  take  the  place  of 
presence,  and  become  part  of  the  overt  act,  then  no  pre- 
sumptive evidence,  no  facts  from  which  the  procurement  may 
be  conjectured  or  inferred,  can  satisfy  the  constitution  and  the 
hw.  The  mind  is  not  to  be  led  to  the  conclusion  that  the  indi- 
vidual was  present,  by  a  train  of  conjectures  or  inferences,  or  of 
reasoning ;  the  fact  must  be  proved  by  two  witnesses.  Neither 
where  procurement  supplies  the  want  of  presence  is  the  mind 
to  be  conducted  to  the  conclusion  that  the  accused  procured  the 
assembly,  by  a  train  of  conjectures  or  inferences,  or  of  reason- 
ing ;  the  fact  itself  must  be  proved  by  two  witnesses,  and  must 
have  been  committed  within  the  district. 
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It  18  said  that  the  adyisiiig  or  procurement  of  treason  is  a 
secret  transaction  which  can  scarcely  ever  be  proved  in  the 
manner  required  by  this  opinion.  The  answer  which  will  readily 
suggest  itself  is,  that  the  difficulty  of  proving  a  fact  will  not 
justify  conviction  without  proof.  Certainly  it  will  not  justify 
conviction  without  a  direct  and  positive  witness  in  a  case  where 
the  constitution  requires  two.  The  more  correct  inference  from 
this  circumstance  would  seem  to  be  that  the  advising  of  the 
fact  is  not  within  the  constitutional  definition  of  the  crime.  To 
advise  or  procure  a  treason  is  in  the  nature  of  conspiring  or 
plotting  treason,  which  is  not  treason  in  itself. 

If,  then,  the  doctrines  of  Keeling,  Hale,  and  East  are  to  be 
understood  in  the  sense  in  which  they  are  pressed  by  the  counsel 
for  the  prosecution,  and  are  applicable  in  the  United  States,  the 
fact  that  the  accused  procured  the  assemblage  on  Blennerhas- 
sett's  island  must  be  proved,  not  circumstantially,  but  positively 
by  two  witnesses,  to  charge  him  with  that  assemblage.  But 
there  are  still  other  most  important  considerations,  which  must 
be  well  weighed  before  this  doctrine  can  be  applied  to  the 
United  States. 

The  eighth  amendment  to  the  constitution  has  been  pressed 
with  great  force,  and  it  is  impossible  not  to  feel  its  application  to 
this  point  The  accused  cannot  be  truly  said  to  be  "  informed 
of  the  nature  and  cause  of  the  accusation,"  unless  the  indict- 
ment shall  give  him  that  notice  which  may  reasonably  suggest 
to  him  the  point  on  which  the  accusation  turns,  so  that  he  may 
know  the  course  to  be  pursued  in  his  defence. 

It  is  also  well  worthy  of  considemtion  that  this  doctrine,  so 
far  as  it  respects  treason,  is  entirely  supported  by  the  operation 
of  the  common  law,  which  is  said  to  convert  the  accessory  be- 
fore the  fact  into  the  principal,  and  to  make  the  act  of  the  prin- 
cipal his  act.  The  accessory  before  the  fact  is  not  said  to  have 
levied  war.  He  is  not  said  to  be  guilty  under  the  statute.  But 
the  common  law  attaches  to  him  the  guilt  of  that  fact  which  he 
has  advised  or  procured,  and,  as  contended,  makes  it  his  act. 
This  is  the  operation  of  the  common  law,  not  the  operation  of 
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the  Statute.  It  is  an  operation,  then,  which  can  only  be  per- 
formed where  the  common  kw  exists  to  perform  it  It  is  the 
creature  of  the  common  law,  and  the  creature  presupposes  its 
creator.  To  decide,  then,  that  this  doctrine  is  applicable  to  the 
United  States  would  seem  to  imply  the  decision  that  the  United 
States,  as  a  nation,  have  a  common  law  which  creates  and  de- 
fines the  punishment  of  crimes  accessorial  in  their  nature.  It 
would  imply  the  further  decision  that  these  aocessorial  crimes 
are  not  in  the  case  of  treason  excluded  by  the  definition  of 
tieason  ^ven  in  the  constitution.  I  will  not  pretend  that  I 
have  not  individually  an  opinion  on  these  points,  but  it  is  one 
which  I  should  give  only  in  a  case  absolutely  requiring  it,  unless 
I  could  confer  respecting  it  witli  the  judges  of  the  supreme 
court. 

I  have  said  that  this  doctrine  cannot  apply  to  the  United 
States  without  implying  those  decisions  respecting  the  common 
law  which  I  have  stated,  because,  should  it  be  true,  as  is  con- 
tended, that  the  constitutional  definition  of  treason  compre- 
hends him  who  advises  or  procures  an  assemblage  that  levies 
war,  it  would  not  follow  that  such  adviser  or  procurer  might  be 
chaiged  as  having  been  present  at  the  assemblage.  If  the  ad- 
viser or  procurer  is  within  the  definition  of  levying  war,  and, 
indqiendent  of  the  agency  of  the  common  law,  does  actually 
levy  war,  then  the  advisement  or  procurement  is  an  overt  act  of 
levying  war.  If  it  be  the  overt  act  on  which  he  is  to  be  convicted, 
then  it  must  be  charged  in  the  indictment,  for  he  can  only  be 
convicted  on  proof  of  the  overt  acts  which  are  charged. 

To  render  this  distinction  more  intelligible,  let  it  be  recol- 
lected, that,  although  it  should  be  conceded,  that,  since  the  statute 
of  William  and  Mary,  he  who  advises  or  procures  a  treason  may 
in  England  be  charged  as  having  committed  that  treason, — by 
virtQe  of  the  common-law  operation,  which  is  said,  so  far  as  re- 
spects the  indictment,  to  unite  the  accessorial  to  the  principal 
ofience,and  permit  them  to  be  charged  as  one,  —  yet  it  can  never 
be  conceded  that  he  who  commits  one  overt  act  under  the  statute 
of  Edward  oin  be  charged  and  convicted  on  proof  of  another 
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overt  act.  If,  then,  procurement  be  an  overt  act  of  treason  under 
the  constitution,  no  man  can  be  convicted  for  the  procurement 
under  an  indictment  charging  him  with  actually  assembling, 
whatever  may  be  the  doctrine  of  the  conmion  law  in  the  case  of 
an  accessorial  offender. 

It  may  not  be  improper'  in  this  place  again  to  advert  to  the 
opinion  of  the  supreme  court,  and  to  show  that  it  contains 
nothing  contrary  to  the  xloctrine  now  laid  down.  That  opinion 
is  that  an  individual  may  be  guilty  of  treason  "  who  has  not 
appeared  in  arms  against  his  country  ;  that,  if  war  be  actually 
levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  object,  all  those  who 
perform  any  part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors." 

This  opinion  does  not  touch  the  case  of  a  person  who  advises 
or  procures  an  assemblage,  and  does  nothing  further.  The  ad- 
vising certainly,  and  perhaps  the  procuring,  is  more  in  the  nature 
of  a  conspiracy  to  levy  war  than  of  the  actual  levying  of  war. 
According  to  the  opinion,  it  is  not  enough  to  be  leagued  in  the 
conspiracy,  and  that  war  be  levied,  but  it  is  also  necessary  to 
perform  a  part ;  that  part  is  the  act  of  levying  war.  This  part, 
it  is  true,  may  be  minute  ;  it  may  not  be  the  actual  appearance 
in  arms,  and  it  may  be  remote  from  the  scene  of  action,  that  is, 
from  the  place  where  the  army  is  assembled  ;  but  it  must  be  a 
part,  and  that  part  must  be  performed  by  a  person  who  is  leagued 
in  the  conspiracy.  This  part,  however  minute  or  remote,  con- 
stitutes the  overt  act  on  which  alone  the  person  who  performs  it 
can  be  convicted. 

The  opinion  does  not  declare  that  the  person  who  has  per- 
formed this  remote  and  minute  part  may  be  indicted  for  a  part 
which  was  in  truth  performed  by  others,  and  convicted  on 
their  overt  acts.  It  amounts  to  this,  and  nothing  more,  that 
when  war  is  actually  levied,  not  only  those  who  bear  arms,  but 
those  also  who  are  leagued  in  the  conspiracy,  and  who  perform 
the  various  distinct  parts  which  are  necessary  for  the  prosecution 
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of  war,  do,  in  the  sense  of  the  constitution,  levy  war.  It  may 
possibly  be  the  opinion  of  the  supreme  court  that  those  who 
procure  a  treason,  and  do  nothing  further,  are  guilty  under 
the  constitution  ;  I  only  say  that  opinion  has  not  yet  been  given ; 
still  less  has  it  been  indicated  that  he  who  advises  shall  be  in- 
dicted as  having  performed  the  fact. 

It  is,  then,  the  opinion  of  the  court  that  this  indictment  can 
be  supported  only  by  testimony  which  proves  the  accused  to 
have  been  actually  or  constructively  present  when  the  assem- 
blage took  place  on  Blennerhassett's  island,  or  by  the  admission 
of  the  doctrine  that  he  who  procures  an  act  may  be  indipted  as 
having  performed  that  act. 

It  is  further  the  opinion  of  the  court  that  there  is  no  testimony 
whatever  which  tends  to  prove  that  the  accused  was  actually  or 
constructively  present  when  that  assemblage  did  take  place. 
Indeed,  the  contrary  is  most  apparent.  With  respect  to  ad- 
mitting proof  of  procurement  to  establish  a  charge  of  actual 
presence,  the  court  is  of  opinion,  that,  if  this  be  admissible  in 
England  on  an  indictment  for  levying  war,  which  is  far  from 
being  conceded,  it  is  admissible  only  by  virtue  of  the  operation 
of  the  common  law  upon  the  statute,  and  therefore  is  not  ad- 
missible in  this  country  unless  by  virtue  of  a  similar  operation  ; 
a  point  far  from  being  established,  but  on  which,  for  the  present, 
no  opinion  is  given.  If,  however,  this  point  be  established,  still 
the  procurement  must  be  proved  in  the  same  manner,  and  by 
the  same  kind  of  testimony,  which  would  be  required  to  prove 
actual  presence. 

The  second  point  in  this  division  of  the  subject  is  the  neces- 
sity of  adducing  the  record  of  the  previous  conviction  of  some 
one  person  who  committed  the  fact  alleged  to  be  treasonable. 

This  point  presupposes  the  treason  of  the  accused,  if  any  has 
been  committed,  to  be  accessorial  in  its  nature.  Its  being  of 
this  description,  according  to  the  British  authorities,  depends  on 
the  presence  or  absence  of  the  accused  at  the  time  the  fact  was 
committed.  The  doctrine  on  this  subject  is  well  understood, 
has  been  most  copiously  explained,  and  need  not  be  repeated. 
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If  from  reason  we  pass  to  authority,  we  find  it  laid  down  by 
Hale,  Foster,  and  Eaait,  in  the  most  explicit  terms,  that  the  con- 
viction of  some  one  who  has  committed  the  treason  must  pre- 
cede the  trial  of  him  who  has  advised  or  procured  it  This 
position  is  also  maintained  by  Leach,  in  his  notes  on  Hawkins, 
and  is  not,  so  far  as  the  court  has  discovered,  anywhere  contra- 
dicted. 

These  authorities  have  been  read  and  commented  on  at  such 
length  that  it  cannot  be  necessary  for  the  court  to  bring  them 
again  into  view.  It  is  the  less  necessary,  because  it  is  not  un- 
derstood that  the  law  is  controverted  by  the  counsel  for  the 
United  States. 

It  is,  however,  to  be  contended  that  the  prisoner  has  waived 
his  right  to  demand  the  conviction  of  some  one  person  who 
was  present  at  the  fact,  by  pleading  to  his  indictment 

Had  this  indictment  even  charged  the  prisoner  according  to 
the  truth  of  the  case,  the  court  would  feel  some  difficulty  in 
deciding  that  he  had  by  implication  waived  his  right  to  demand 
a  species  of  testimony  essential  to  his  conviction.  The  court  is 
not  prepared  to  say  that  the  act  which  is  to  operate  against  his 
rights  did  not  require  that  it  should  be  performed  with  a  full 
knowledge  of  its  operation.  It  would  seem  consonant  to  the 
usual  course  of  proceeding  in  other  respects,  in  criminal  cases, 
that  the  prisoner  should  be  informed  that  he  had  a  right  to 
refuse  to  be  tried  until  some  person  who  committed  the  act 
should  be  convicted,  and  that  he  ought  not  to  be  considered  as 
waiving  the  right  to  demand  the  record  of  conviction,  unless, 
with  the  full  knowledge  of  that  right,  he  consented  to  be  tried. 
The  court,  however,  does  not  decide  what  the  law  would  be  in 
such  a  c€ise.  It  is  unnecessary  to  decide  it,  because  pleading 
to  an  indictment,  in  which  a  man  is  charged  as  having  commit- 
ted an  act,  cannot  be  construed  to  waive  a  right  which  he 
would  have  possessed,  had  he  been  charged  with  having  advised 
the  act.  No  person  indicted  as  a  principal  can  be  expected  to 
say,  I  am  not  a  principal,  I  am  an  accessory ;  I  did  not  commit, 
I  only  advised  the  act. 
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The  authority  of  the  English  cases  on  this  subject  depends  in 
a  great  measure  on  the  adoption  of  the  common-law  doctrine 
of  accessorial  treasons.  If  that  doctrine  be  excluded,  this 
branch  of  it  may  not  be  directly  applicable  to  treasons  commit- 
ted within  the  United  States.  If  the  crime  of  advising  or  pro- 
curing a  levying  of  war  be  within  the  constitutional  definition 
of  treason,  then  he  who  advises  or  procures  it  must  be  indicted 
CD  the  very  fact ;  and  the  question,  whether  the  treasonableness 
of  the  act  may  be  decided  in  the  first  instance  in  the  trial  of 
him  who  procured  it,  or  must  be  decided  in  the  trial  of  one  who 
oonunitted  it,  will  depend  upon  the  reason,  as  it  respects  the  law 
of  evidence,  which  produced  the  British  decisions  with  regard 
to  the  trial  of  principal  and  accessory,  rather  than  on  the  posi- 
tive authority  of  those  decisions. 

This  question  is  not  essential  in  the  present  case,  because, 
if  the  crime  be  within  the  constitutional  definition,  it  is  an  overt 
act  of  levying  war,  and,  to  produce  a  conviction,  ought  to  have 
been  charged  in  the  indictment. 

The  law  of  the  case  being  thus  far  settled,  what  ought  to  be 
the  decision  of  the  court  on  the  present  motion  ?  Ought  the 
court  to  sit  and  hear  testimony  which  cannot  affect  the  prisoner, 
or  ought  the  court  to  arrest  that  testimony  ?  On  this  question 
much  has  been  said ;  much  that  may,  perhaps,  be  ascribed  to  a 
midoonception  of  the  point  really  under  consideration.  The 
motion  has  been  treated  as  a  motion  confessedly  made  to  stop 
relevant  testimony ;  and  in  the  course  of  the  argument  it  has 
been  repeatedly  stated  by  those  who  oppose  the  motion,  that 
irrelevant  testimony  may  and  ought  to  be  stopped.  That  this 
statement  is  perfectly  correct  is  one  of  those  fundamental 
principles  in  judicial  proceedings  which  is  acknowledged  by  all, 
and  is  founded  in  the  absolute  necessity  of  the  thing.  No  per- 
son will  contend  that  in  a  civil  or  criminal  case  either  party  is 
at  liberty  to  introduce  what  testimony  he  pleases,  legal  or  illegal, 
and  to  consume  the  whole  term  in  details  of  facts  unconnected 
with  the  particular  case. '  Some  tribunal,  then,  must  decide  on 
the  admissibility  of  testimony.   The  parties  cannot  constitute  this 
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tribmnl,  for  tber  do  not  agree.  The  jvrr  cuimiI  ooostitate 
it,  for  tbe  qoestioo  w,  whether  tbejr  diall  bear  the  leilmoDT  or 
not.  Who,  then,  bat  the  ooort  can  coostitute  it  ?  It  ii  of  ne- 
ceMtT  the  peculiar  prorince  of  the  court  to  judge  of  tbe 
admiifibilitj  of  testimonj.  If  the  coort  admit  improper  or  reject 
proper  testiiDonj,  it  is  an  error  of  judgmeot :  hot  it  ii  an  error 
committed  in  the  direct  exercise  of  their  jodictal  fanctioos. 

Tbe  present  indictment  charees  the  prisoner  with  leryiog 
war  against  the  United  States,  and  alleges  an  overt  act  of  levy- 
ing war.  That  overt  act  must  be  proved,  according  to  tbe  nain- 
dates  of  the  constitution  and  of  the  act  of  congress,  bj  two 
witnesses.  It  is  not  proved  by  a  single  witness.  The  presence 
of  tbe  accused  has  been  staled  to  be  an  essential  compooent 
part  of  the  overt  act  in  this  indictment,  unless  the  commoiHlaw 
principle  respecting  accessories  should  rend^*  it  unnecessary ; 
and  there  is  not  onlj  no  witness  who  has  proved  his  actual  or 
legal  presence,  but  the  fact  of  his  absence  is  not  controverted. 
The  counsel  for  tbe  prosecution  offer  to  give  in  evidence  subse- 
quent transactions,  at  a  different  phce,  and  in  a  different  state, 
in  order  to  prove  —  what  ?  The  overt  act  laid  in  the  indictmeot  ? 
That  the  prisoner  was  one  of  those  who  assembled  at  Blenner* 
hassett's  island  ?  No,  that  is  not  alleged.  It  is  well  known 
that  such  testimony  ib  not  competent  to  establish  such  a  finct 
Tbe  constitution  and  law  require  that  tbe  fact  should  be  estab- 
lished by  two  witnesses,  not  by  the  establishment  of  other  facts 
from  which  the  jury  might  reason  to  this  fact.  The  testimony, 
then,  is  not  relevant.  If  it  can  be  introduced,  it  is  only  in  tbe 
character  of  corroborative  or  confirmatory  testimony,  after  the 
overt  act  has  been  proved  by  two  witnesses  in  such  manner 
that  the  question  of  fact  ought  to  be  left  with  the  jury.  The 
conclusion,  that  in  this  state  of  things  no  testimony  can  be  ad- 
missible, is  so  inevitable  that  the  counsel  for  tbe  United  States 
could  not  resist  it.  I  do  not  understand  them  to  deny,  that,  if 
the  overt  act  be  not  proved  by  two  witnesses  so  as  to  be  sab- 
mitted  to  tbe  jury,  all  other  testimony  must  be  irrelevant, 
because  no  other  testimony  can  prove  the  act.     Now  an  assem- 
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blage  on  Blennerbampett't  iiland  is  proved  by  the  requisite  number 
of  witnesses,  and  the  court  might  submit  it  to  the  jury,  whether 
tiiat  assemblage  amounted  to  a  levying  of  war ;  but  the  presence 
of  the  accused  at  that  assemblage  being  nowhere  alleged, 
except  in  the  indictment,  the  overt  act  is  not  proved  by  a  single 
witness,  and,  of  consequence,  all  other  testimony  must  be  irrel- 
evant. 

The  only  difference  between  this  motion  as  made,  and  the 
motion  in  the  form  which  the  counsel  for  the  United  States 
would  admit  to  be  regular,  is  this.  It  is  now  general,  for  the 
rejection  of  all  testimony.  It  might  be  particular  with  respect 
to  each  witness  as  adduced.  But  can  this  be  wished,  or  can  it 
be  deemed  necessary  ?  If  enough  is  proved  to  show  that  the 
indictment  cannot  be  supported,  and  that  no  testimony,  unless  it 
be  of  that  description  which  the  attorney  for  the  United  States 
declares  himself  not  to  possess,  can  be  relevant,  why  should  a 
question  be  taken  on  each  witness  ? 

The  opinion  of  this  court  on  the  order  of  testimony  has  fre- 
quently been  adverted  to  as  deciding  this  question  against  the 
motion. 

If  a  contradiction  between  the  two  opinions  does  exist,  the 
court  cannot  perceive  it.  It  was  said  that  levying  war  is  an  act 
compounded  of  law  and  fact,  of  which  the  jury,  aided  by  the 
court,  must  judge.     To  that  declaration  the  court  still  adheres. 

It  was  said,  that,  if  the  overt  act  was  not  proved  by  two  wit- 
nesses, no  testimony  in  its  nature  corroborative  or  confirmatory 
was  admissible,  or  could  be  relevant. 

From  that  declaration  there  is  certainly  no  departure.  It  has 
been  asked,  in  allusion  to  the  present  case,  if  a  general  com- 
manding an  army  should  detach  troops  for  a  distant  service, 
would  the  men  composing  that  detachment  be  traitors,  and 
would  the  commander  in  chief  escape  punishment? 

Let  the  opinion  which  has  been  given  answer  this  question. 

Appearing  at  the  head  of  an  array  would,  according  to  this 
opinion,  be  an  overt  act  of  levying  war ;  detaching  a  military 
corps  ftoBk  it  for:Bi]lilasy  purposes  might  also  be  an  owert  act  of 
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tribunal,  for  tbey  do  not  agree.  The  jury  cannot  constitute 
it,  for  the  question  is,  whether  they  shall  hear  the  testimony  or 
not.  Who,  then,  but  the  court  can  constitute  it?  It  is  of  ne- 
cessity the  peculiar  province  of  the  court  to  judge  of  the 
admissibility  of  testimony.  If  the  court  admit  improper  or  reject 
proper  testimony,  it  is  an  error  of  judgment ;  but  it  is  an  error 
committed  in  the  direct  exercise  of  their  judicial  functions. 

The  present  indictment  charges  the  prisoner  with  levying 
war  against  the  United  States,  and  alleges  an  overt  act  of  levy- 
ing war.  That  overt  act  must  be  proved,  according  to  the  man- 
dates of  the  constitution  and  of  the  act  of  congress,  by  two 
witnesses.  It  is  not  proved  by  a  single  witness.  The  presence 
of  the  accused  has  been  stated  to  be  an  essential  component 
part  of  the  overt  act  in  this  indictment,  unless  the  common-law 
principle  respecting  accessories  should  render  it  unnecessary  ; 
and  there  is  not  only  no  witness  who  has  proved  his  actual  or 
legal  presence,  but  the  fact  of  his  absence  is  not  controverted. 
The  counsel  for  the  prosecution  <^er  to  give  in  evidence  subse- 
(jpient  transactions,  at  a  different  place,  and  in  a  different  state, 
in  order  to  prove  —  what  ?  The  overt  act  laid  in  the  indictment  ? 
That  the  prisoner  was  one  of  those  who  assembled  at  Blenner- 
hassett's  island  ?  No,*  that  is  not  alfeged.  It  is  well  known 
that  such  testimony  is  not  competent  to  establish  such  a  fact. 
The  constitution  and  law  require  that  the  fact  should  be  estab- 
lished by  two  witnesses,  not  by  the  establishment  of  other  facts 
from  which  the  jury  might  reason  to  this  fact.  The  testimony, 
then,  is  not  relevant.  If  it  can  be  introduced,  it  is  only  in  the 
character  of  corroborative  or  confirmatory  testimony,  after  the 
overt  act  has  been  proved  by  two  witnesses  in  such  manner 
that  the  question  of  fact  ought  to  be  left  with  the  jury.  The 
conclusion,  that  in  this  state  of  things  no  testimony  can  be  ad- 
missible, is  so  inevitable  that  the  counsel  for  the  United  States 
could  not  resist  it.  I  do  not  understand  them  to  deny,  that,  if 
the  overt  act  be  not  proved  by  two  witnesses  so  as  to  be  sub- 
mitted to  the  jury,  all  other  testimony  must  be  irrelevant, 
because  no  other  testimony  can  prove  the  act.     Now  an  assem* 
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blage  on  BlennerbaiKtt't  faiand  is  proved  by  the  requisite  number 
of  witnesses,  and  the  court  might  submit  it  to  the  jury,  whether 
that  assemblage  amounted  to  a  levying  of  war ;  but  the  presence 
of  tfie  accused  at  that  assemblage  being  nowhere  alleged, 
except  in  the  indictment,  the  overt  act  is  not  proved  by  a  single 
witness,  and,  of  consequence,  all  other  testimony  must  be  irrel- 
e?ant 

The  only  difTerence  between  this  motion  as  made,  and  the 
motion  in  the  form  which  the  counsel  for  the  United  States 
woald  admit  to  be  regular,  is  this.  It  is  now  general,  for  the 
rejection  of  all  testimony.  It  might  be  particular  with  respect 
to  each  witness  as  adduced.  But  can  this  be  wished,  or  can  it 
be  deemed  necessary  ?  If  enough  is  proved  to  show  that  the 
indictment  cannot  be  supported,  and  that  no  testimony,  unless  it 
be  of  that  description  which  the  attorney  for  the  United  States 
declares  himself  not  to  possess,  can  be  relevant,  why  should  a 
qaestion  be  taken  on  each  witness  ? 

The  opinion  of  this  court  on  the  order  of  testimony  has  fre- 
quently been  adverted  to  as  deciding  this  question  against  the 
motion. 

If  a  contradiction  between  the  two  opinions  does  exist,  the 
court  cannot  perceive  it.  It  was  said  that  levying  war  is  an  act 
compounded  of  law  and  fact,  of  which  the  jury,  aided  by  the 
court,  must  judge.     To  that  declaration  the  court  still  adheres. 

It  was  said,  that,  if  the  overt  act  was  not  proved  by  two  wit- 
nesses, no  testimony  in  its  nature  corroborative  or  confirmatory 
was  admissible,  or  codd  be  relevant. 

From  that  declaration  there  is  certainly  no  departure.  It  ha» 
been  asked,  in  allusion  to  the  present  case,  if  a  general  com- 
numding  an  army  shoukl  detach  troops  for  a  distant  service, 
would  the  men  composing  that  detachment  be  traitors,  and 
would  the  commander  in  chief  escape  punishment  ? 

Let  the  opinion  which  has  been  given  answer  this  question. 

Appearing  at  the  bead  of  an  army  would,  according  to  this 
opinion,  be  an  overt  act  of  levying  war ;  detaching  a  military 
corps  frooi  it  forJuQilayy  purposes  might  also  be  an  overt  act  of 
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levying  war.  It  is  not  pretended  that  he  would  not  be  punish- 
able for  these  acts  ;  it  is  only  said  that  he  may  be  tried  and  con- 
victed on  his  own  acts  in  the  state  where  those  acts  were  com- 
mitted, not  on  the  acts  of  others  in  the  state  where  those  others 
acted. 

Much  has  been  said,  in  the  course  of  the  argument,  on  points 
on  which  the  court  feels  no  inclination  to  comment  particularly, 
but  which  may,  perhaps,  not  improperly  receive  some  notice. 

That  this  court  dares  not  usurp  power  is  most  true. 

That  this  court  dares  not  shrink  from  its  duty  is  not  less  true. 

No  man  is  desirous  of  placing  himself  in  a  disagreeable  situa- 
tion. No  man  is  desirous  of  becoming  the  peculiar  subject  of 
calumny.  No  man,  might  he  let  the  bitter  cup  pdss  from  him 
without  self-reproach,  would  drain  it  to  the  bottom.  But  if  he 
has  no  choice  in  the  case ;  if  there  is  no  alternative  presented 
to  him  but  a  dereliction  of  duty,  or  the  opprobrium  of  those  who 
are  denominated  the  world,  he  merits  the  contempt  as  well  as 
the  indignation  of  his  country,  who  can  hesitate  which  to  em- 
brace. 

That  gentlemen,  in  a  case  the  most  interesting,  in  the  zeal 
with  which  they  advocate  particular  opinions,  and  under  the 
conviction  in  some  measure  produced  by  that  zeal,  should  on 
each  side  press  their  arguments  too  far,  should  be  impatient  at 
any  deliberation  in  the  court,  and  should  suspect  or  fear  the 
operation  of  motives  to  which  alone  they  can  ascribe  that  delib- 
eration, is,  perhaps,  a  frailty  incident  to  human  nature  ;  but  if 
any  conduct  on  the  part  of  the  court  could  warrant  a  sentiment 
that  they  would  deviate  to  the  one  side  or  the  other  from  the 
line  prescribed  by  duty  and  by  law,  that  conduct  would  be 
viewed  by  the  judges  themselves  with  an  eye  of  extreme  sever^ 
ity,  and  would  long  be  recollected  with  deep  and  serious  regret 

The  arguments  on  both  sides  have  been  intently  and  dilib- 
erately  considered.  Those  which  could  not  be  noticed,  since 
to  notice  every  argument  and  authority  would  swell  this  opinion 
to  a  volume,  have  not  been  disregarded.  The  result  of  the 
whole  is  a  conviction,  as  complete  as  the  mind  of  the  court  is 
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capable  of  receiving  on  a  complex  subject^  that  the  motion 
most  prevail. 

No  testimony,  relative  to  tbe  conduct  or  declarations  of  the 
prisoner  elsewhere  and  subsequent  to  the  transaction  on  Blen- 
nerh^ssett's  island,  can  be  admitted ;  because  such  testimony, 
being  in  its  nature  merely  corroborative,  and  incompetent  to 
prove  the  overt  act  in  itself,  is  irrelevant,  until  there  be  proof  of 
the  overt  act  by  two  witnesses. 

This  opinion  does  not  comprehend  the  proof  by  two  witnes* 
863  tliat  the  meeting  on  Blennerhassett's  island  was  procured 
by  the  prisoner.  On  that  point  the  court,  for  the  present,  with- 
holds its  opinion,  for  reasons  which  have  been  already  assigned ; 
and  as  it  is  understood,  from  the  statements  made  on  the  part 
of  the  prosecution,  that  no  such  testimony  exists.  If  there  be 
such,  let  it  be  offered,  and  the  court  will  decide  upon  it. 

The  jury  have  now  heard  the  opinion  of  the  court  on  the 
law  of  the  case.  They  will  apply  that  law  to  the  facts,  and 
will  find  a  verdict  of  guilty  or  not  guilty,  as  their  own  conscien- 
ces may  direct. 
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THE  BANK  OF  THE  UNITED  STATES  v.  DEVEAUX 
AND  OTHERS. 

February  Term,  1809. 

[5  Cranch'8  Reports,  Gl  -  92] 

In  1805  the  state  of  Georgia  passed  a  law  taxing  the  Branch 
Bank  of  the  United  States  at  Savannah;  the  tax  was  not  paid^ 
and  the  state  officers  entered  the  bank  and  seized  two  thousand 
dollars.  The  bank  sued  Deveaux,  the  state  officer  who  author- 
ized the  entry,  and  also  the  one  who  made  the  entry,  in  trespass, 
before  the  United  States  circuit  court  for  the  district  of  Georgia  \ 
the  defendants  denied  the  jurisdiction  of  the  court,  and  the 
case  was  brought  before  the  supreme  bench.  The  two  questions 
which  were  made  in  the  case  are  presented  in  the  following 
opinion  as  delivered  by  the  chief  justice :  — 

Two  points  have  been  made  in  this  cause. 

1.  That  a  corporation,  composed  of  citizens  of  one  state,  may 
sue  a  citizen  of  another  state  in  the  federal  courts. 

2.  That  a  right  to  sue  in  those  courts  is  conferred  on  this 
bank  by  the  law  which  incorporates  it. 

The  last  point  will  be  first  considered. 

The  judicial  power  of  the  United  States,  as  defined  in  the 
constitution,  is  dependent,  1st.  On  the  nature  of  the  case; 
and,  2d.  On  the  character  of  the  parties. 

By  the  judicial  act,  the  jurisdiction  of  the  circuit  courts  is 
extended  to  cases  where  the  constitutional  right  to  plead  and 
be  impleaded  in  the  courts  of  the  union  depends  on  the  charac- 
ter of  the  parties ;  but  where  that  right  depends  on  the  nature 
of  the  case,  the  circuit  courts  derive  no  jurisdiction  from  that 
act,  except  in  the  single  case  of  a  controversy  between  citizens 
of  the  same  state,  claiming  lands  under  grants  from  different 
states. 
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Unless,  then,  jurisdiction  over  this  cause  has  been  given  to 
the  circuit  court  by  some  other  than  the  judicial  act,  the  bank 
of  the  United  States  had  not  a  right  to  sue  in  that  court,  upon 
the  principle  that  the  case  arises  under  a  law  of  the  United 
States. 

The  plaintiffs  contend  that  the  incorporating  act  confers  this 
jurisdiction. 

That  act  creates  the  corporation,  gives  it  a  capacity  to  make 
contracts  and  to  acquire  property,  and  enables  it  '^  to  sue  and 
be  sued,  plead  and  be  impleaded,  answer  and  be  answered,  de- 
fend and  be  defended,  in  courts  of  record,  or  any  other  place 
whatsoever." 

This  power,  if  not  incident  to  a  corporation,  is  conferred  by 
every  incorporating  act,  and  is  not  understood  to  enlarge  the 
jurisdiction  of  any  particular  court,  but  to  give  a  capacity  to 
the  corporation  to  appear,  as  a  corporation,  in  any  court  which 
would  by,  law  have  cognizance  of  the  cause,  if  brought  by  indi- 
viduals. If  jurisdiction  is  given  by  this  clause  to  the  federal 
courts,  it  is  equally  given  to  all  courts  having  original  jurisdic- 
tion, and  for  all  sums,  however  small  they  may  be. 

But  the  ninth  article  of  the  seventh  section  of  the  act  furnishes  a 
conclusive  argument  against  the  construction  for  which  the  plain- 
tiffs contend.  That  section  subjects  the  president  and  directors, 
in  their  individual  capacity,  to  the  suit  of  any  person  aggrieved 
by  their  putting  into  circulation  more  notes  than  are  permitted  by 
law,  and  expressly  authorizes  the  bringing  of  that  action  in  the 
federal  or  state  courts. 

This  evinces  the  opinion  of  congress  that  the  right  to  sue 
does  not  imply  a  right  to  sue  in  the  courts  of  the  union,  unless 
it  be  expressed.  This  idea  is  strengthened  also  by  the  law 
respecting  patent  rights.  That  law  expressly  recognizes  the 
right  of  the  patentee  to  sue  in  the  circuit  courts  of  the  United 
States. 

The  court,  then,  is  of  opinion  that  no  right  is  conferred  on    . 
the  bank, '  by  the  act  of  incorporation,  to  sue  in  th6  federal ' 
courts. 
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2.  The  Other  point  is  one  of  much  more  difficulty. 

The  jurisdiction  of  this  court  being  limited,  so  far  as  respects 
the  character  of  the  parties  in  this  particular  case,  "  to  contro- 
versies between  citizens  of  different  states/'  both  parties  must 
be  citizens  to  come  within  the  description. 

That  invisible,  intangible,  and  artificial  being,  that  mere  legal 
^/entity,  a  corporation  aggregate,  is  certainly  not  a  citizen ;  and 
consequently  cannot  sue  or  be  sued  in  the  courts  of  the  United 
States,  unless  the  rights  of  the  members,  in  this  respect,  can  be 
exercised  in  their  corporate  name.  If  the  corporation  be  con- 
sidered as  a  mere  faculty,  and  not  as  a  company  of  individuals 
who  in  transacting  their  joint  concerns  may  use  a  legal  name, 
they  must  be  excluded  from  the  courts  of  the  union. 

The  duties  of  this  court,  to  exercise  jurisdiction  where  it  is 
conferred,  and  not  to  usurp  it  where  it  is  not  conferred,  are  of 
equal  obligation.  The  constitution,  therefore,  and  the  law  are 
to  be  expounded,  without  a  leaning  the  one  way  or  the  other, 
according  to  those  general  principles  which  usually  govern  in 
the  construction  of  fundamental  or  other  laws. 

A  constitution,  from  its  nature,  deals  in  generals,  not  in  de- 
tails. Its  framers  cannot  perceive  minute  distinctions  which 
arise  in  the  progress  of  the  nation,  and  therefore  confine  it  to 
the  establishment  of  broad  and  general  principles. 

The  judicial  department  was  introduced  into  the  American 
constitution  under  impressions  and  with  views  which  are  too 
apparent  not  to  be  perceived  by  all.  However  true  the  fact  may 
be,  that  the  tribunals  of  the  states  will  administer  justice,  as  im- 
partially as  those  of  the  nation,  to  parties  of  every  description, 
it  is  not  less  true  that  the  constitution  itself  either  entertains 
apprehensions  on  this  subject,  or  views  with  such  indulgence 
the  possible  fears  and  apprehensions  of  suitors  that  it  has  estab- 
lished national  tribunals  for  the  decision  of  controversies  between 
aliens  and  a  citizen,  or  between  citizens  of  different  states. 
Aliens,  or  citizens  of  different  states,  are  not  less  susceptible  of 
these  apprehensions,  nor  can  they  be  supposed  to  be  less  the 
objects  of  constitutional  provision,  because  they  are  allowed  to 
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sue  by  a  corporate  name.  That  name,  indeed,  cannot  be  an 
alien  or  a  citizen  ;  but  the  persons  whom  it  represents  may  be 
the  one  or  the  other ;  and  the  controversy  is,  in  fact  and  in  law, 
between  those  persons  suing  in  their  corporate  character,  by  ^ 
their  corporate  name,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.  Substantially  and 
essentially,  the  parties  in  such  a  case,  where  the  members 
of  the  corporation  are  aliens,  or  citizens  of  a  different  state 
from  the  opposite  party,  come  within  the  spirit  and  terms  of  . 
the  jurisdiction  conferred  by  the  constitution  on  the  national 
tribunals. 

Such  has  been  the  universal  understanding  on  the  subject. 
Repeatedly  has  this  court  decided  causes  between  a  corpora- 
tion and  an  individual  without  feeling  a  doubt  respecting  its 
jurisdiction.  Tiiose  decisions  are  not  cited  as  authority ;  for 
they  were  made  without  considering  this  particular  point; 
but  they  have  much  weight,  as  they  show  that  this  point 
neither  occurred  to  the  bar  or  the  bench ;  and  that  the  com- 
mon understanding  of  intelligent  men  is  in  favor  of  the  right 
of  incorporated  aliens,  or  citizens  of  a  different  state  from  the 
defendant,  to  sue  in  the  national  courts.  It  is  by  a  course  of 
acute,  metaphysical,  and  abstruse  reasoning,  which  has  been  most 
ably  employed  on  this  occasion,  that  this  opinion  is  shaken. 

As  our  ideas  of  a  corporation,  its  privileges,  and  its  disabilities, 
are  derived  entirely  from  the  English  books,  we  resort  to  them  ^ 
for  aid  in  ascertaining  its  character.  It  is  defined  as  a  mere 
creature  of  the  law,  invisible,  intangible,  and  incorporeal.  Yet 
when  we  examine  the  subject  further,  we  find  that  corporations 
have  been  included  within  terms  of  description  appropriated  to 
real  persons. 

The  statute  of  Henry  VIII.  concerning  bridges  and  highways 
enacts,  that  bridges  and  highways  shall  be  made  and  repaired 
by  the  ^'  inhabitants  of  the  city,  shire,  or  riding,"  and  that  the 
justices  shall  have  power  to  tax  every  **  inhabitant  of  such  city," 
&c.,  and  that  the  collectors  may  '^  distrain  every  such  inhabitant 
as  shall  be  taxed  and  refuse  payment  thereof,  in  his  lands,  goodi, 
and  chattels." 

5Cr.  88. 


118  CONSTITUTIONAL     OPINIONS. 

the  court  does  not  mean'  to  liken  it  to  the  case  of  a  trustee.  A 
trustee  is  a  real  person,  capable  of  being  a  citizen  or  an  alien, 
who  has  the  whole  legal  estate  in  himself.  At  law,  he  is  the 
real  proprietor,  and  he  represents  himself,  and  sues  in  his  own 
right.  But  in  this  case  the  corporate  name  represents  persons 
who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to  give  the  courts 
of  the  union  jurisdiction  in  this  case,  in  consequence  of  the 
character  of  the  members  of  the  corporation,  then  the  judicial 
act  ought  to  be  construed  to  give  it.  For  the  term  "  citizen  " 
ought  to  be  understood  as  it  is  used  in  the  constitution,  and 
as  it  is  used  in  other  laws  ;  that  is,  to  describe  the  real  persons 
who  come  into  court,  in  this  case,  under  their  corporate  name. 

That  corporations  composed  of  citizens  are  considered  by 
the  legislature  as  citizens,  under  certain  circumstances,  is  to  be 
strongly  inferred  from  the  registering  act.  It  never  could  be 
intended  that  an  American  registered  vessel,  abandoned  to  an 
insurance  company  composed  of  citizens,  should  lose  her  char- 
acter as  an  American  vessel ;  and  yet  this  would  be  the  conse- 
quence of  declaring  that  the  members  of  the  corporation  were, 
to  every  intent  and  purpose,  out  of  view,  and  merged  in  the 
corporation. 

The  court  feels  itself  authorized,  by  the  case  in  12  Modem 
Reports,  on  a  question  of  jurisdiction,  to  look  to  the  character  of 
the  individuals  who  compose  the  corporation  ;  and  they  think  that 
the  precedents  of  this  court,  though  they  were  not  decisions  on 
argument,  ought  not  to  be  absolutely  disregarded. 

If  a  corporation  may  sue  in  the  courts  of  the  union,  the  court 
is  of  opinion  that  the  averment  in  this  case  is  sufficient. 

Being  authorized  to  sue  in  their  corporate  name,  they  could 
make  the  averment,  and  it  must  apply  to  the  plaintiffs  as  in- 
dividuals, because  it  could  not  be  true  as  applied  to  the  corpo- 
ration. 

Judgment  reversed,  plea  in  abatement  overruled,  and  cause 
remanded. 
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THE  UNITED  STATES  v.  JUDGE  PETERS. 
February  Term,  1809. 

[5Cranch'«  Reports,  115-141.] 

The  United  States  district  court  for  the  district  of  Pennsyl- 
vania gave,  in  a  certain  admiralty  case,  sentence  in  favor  of 
Gideon  Olmstead  and  others  against  Elizabeth  Serjeant  and 
Esther  Waters.  A  copy  of  this  sentence  was  served  on  said 
Serjeant  and  Waters,  which  they  refused  to  obey.  Judge  Peters 
of  the  district  court  was  then  applied  to  for  a  process  which 
should  enforce  obedience,  but  this  he  would  not  grant.  At  the 
February  term  of  1808  the  supreme  court  was  applied  to  for  a 
rule  to  the  said  judge,  requiring  him  to  show  cause  why  a  man- 
damus should  not  issue  commanding  him  to  grant  the  desired 
process.  He  made  a  return  stating  that  the  legislature  of 
Pennsylvania  had  passed  an  act  to  protect  Elizabeth  Serjeant  and 
Esther  Waters  against  the  process  of  any  United  States  court 
issued  under  the  suits  in  question,  that  he  was  unwilling  to 
embroil  the  United  States  with  Pennsylvania,  and  refused  to 
grant  the  process  in  order  to  bring  the  case  before  the  supreme 
court. 

On  the  20th  of  February  Chief  Justice  Marshall  delivered 
the  opinion  of  the  court ;  and  as  he  gives  the  leading  facts  in 
this  very  complicated  case,  we  need  only  say  further  that  Ser- 
jeant and  Waters  were  the  executrixes  of  Rittenhouse,  referred 
to.    The  opinion  was  in  these  words :  — 

With  great  attention,  and  with  serious  concern,  the  court  has 
considered  the  return  made  by  the  judge  for  the  district  of 
Pennsylvania  to  the  mandamus  directing  him  to  execute  the 
sentence  pronounced  by  him  in  the  case  of  Gideon  Olmstead 
and  others  v.  Rittenhouse^s  Executrixes,  or  to  show  cause  for 
not  BO  doing.     The  cause  shown  is  an  act  of  the  legislature  of 
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Pennsylvania,  passed  subsequent  to  the  rendition  of  his  sen- 
tence. This  act  authorizes  and  requires  the  governor  to  de- 
mand, for  the  use  of  the  state  of  Pennsylvania,  the  money 
which  had  been  decreed  to  Gideon  Olmstead  and  others,  and 
which  was  in  the  hands  of  the  executrixes  of  David  Ritten- 
house ;  and  in  default  of  payment,  to  direct  the  attorney  gen- 
eral to  institute  a  suit  for  the  recovery  thereof.  This  act  fur- 
ther authorizes  and  requires  the  governor  to  use  any  further 
means  he  may  think  necessary  for  the  protection  of  what  it 
denominates '^  the  just  rights  of  the  state,"  and  also  to  protect 
the  persons  and  properties  of  the  said  executrixes  of  David 
Rittenhouse,  deceased,  against  any  process  whatever  issued  out 
of  any  federal  court  in  consequence  of  tlieir  obedience  to  the 
requisition  of  the  said  act.    , 

If  the  legislatures  of  the  several  states  may  at  will  annul  the 
judgments  of  the  courts  of  the  United  States,  and  destroy  the 
right  acquired  under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery,  and  the  nation  is  deprived  of  the 
means  of  enforcing  its  laws  by  the  instrumentality  of  its  own 
tribunals.  So  fatal  a  result  must  be  deprecated  by  all ;  and  the 
people  of  Pennsylvania,  not  less  than  the  citizens  of  every  other 
state,  must  feel  a  deep  interest  in  resisting  principles  so  de- 
structive of  the  union,  and  in  averting  consequences  so  fatal  to 
themselves. 

The  act  in  question  does  not,  in  terms,  assert  the  universal 
right  of  the  state  to  interpose  in  every  case  whatever ;  but 
assigns,  as  a  motive  for  its  interposition  in  this  particular  case, 
that  the  sentence  the  execution  of  which  it  prohibits  was  ren- 
dered in  a  cause  over  which  the  federal  courts  have  no  jurisdic- 
tion. 

If  the  ultimate  right  to  determine  the  jurisdiction  of  the 
courts  of  the  union  is  placed  by  the  constitution  in  the  several 
state-legislatures,  then  this  act  concludes  the  subject ;  but  if 
that  power  necessarily  resides  in  the  supreme  judicial  tribunal  of 
the  nation,  thep  the  jurisdiction  of  the  district  court  of  Pennsyl- 
vania over  the  case  in  which  that  jurisdiction  was  exercised 
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ought  to  be  most  deliberately  examined  ;  and  the  act  of  Penn- 
sylvania, with  whatever  respect  it  may  be  considered,  cannot  be 
permitted  to  prejudice  the  question. 

In  the  early  part  of  the  war  between  the  United  States  and 
Great  Britain,  Gideon  Olmstead  and  others,  citizens  of  Con- 
necticut, who  say  they  had  been  carried  to  Jamaica  as  prisonecs, 
were  employed  as  part  of  the  crew  of  tlie  sloop  Activft,  • 
bound  from.  Jamaica  to  New  York,  and  laden  with  a  cargo  for 
the  use  of  the  British  army  in  that  place.  On  the  voyage  they 
seized  the  vessel,  confined  the  captain,  and  sailed  for  Egg  Har- 
bor. In  sight  of  that  place  the  Active  was  captured  by  the 
Convention,  an  armed  ship  belonging  to  the  state  of  Pennsyl- 
vania, brought  into  port,  libelled,  and  condemned  as  prize  to 
the  captors.  From  this  sentence  Gideon  Olmstead  and  others, 
who  claimed  the  vessel  and  cargo,  appealed  to  the  court  of 
appeals  established  by  congress,  by  which  tribunal  the  sentence 
of  condemnation  was  reversed,  the  Active  and  her  cargo  con- 
demned as  prize  to  the  claimants,  and  process  was  directed  to 
issue  'out  of  the  court  of  admiralty,  commanding  the  marshal 
of  that  court  to  sell  the  said  vessel  and  cargo  and  pay  the  net 
proceeds  to  the  claimants. 

The  mandate  of  the  appellate  court  was  produced  in  the 
inferior  court,  the  judge  of  which  admitted  the  general  jurisdic- 
tion of  the  court  established  by  congress,  as  an  appellate  court ; 
but  denied  its  power  to  control  the  verdict  of  a  jury  which  liad 
been  rendered  in  favor  of  the  captors,  the  officers  and  crew  of 
the  Convention ;  and  therefore  refused  obedience  to  the  man- 
date; but  directed  the  marshal  to  make  the  sale,  and  after 
deducting  charges,  to  bring  the  residue  of  the  money  into  court, 
subject  to  its  future  order. 

The  claimants  then  applied  to  the  judges  of  appeals  for  an 
injunction  to  prohibit  the  marshal  from  paying  the  money  aris- 
ing from  the  sales  into  the  court  of  admiralty ;  which  was  award- 
ed, and  served  upon  him ;  in  contempt  of  which,  on  the  4th  of 
January,  1778,  he  paid  the  money  to  the  judge,  who  acknow- 
ledged the  receipt  thereof  at  the  foot  of  the  marshal's  return. 
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On  the  1st  of  May,  1799,  George  Ross,  the  judge  of  the 
court  of  admiralty,  delivered  to  David  Rittenhouse,  who  was 
then  treasurer  of  the  state  of  Pennsylvania,  the  sum  of 
£11,496  98.  9d,  in  loan-office  certificates;  which  was  the 
proportion  of  the  prize-money  to  which  that  state  would  have 
been  entitled,  had  the  sentence  of  the  court  of  admiralty 
remained  in  force.  On  the  same  day  David  Rittenhouse  exe- 
cuted a  bond  of  indemnity  to  George  Ross,  in  which,  after 
reciting  that  the  money  was  paid  to  him  for  the  use  of  the 
state  of  Pennsylvania,  he  binds  himself  to  repay  the  same, 
should  the  said  George  Ross  be  thereafter  compelled,  by  due 
course  of  law,  to  pay  that  sum  according  to  the  decree  of  the 
court  of  appeals. 

These  loan-office  certificates  were  in  the  name  of  Matthew 
Clarkson,  who  was  marshal  of  the  court  of  admiralty,  and  were 
dated  the  6th  of  November,  1778.  Indents  were  issued  on 
them  to  David  Rittenhouse,  and  the  whole  principal  and  inter- 
est were  afterwards  funded  by  him,  in  his  own  name,  under  the 
act  of  congress  making  provision  for  the  debt  of  the  United 
States. 

>  Among  the  papers  of  David  Rittenhouse  was  a  memoran- 
dum, made  by  himself  at  the  foot  of  a  list  of  the  certificates 
mentioned  above,  in  these  words :  "  Note.  The  above  certifi- 
cates will  be  the  property  of  the  state  of  Pennsylvania,  when 
the  state  releases  me  from  the  bond  I  gave,  in  1778,  to  indem- 
nify George  Ross,  Esq.,  judge  of  the  admiralty,  for  paying  the 
fifty  original  certificates  into  the  treasury,  as  the  state's  share  of 
the  prize." 

The  state  did  not  release  David  Rittenhouse  from  the  bond 
mentioned  in  this  memorandum.  These  certificates  remained 
in  the  private  possession  of  David  Rittenhouse,  who  drew  the 
interest  on  them  during  his  Ufe,  and  after  his  death  they  re- 
mained in  possession  of  his  representatives,  against  whom  the 
libel  in  this  case  was  filed,  for  the  purpose  of  carrying  into  exe- 
cution the  decree  of  the  court  of  appeals. 

While  this  suit  was  depending,  the  state  of  Pennsylvania 
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forbore  to  assert  its  title,  and  in  January,  1803,  the  court 
decreed  in  favor  of  the  libellants  ;  soon  after  which  the  legisla- 
ture passed  the  act  which  has  been  stated. 

It  is  contended  that  the  federal  courts  were  deprived  of  juris- 
diction in  this  cause  by  that  amendment  of  the  constitution 
which  exempts  states  from  being  sued  in  those  courts  by  indi- 
viduals. This  amendment  declares,  "  that  the  judicial  power  of 
the  United  States  shall  not  be  construed  to  extend  to  any  suit, 
in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by  citizens  or  sub- 
jects of  any  foreign  state." 

The  right  of  a  state  to  assert,  as  plaintiff,  any  interest  it  may 
have  in  a  subject  which  forms  the  matter  of  controversy  be- 
tween individuals,  in  one  of  the  courts  of  the  United  States, 
is  not  affected  by  this  amendment ;  nor  can  it  be  so  construed 
as  to  oust  the  court  of  its  jurisdiction,  should  such  claim  be 
su^ested.  The  amendment  simply  provides  that  no  suit  shall 
be  commenced  or  prosecuted  against  a  state.  The  state  cannot 
be  made  a  defendant  to  a  suit  brought  by  an  individual ;  but  it 
remains  the  duty  of  the  courts  of  the  United  Slates  to  decide 
all  cases  brought  before  them  by  citizens  of  one  state  against 
citizens  of  a  different  state,  where  a  state  is  not  necessarily  a 
defendant.  In  this  case  the  suit  was  not  instituted  against  the 
state  or  its  treasurer,  but  against  the  executrixes  of  David  Rit- 
tenhouse,  for  the  proceeds  of  a  vessel  condemned  in  the  court 
of  admiralty  which  were  admitted  to  be  in  their  possession. 
If  these  proceeds  had  been  the  actual  property  of  Pennsylvania, 
however  wrongfully  acquired,  the  disclosure  of  that  fact  would 
have  presented  a  case  on  which  it  was  unnecessary  to  give  an 
opinion ;  but  it  certainly  can  never  be  alleged  that  a  mere  sug- 
gestion of  title  in  a  state  property,  in  possession  of  an  individ- 
ual, must  arrest  the  proceedings  of  the  court,  and  prevent  their 
looking  into  the  suggestion,  and  examining  the  validity  of  the 
title. 

If  the  suggestion,  in  this  case  be  examined,  it  is  deemed  per- 
fectly clear  that  no  title  whatever  to  the  certificates  in  question 
was  vested  in  the  state  of  Pennsylvania. 
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By  the  highest  judicial  authority  of  the  nation  it  has  been 
long  since  decided  that  the  court  of  appeals  erected  by  con- 
gress had  full  authority  to  revise  and  correct  the  sentences  of 
the  courts  of  admiralty  of  the  several  states  in  prize  causes. 
That  question,  therefore,  is  at  rest.  Consequently,  the  decision 
of  the  court  of  appeals  in  this  case  annulled  the  sentence  of 
the  court  of  admiralty,  and  extinguished  the  interest  of  the 
state  of  Pennsylvania  in  the  Active  and  her  cargo  which  was 
acquired  by  that  sentence.  The  full  right  to  that  property  was 
immediately  vested  in  the  claimants,  who  might  rightfully  pursue 
it,  into  whosesoever  hands  it  might  come.  These  certificates, 
in  the  hands,  first,  of  Matthew  Clarkson,  the  marshal,  and  after- 
wards of  George  Ross,  the  judge  of  the  court  of  admiralty, 
were  the  absolute  property  of  the  claimants.  Nor  did  they 
change  their  character  on  coming  into  the  possession  of  David 
Rittenhouse. 

Although  Mr.  Rittenhouse  was  treasurer  of  the  state  of  Penn- 
sylvania, and  the  bond  of  indemnity  which  he  executed  states 
the  money  to  have  been  paid  to  him  for  the  use  of  the  state  of 
Pennsylvania,  it  is  apparent  that  he  held  them  in  his  own  right, 
until  he  should  be  completely  indemnified  by  the  state.  The 
evidence  to  this  point  is  conclusive.  The  original  certificates  do 
not  appear  to  have  been  deposited  in  the  state  treasury,  to  have 
been  designated  in  any  manner  as  the  property  of  the  state,  or 
to  have  been  delivered  over  to  the  successor  of  David  Ritten- 
house. They  remained  in  his  possession.  The  indents,  issued 
upon  them  for  interest,  were  drawn  by  David  Rittenhouse,  and 
preserved  with  the  original  certificates.  When  funded  as  part 
of  the  debt  of  the  United  States,  they  were  funded  by  David 
Rittenhouse,  and  the  interest  was  drawn  by  him.  The  note 
made  by  himself  at  the  foot  of  the  list  which  he  preserved,  as 
explanatory  of  the  whole  transaction,  demonstrates  that  he  held. 
the  certificates  as  security  against  the  bond  he  had  executed  to 
George  Ross  ;  and  that  bond  was  obligatory,  not  on  the  state  of 
Pennsylvania,  but  on  David  Rittenhouse,  in  his  private  capacity. 
These  circumstances  demonstrate,  beyond  the  possibility  of 
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doubt,  that  the  property  which  represented  the  Active  and  her 
cargo  wai$  in  possession,  not  of  the  state  of  Pennsylvania,  but 
of  David  Rittenhouse,  as  an  individual ;  after  whose  death  it 
passed,  Uke  other  property,  to  his  representatives. 

Since,  then,  the  state  of  Pennsylvania  had  neither  possession 
of,  nor  right  to,  the  property  on  which  the  sentence  of  the  dis- 
trict court  was  pronounced,  and  since  the  suit  was  neither  com- 
menced nor  prosecuted  against  that  state,  there  remains  no  pre- 
text for  the  allegation  that  the  case  is  within  that  amendment 
of  the  constitution  which  has  been  cited;  and' consequently, 
the  state  of  Pennsylvania  can  possess  no  constitutional  right  to 
resist  the  legal  process  which  may  be  directed  in  this  cause. 

It  will  be  readily  conceived  that  the  order,  which  this  court  is 
enjoined  to  make  by  the  high  obligations  of  duty  and  of  law, 
is  not  made  without  extreme  regret  at  the  necessity  which  has 
induced  the  application.  But  it  is  a  solemn  duty,  and  there- 
fore  must  be  performed.  A  peremptory  mandamus  must  be 
awarded. 
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FLETCHER  v.   PECK. 
February  Term,  1810. 

[6 Cranch's  Reports,  87-148] 

On  the  7th  of  January,  1795,  the  legislature  of  Georgia 
pamed  an  act  authorizing  a  patent  to  issue  to  a  company  called 
"  The  Georgia  Company,"  for  ascertain  tract  of  Jand  within  the 
limits  of  that  state  ;  which  patent  was  regularly  issued  on  the 
13th  of  that  month.  This  land  passed  from  hand  to  hand, 
until  on  the  14th  of  May,  1803,  Peck,  the  defendant  in  this 
action,  conveyed  by  deed  to  Fletcher,  the  plaintiff,  fifteen  thou- 
sand acres  of  the  original  tract,  lying  undivided  therein.  Peck 
in  this  deed  covenanted  that  Georgia,  at  the  time  her  patent 
imued,  was  legally  the  owner  in  fee  of  the  land  in  question, 
subject  only  to  the  extinguishment  of  the  Indian  title ;  that  the 
legislature  of  Georgia  had  good  right  to  sell  the  same  ;  that  the 
title  given  by  Georgia  had  been  legally  conveyed  to  Peck  ;  and 
that  this  title  had  been  "  in  no  way  constitutionally  or  legally 
impaired  by  virtue  of  any  subsequent  act  of  any  subsequent 
legislature  of  the  said  state  of  Georgia."  Fletcher,  however, 
alleged  that  the  legislature  of  Georgia  had  no  right  to  sell  the 
tract  in  question  ;  that  the  members  of  the  Georgia  Company 
had  promised  members  of  the  legislature,  that,  if  they  would 
vote  for  the  act  authorizing  the  patent  to  issue,  they  should 
have  a  share  in  the  lands,  by  which,  he  alleged,  the  act  was 
made  of  no  avail,  and  so  the  title  of  the  state  of  Georgia  had 
never  passed  to  Peck.  And  he  alleged,  further,  that  the  le- 
gislature of  Georgia,  on  the  13th  of  February,  1796,  for  the 
reason  above  stated,  annulled  the  act  granting  a  patent  to  the 
Georgia  Company.  He  also  alleged  that  on  the  7th  of  Janua- 
ry, 1795,  the  United  States,  and  not  Georgia,  owned  the  lands 
in  question. 

Fletcher   sued  Peck  in  the  circuit  court  for  the  district  of 
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Mas8achu3etts,  when  all  the  facts  above  related  were  alleged  in 
the  pleadings ;  judgment  went  against  the  plaintiff,  however, 
who  brought  up  the  case  before  the  supreme  bench. 

In  the  following  opinion  of  the  court,  as  deUvered  by  Chief 
Justice  Marshall,  so  many  of  the  facts  in  the  case  are  stated, 
that,  with  the  statement  given  above,  it  will  be  intelligible  with- 
out a  detail  of  minor  points. 

Tnt  pleadings  being  now  amended,  this  cause  comes  on 
again  to  be  heard  on  sundry  demurrers,  and  on  a  special  ver- 
dict 

The  suit  was  instituted  on  several  covenants  contained  in  a 
deed  made  by  John  Peck,  the  defendant  in  error,  conveying  to 
Robert  Fletcher,  the  plaintiff  in  error,  certain  lands  which  were 
part  of  a  large  purchase  made  by  James  Gunn  and  others,  in 
the  year  1795,  from  the  state  of  Georgia,  the  contract  for  which 
was  made  in  the  form  of  a  bill  passed  by  the  legislature  of  that 
state. 

The  first  count  in  the  declaration  sets  forth  a  breach  in  the 
second  covenant  contained  in  the  deed.  The  covenant  is, 
"  that  the  legislature  of  tiie  state  of  Georgia,  at  the  time  of 
passing  the  act  of  sale  aforesaid,  had  good  right  to  sell  and  dis- 
pose of  the  same  in  manner  pointed  out  by  the  said  act." 
The  breach  assigned  is  that  the  legislature  had  no  power  to 
sen. 

The  plea  in  bar  sets  forth  the  constitution  of  the  state  of 
Georgia,  and  avers  that  the  lands  sold  by  the  defendant  to  the 
plaintiff  were  within  that  state.  It  then  sets  forth  the  grant- 
ing act,  and  avers  the  power  of  tlie  legislature  to  sell  and  dis- 
pose of  the  premises  as  pointed  out  by  the  act. 

To  this  plea  the  plaintiff  below  demurred,  and  the  defendant 
joined  in  demurrer. 

That  the  legislature  of  Georgia,  unless  restrained  by  its  own 
constitution,  possesses  the  power  of  disposing  of  the  imappropriat- 
ed  lands  within  its  own  limits,  in  such  a  manner  as  its  own  judg- 
ment shall  dictate,  is  a  proposition  not  to  be  controverted.    The 
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only  question,  then,  presented  by  this  demurrer  for  the  consid- 
eration of  the  court,  is  this.  Did  the  then  constitution  of  the 
state  of  Georgia  prohibit  the  legislature  to  dispose  of  the  lands, 
which  were  the  subject  of  this  contract,  in  the  manner  stipulated 
by  the  contract  ? 

The  question,  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution,  is,  at  all  times,  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its  station,  could  it  be 
unmindful  of  the  solemn  obligations  which  that  station  imposes. 
But  it  is  not  on  slight  implication  and  vague  conjecture  that  the 
legislature  is  to  be  pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void.  The  opposition  between 
the  constitution  and  the  law  should  be  such  that  the  judge  feeb 
a  clear  and  strong  conviction  of  their  incompatibility  with  each 
other. 

In  this  case  the  court  can  perceive  no  such  opposition.  In 
the  constitution  of  Georgia,  adopted  in  the  year  1789,  the  court 
can  perceive  no  restriction  on  the  legislative  power,  which  in- 
hibits the  passage  of  the  act  of  1795.  The  court  cannot  say, 
that,  in  passing  that  act,  the  legislature  has  transcended  its  pow- 
ers, and  violated  the  constitution. 

In  overruling  the  demurrer,  therefore,  to  the  first  plea,  the 
circuit  court  conmiitted  no  error. 

The  third  covenant  is,  that  all  the  title  which  the  state  of  Geor- 
gia ever  had  in  the  premises  had  been  legally  conveyed  to  John 
Peck,  the  grantor. 

The  second  count  assigns,  in  substance,  as  a  breach  of  this 
covenant,  that  the  original  grantees  from  the  state  of  Georgia 
promised  and  assured  divers  members  of  the  legislature,  then 
sitting  in  general  assembly,  that,  if  the  said  members  would  as- 
sent to,  and  vote  for,  the  passing  of  the  act,  and  if  the  said  bill 
should  pass,  such  members  should  have  a  share  of,  and  be  inter- 
ested in,  all  the  lands  purchased  from  the  said  state  by  virtue  of 
such   law ;  and  that  divers  of  the  said  members,  to  whom  the 
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said  promises  were  made,  were  unduly  influenced  thereby,  and 
under  such  influence  did  vote  for  the  passing  oi  the  said  bill ; 
by  reason  whereof  the  said  law  was  a  nullity,  &c. ;  and  so  the 
title  of  the  state  of  Georgia  did  not  pass  to  the  said  Peck,  &c. 

The  plea  to  this  count,  after  protesting  that  the  promises  it 
alleges  were  not  made,  avers,  that,  until  after  the  purchase  made 
from  the  original  grantees  by  James  Greenleaf,  under  whom  the 
said  Peck  claims,  neither  the  said  James  Greenleaf,  nor  the  said 
Peck,  nor  any  of  the  mesne  vendors  between  the  said  Greenleaf 
and  Peck,  had  any  notice  or  knowledge  that  any  such  promises 
or  assurances  were  made  by  the  said  original  grantees,  or  either 
of  them,  to  any  of  the  members  of  the  legislature  of  the  state 
of  Georgia. 

To  this  plea  the  pldntifi*  deniurred  generally,  and  the  defen- 
dant joined  in  the  demurrer. 
L  That  corruption  should  find  its  way  into  the  governments  of 
our  infent  republics,  and  contaminate  the  very  source  of  legisla- 
tion, or  that  impure  motives  should  contribute  to  the  passage  of 
a  law,  or  the  formation  of  a  legislative  contract,  are  circumstan- 
ces most  deeply  to  be  deplored.  How  far  a  court  of  justice 
would  in  any  case  be  competent,  on  proceedings  instituted  by 
the  state  itself,  to  vacate  a  contract  thus  formed,  and  to  annul 
rights  acquired  under  that  contract  by  third  persons  having  no 
notice  of  the  improper  means  by  which  it  was  obtained,  is  a 
question  which  the  court  would  approach  with  much  circum- 
spection. It  may  well  be  doubted  how  far  the  validity  of  a  law 
depends  upon  the  motives  of  its  framers,  and  how  far  the  par- 
ticular inducements,  operating  on  members  of  the  supreme  sove-  v 
reign  power  of  a  state,  to  the  formation  of  a  contract  by  that 
power,  are  examinable  in  a  court  of  justice.  If  the  principle 
be  conceded  that  an  act  of  the  supreme  sovereign  power  might 
be  declared  null  by  a  court,  in  consequence  of  the  means  which 
procured  it,  still  ^ould  there  be  much  difficulty  in  saying  to 
what  extent  those  means  must  be  applied  to  produce  this  eflect. 
Must  it  be  direct  corruption,  or  would  interest  or  undue  influ- 
ence of  any  kind  be  sufficient  ?  Must  the  vitiating  cause  operate 

6  Cr.  130. 


130  CONSTITUTIONAL     OPINIONS. 

on  a  majority,  or  on  what  number  of  the  members  ?  Would 
the  act  be  null,  whatever  m^ht  be  the  wish  of  the  nation,  or 
would  its  obligation  or  nullity  depend  upon  the  public  senti- 
ment ? 

If  the  majority  of  the  legislature  be  corrupted,  it  may  well 
be  doubted  whether  it  be  within  the  province  of  the  judiciary 
to  control  their  conduct ;  and  if  less  than  a  majority  act  from 
impure  motives,  the  principle  by  which  judicial  interference 
would  be  regulated  is  not  clearly  discerned.   > 

Whatever  difficulties  this  subject  might  present,  when  viewed 
under  aspects  of  which  it  may  be  susceptible,  tliis  court  can 
perceive  none  in  the  particular  pleadings  now  under  considera- 
tion. 

This  is  not  a  bill  brought  by  the  state  of  Georgia  to  annul 
the  contract,  nor  does  it  appear  to  the  court,  by  this  count,  that 
the  state  of  Georgia  is  dissatisfied  with  the  sale  that  has  been 
made.  The  case,  as  made  out  in  the  pleadings,  is  simply  this. 
One  individual  who  holds  lands  in  the  state  of  Georgia,  under  a 
deed  covenanting  that  the  title  of  Georgia  was  in  the  grantor, 
brings  an  action  of  covenant  upon  this  deed,  and  assigns  as  a 
breach  that  some  of  the  members  of  the  legislature  were  in- 
duced to  vote  in  favor  of  the  law  which  constituted  the  con- 
tract, by  being  promised  an  interest  in  it,  and  that  therefore  the 
act  is  a  mere  nullity. 

This  solemn  question  cannot  be  brought  thus  collaterally  and 
incidentally  before  the  court.  It  would  be  indecent  in  the  ex- 
treme, upon  a  private  contract  between  two  individuals,  to  enter 
into  an  inquiry  respecting  the  corruption  of  the  sovereign  power 
of  a  state.  If  the  title  be  plainly  deduced  from  a  legislative 
act  which  the  legislature  might  constitutionally  pass,  if  the  act 
be  clothed  with  all  the  requisite  forms  of  a  law,  a  court,  sitting 
as  a  court  of  law,  cannot  sustain  a  suit  brought  by  one  individual 
against  another  founded  on  the  allegation  that  the  act  is  a  nul- 
lity in  consequence  of  the  impure  motives  which  influenced 
certain  members  of  the  legislature  which  passed  the  law. 

The  circuit  court  therefore  did  right  in  overruling  this  de- 
murrer. 
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The  fourth  coTenant  in  the  deed  is,  that  the  title  to  the  prem- 
ises has  been  in  no  way  constitutionally  or  l^jally  impaired  by 
virtue  of  any  subsequent  act  of  any  subsequent  legislature  of 
the  state  of  Georgia. 

The  third  count  recites  the  undue  means  practised  on  certain 
members  of  the  legislature,  as  stated  in  the  second  count,  and 
then  alleges,  that,  in  consequence  of  these  practices  and  of 
other  causes,  a  subsequent  legislature  passed  an  act  annulling 
and  rescinding  the  law  under  which  the  conveyance  to  the 
original  grantees  was  made,  declaring  that  conveyance  void,  and 
asserting  the  title  of  the  state  to  the  lands  it  contained.  The 
count  proceeds  to  recite  at  large  this  rescinding  act,  and  con- 
cludes with  averring,  that,  by  reason  of  this  act,  the  title  of  the 
said  Peck  in  the  premises  was  constitutionally  and  l^jally  im- 
paired, and  rendered  null  and  void. 

After  protesting,  as  before,  that  no  such  promises  were  made 
as  stated  in  this  count,  the  defendant  again  pleads  that  himself 
and  the  first  purchaser  under  the  original  grantees,  and  all  in- 
termediate holders  of  the  property,  were  purchasers  without 
notice. 

To  this  plea  there  is  a  demurrer  and  joinder. 

The  importance  and  the  difficulty  of  the  questions  presented 
by  these  pleadings  are  deeply  felt  by  the  court. 

The  lands  in  controversy  vested  absolutely  in  James  Gunn 
and  others,  the  original  grantees,  by  the  conveyance  of  the  gov- 
ernor, made  in  pursuance  of  an  act  of  assembly  to  which  the 
legislature  was  fully  competent.  Being  thus  in  full  possession 
of  the  legal  estate,  they,  for  a  valuable  consideration,  conveyed 
portions  of  the  land  to  those  who  were  willing  to  purchase.  If 
the  original  transaction  was  infected  with  fraud,  these  purchasers 
did  not  participate  in  it,  and  had  no  notice  of  it.  They  were 
innocent  Yet  the  legislature  of  Geoigia  has  involved  them  in 
the  fate  of  the  first  parties  to  the  transaction,  and,  if  the  act  be 
valid,  has  annihilated  their  rights  also. 

The  legislature  of  Georgia  was  a  party  to  this  transaction  ; 
and  for  a  party  to  pronounce  its  own  deed  invalid,  whatever 
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cause  may  be  assigned  for  its  invalidity,  most  be  conndered  as 
a  mere  act  of  power,  which  must  find  its  vindication  in  a  train  of 
reasoning  not  often  heard  in  courts  of  justice. 
L  But  the  real  party,  it  is  said,  are  the  people,  and  when  their 
agents  are  unfaithful,  the  acts  of  those  agents  cease  to  be  obliga- 
tory. 

It  is,  however,  to  be  recollected  that  the  people  can  act  only 
by  these  agents,  and  that,  while  within  the  powers  conferred  on 
them,  their  acts  must  be  considered  as  the  acts  of  the  people. 
If  the  agents  be  corrupt,  others  may  be  chosen ;  and  if  their  con- 
tracts be  examinable,  the  common  sentiment  as  well  as  common 
usage  of  mankind  points  out  a  mode  by  which  this  examination 
may  be  made,  and  their  validity  determined. 

If  the  legislature  of  Greorgia  was  not  bound  to  submit  its  pre- 
tensions to  those  tribunals  which  are  established  for  the  secu- 
rity of  property  and  to  decide  on  human  rights,  ^  it  might 
claim  to  itself  the  power  of  jud^g  in  its  own  case,  yet  theie 
are  certain  great  principles  of  justice,  whose  authority  is  univer- 
sally acknowledged,  that  ought  not  to  be  entirely  disregarded  J 

If  the  legislature  be  its  own  judge  in  its  own  case,  it  would 
seem  equitable  that  its  decision  should  be  regulated  by  those 
rules  which  would  have  regulated  the  decision  of  a  judicial 
tribunal.  The  question  was  in  its  nature  a  question  of  title, 
and  the  tribunal  which  decided  it  was  either  acting  in  the  char- 
acter of  a  court  of  justice,  and  performing  a  duty  usually  as- 
signed to  a  court,  or  it  was  exerting  a  mere  act  of  power  in 
which  it  was  controlled  only  by  its  own  wilL-^ 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will  be 
set  aside,  as  between  the  parties ;  butjQie  rights  of  third  persons, 
who  are  purchasers  without  notice,  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  that  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.  If  there  be 
any  concealed  defect  arising  from  the  conduct  of  those  who  had 
held  the  property  long  before  he  acquired  it,  of  which  he  had 
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no  notice,  that  concealed  defect  cannot  be  set  up  against  him. 
He  has  paid  his  money  for  a  title  good  at  law  ;  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject 

'  him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be 
insecure,  and  the  intercourse  between  man  and  man  would  be 
▼ery  seriously  obstructed,  if  this  principle  be  overtume3r\ 

A  court  of  chancery,  therefore,  had  a  bill  been  brought  to  set 
aside  the  conveyance  made  to  James  Qunn  and  others,  as  being 
obtained  by  improper  practices  with  the  legislature,  whatever 
might  have  been  its  decision  as  respected  the  original  grantees, 
would  have  been  bound  by  its  own  rules,  and  by  the  clearest 
principles  of  equity,  to  leave  unmolested  those  who  were  pur- 

^  chasers,  without  notice,  for  a  valuable  consideration. 

"-  If  the  l^slature  felt  itself  absolved  from  those  rules  of  prop- 
erty which  are  common  to  all  the  citizens  of  the  United  States, 
and  from  those  principles  of  equity  which  are  acknowledged  in 
an  our  courts,  its  act  is  to  be  supported  by  its  power  alone,  and 
the  same  power  may  devest  any  other  individual  of  his  lands, 
if  it  shall  be  the  will  of  the  legislature  so  to  exert  it  j 

It  is  not  intended  to  speak  with  disrespect  of  the  legislature 
of  GecNTgia,  or  of  its  acts.  Far  from  it.  The  question  is  a 
general  que^on,  and  is  treated  as  one.  For  although  such 
powerfril  objections  to  a  legislative  grant  as  are  alleged  against 
this  may  not  again  exist,  yet  the  principle  on  which  alone  this 
rescinding  act  is  to  be  supported  may  be  appUed  to  every  case 
to  which  it  shall  be  the  will  of  any  legislature  to  apply  it.  The 
principle  is  this :  that  a  legislature  may  by  its  own  act  devest 
the  vested  estate  of  any  man  whatever,  for  reasons  which  shall 
by  itself  be  deemed  sufficient 

In  this  case  the  legislature  may  have  had  ample  proof  that 
the  original  grant  was  obtained  by  practices  which  can  never  be 
too  much  reprobated,  and  which  would  have  justified  its  abroga- 
tion, so  far  as  respected  those  to  whom  crime  was  imputable. 
But  the  grant,  when  issued,  conveyed  an  estate  in  fee  simple  to 
the  grantees,  clothed  with  all  the  solemnities  which  law  can  be- 
slow.     This  estate  was  transferable  ;  and  those  who  purchased 
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parts  of  it  were  not  stained  by  that  guilt  which  infected  the 
original  transaction.  Their  case  is  not  distinguishable  from  the 
ordinary  case  of  purchasers  of  a  legal  estate,  without  knowledge 
of  any  secret  fraud  which  might  have  led  to  the  emanation  of 
the  original  grant.  According  to  the  well  known  course  of 
equity,  their  rights  could  not  be  affected  by  such  fraud.  Their 
situation  was  the  same,  their  title  was  the  same,  with  that  of 
every  other  member  of  the  community  who  holds  land  by  regu- 
lar conveyances  from  the  original  patentee. 

Is  the  power  of  the  legislature  competent  to  the  annihilation 
of  such  title,  and  to  a  resumption  of  the  property  thus  held  ? 

The  principle  asserted  is,  that  one  legislature  is  competent  to 
repeal  any  act  which  a  former  legislature  was  competent  to  pass, 
and  that  one  legislature  cannot  abridge  the  powers  of  a  succeed- 
ing legislature. 

The  correctness  of  this  principle,  so  far  as  respects  general 
legislation,  can  never  be  controverted.  But  if  an  act  i>e  done 
under  a  law,  a  succeeding  legislature  cannot  undo  it.  IThe  past 
cannot  be  recalled  by  the  most  absolute  power^  Conveyances 
have  been  made,  those  conveyances  have  vested  legal  estates, 
and  if  those  estates  may  be  seized  by  the  sovereign  authority, 
still,  that  they  originally  vested  is  a  fact,  and  cannot  cease  to  be 
a  fact. 

When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute 
rights  have  vested  under  that  contract,  a  repeal  of  the  law  can- 
not devest  those  rights ;  and  the  act  of  annulling  them  if  le- 
gitimate, is  rendered  so  by  a  power  applicable  to  the  case  of 
every  individual  in  the  community. 

It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  saate  limits  to  the  legislative 
power  ;  and  if  any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individual,  fairly  and  honestly  acquired, 
may  be  seized  without  compensation  ? 

To  the  legislature  all  legislative  power  is  granted ;  but  the 

question,  whether  the  act  of  transferring  the  property  of  an  in-' 

dividual  to  the  public  be  in  the  nature  of  the  legislative  power, 

is  well  worthy  of  serious  reflection. 
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It  13  the  peculiar  province  of  the  legislature  to  prescribe  gen- 
eral rules  for  the  government  of  society ;  the  application  of 
those  rules  to  individuals  in  society  would  seem  to  be  the  duty 
of  other  departments.  How  far  the  power  of  giving  the  law 
may  involve  every  other  power,  in  cases  where  the  constitution 
is  silent,  never  has  been,  and  perhaps  never  can  be  definitely 
stated. 

The  validity  of  this  rescinding  act,  then,  might  be  doubted, 
were  Georgia  a  single  sovereign  power.  But  Georgia  cannot  be 
viewed  as  a  single,  unconnected,  sovereign  power,  on  whose  legis- 
lature no  other  restrictions  are  imposed  than  may  be  found  in 
its  own  constitution.  jShe  is  a  part  of  a  large  empire ;  she  is  a 
member  of  the  American  union ;  and  that  union  has  a  constitu- 
tion, the  supremacy  of  which  all  acknowledge,  and  which  im-* 
poses  limits  to  the  legislatures  of  the  several  states,  which  none 
daim  a  right  to  pas^  The  constitution  of  the  United  States 
declares  that  '^  no  state  shall  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts." 

Does  the  case  now  under  consideration  come  within  this  pro- 
hibitory section  of  the  constitution  ? 

In  considering  this  very  interesting  question  we  immediately 
ask  ourselves,  What  is  a  contract  ?     Is  a  grant  a  contract  ? 

A  contract  is  a  onnpact  between  two  or  more  parties,  and  is 
mther  executory  or  executed.  An  executory  contract  is  one  in 
which  a  party  binds  himself  to  do,  or  not  to  do,  a  particular 
thing ;  such  was  the  law  under  which  the  conve]rance  was  made 
by  the  governor.  A  contract  executed  is  one  in  which  the  ob-^ 
ject  of  contract  is  performed ;  and  this,  says  Blackstone,  differs 
in  nothing  from  a  grant.  The  contract  between  Georgia  and 
the  purchasers  was  executed  by  the  grant.  A  contract  executed, 
as  well  as  one  which  is  executory,  contains  obligations  binding 
on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an  ex- 
tinguishment of  the  .right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right.  A  party  is  therefore  always  estopped 
by  his  own  grant. 

Since,  then,  in  fact,  a  grant  is  a  contract  executed,  the  obliga- 
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tion  ci  which  still  continues,,  and  since  the  constituticHi  uses  the 
general  tenn  '^contracts,"  without  distinguishing  between  those 
which  are  executory  and  those  which  are  executed,  it  must 
be  cGOstrued  to  comprehend  the  latter  as  well  as  the  former. 
A  law,  annulling  conveyances  between  individuals,  and  declar- 
ing that  the  grantors  should  stand  seized  of  their  former  es- 
tates, notwithstanding  those  grants,  would  be  as  repugnant 
to  the  constitution  as  a  law  discharging  the  vendors  of  prop- 
erty from  the  obligation  of  executing  their  contracts  by  con- 
veyances. It  would  be  strange  if  a  contract  to  convey  was 
secured  by  the  constitution,  while  an  absolute  conveyance  re- 
mained unprotected. 

If  under  a  fair  construction  of  the  constitution,  grants  are 
comprehended  under  the  term  ^^  contracts, "  is  a  grant  from  the 
state  excluded  from  the  operation  of  the  provision?  Is  the 
clause  to  be  considered  as  inhibiting  the  state  from  impairing 
the  obligation  of  contracts  between  two  individuals,  but  as  ex- 
cluding from  that  inhibition  contracts  made  with  itself  ? 

The  words  themselves  contain  no  such  distinction.  They  are 
general,  and  are  applicable  to  contracts  of  every  description. 
If  contracts  made  with  the  state  are  to  be  exempted  from  their 
operation,  the  exception  must  arise  from  the  character  of  the 
contracting  party,  not  from  the  words  which  are  employed. 

Whatever  respect  might  have  been  felt  for  the  state  sovereign- 
ties, it  is  not  to  be  disguised  that  the  framers  of  the  constituticHi 
viewed  with  some  apprehension  the  violent  acts  which  might 
grow  out  of  the  feelings  of  the  moment;  and  thathhe  people 
of  .the  United  States,  in  adopting  that  instrument,  have  mani- 
fested a  determination  to  shield  themselves  and  their  property 
from  the  effects  of  those  sudden  and  strong  passions  to  which 
mes  are  exposed.  The  restrictions  on  the  legislative  power  of 
the  states  are  obviously  founded  in  this  sentiment ;  and  the  con- 
stitution of  the  United  States  contains  what  may  be  deemed  a 
bill  of  rights  for  the  people  of  each  stateX 

'^  No  state  shall  pass  any  bill  of  attainder,  ex  poatfadto  law,  or 
law  impairing  the  obligation  of  contracts." 
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A  bin  of  attainder  may  affect  the  life  of  an  individual,  or  may 
(XMififlcate  his  property,  or  may  do  both. 

In  this  form,  the  power  of  the  legislature  over  the  lives  and 
fortunes  of  individuals  is  expressly  restrained.  What  motive, 
then,  for  implying,  in  words  which  import  a  general  prohibition 
to  impair  the  obligation  of  contracts,  an  exception  in  favor  of 
the  right  to  impair  the  obligation  of  those  contracts  into  which 
the  state  may  enter  ? 

The  state  legislatures  can  pass  no  ex  poet  facto  law.  An  ex 
post  facto  law  is  one  which  renders  an  act  punishable  in  a  maa- 
ner  in  which  it  was  not  punishable  when  it  was  conmiitted. 
Such  a  law  may  inflict  penalties  on  the  person,  or  may  inflict 
pecuniary  penalties  which  swell  the  public  treasury.  The  l^s- 
lalure  is,  then,  prohibited  from  passing  a  law  by  which  a  man's 
estate,  or  any  part  of  it,  shall  be  seized  for  a  crime  which  was 
not  declared  by  s<Hne  previous  law  to  render  him  liable  to  that 
punishment.  Why,  then,  should  violence  be  done  to  the  natural 
meaning  of  words  for  the  purpose  -of  leaving  to  the  legislature 
the  power  of  seizing,  for  public  use,  the  estate  of  an  individual, 
in  the  form  of  a  law  annulling  the  title  by  which  he  holds  that 
estate  ?  The  court  can  perceive  no  sufiicient  grounds  for  making 
this  distinction.  This  rescinding  act  would  have  the  effect  of 
an  ex  post  facto  law.  It  forfeits  the  estate  of  Fletcher  for  a 
crime  not  committed  by  himself,  but  by  those  from  whom  he 
purchased.  This  cannot  be  effected  in  the  form  of  an  ex  post 
facto  law,  or  bill  of  attainder ;  why,  then,  is  it  allowable  in  the 
fonn  of  a  law  annulling  the  original  grant  ? 

The  argument  in  favor  of  presuming  an  intention  to  except 
a  case,  not  excepted  by  the  words  of  the  constitution,  is  suscep- 
tible of  some  illustration  from  a  principle  originally  ingrafted  in 
that  instrument,  though  no  longer  a  part  of  it.  The  constitu- 
tion as  passed  gave  the  courts  of  the  United  States  jurisdiction 
in  suits  brought  against  individual  states.  A  state,  then,  which 
violated  its  own  contract  was  suable  in  the  courts  of  the  United 
States  for  that  violation.  Would  it  have  been  a  defence  in  such 
a  suit  to  say  that  the  state  had  passed  a  law  absolving  itself 
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from  the  contract  ?  It  is  scarcely  to  be  conceived  that  such  a 
defence  could  be  set  up.  And  yet,  if  a  state  is  neither  re- 
strained by  the  general  principles  of  our  political  institutions, 
nor  by  the  words  of  the  constitution,  from  impairing  the  obliga- 
tion of  its  own  contracts,  such  a  defence  would  be  a  valid  one. 
This  feature  is  no  longer  found  in  the  constitution ;  but  it  aids 
in  the  construction  of  those  clauses  with  which  it  was  originally 
a^gQpiated. 

Lit  is,  then,  the  unanimoiiB  op^nmn  *^f  ♦h^  i*^"T*j  that,  in  this 
case,  the  estate  having  passed  into  the  hands  of  a  purchaser  for 
a  valuable  consideration,  without  notice,  the  state  of  Georgia 
was  restrained,  either  by  general  principles  which  are  common 
to  our  free  institutions,  or  by  the  particular  provisions  of  the 
constitution  of  the  United  States,  from  passing  a  law  whereby 
the  estate  of  the  plaintiff  in  the  premises  so  purchased  could 
be  constitutionally  and  legally  impaired  and  rendered  null  and 
voidTN 

In  overruling  the  demurrer  to  the  third  plea,  therefore,  there 
is  no  error. 

The  first  covenant  in  the  deed  is,  that  the  state  of  Geoigia, 
at  the  time  of  the  act  of  the  legislature  thereof,  entitled  as 
aforesaid,  was  legally  seized  in  fee  of  the  soil  thereof,  subject 
only  to  the  extinguishment  of  part  of  the  Indian  title  thereon. 

The  fourth  count  assigns,  as  a  breach  of  this  covenant,  that 
the  right  to  the  soil  was  in  the  United  States,  and  not  in 
Georgia. 

To  this  count  the  defendant  pleads  that  the  state  of  Geoigia 
was  seized ;  and  tenders  an  issue  on  the  fact,  in  which  the  plain- 
tiff joins.     On  this  issue  a  special  verdict  is  found. 

The  jury  find  the  grant  of  Carolma  by  Charles  Second  to  the 
Earl  of  Clarendon  and  others,  comprehending  the  whole  coun- 
try, from  36  degrees,  30  minutes,  north  latitude,  to  29  degrees, 
north  latitude,  and  from  the  Atlantic  to  the  South  sea. 

They  find  that  the  northern  part  of  this  territory  was  after- 
wards erected  into  a  separate  colony,  and  that  the  most  northern 
part  of  the  35th  degree  of  north  latitude  was  the  boundary  line 
between  North  and  South  Carolina. 
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That  seven  of  the  eight  proprietors  of  the  Carolina^  Burren- 
dered  to  George  Second,  in  the  year  1729,  who  appointed  a  gov- 
ernor of  South  Carolina. 

That  in  1732  George  the  Second  granted  to  the  Lord  Vis- 
count Percival  and  others  seven  eighths  of  the  territory  between 
the  Savannah  and  the  Alatamaha,  and  extending  west  to  the 
Soath  sea ;  and  that  the  remaining  eighth  part,  which  was  stiQ 
the  property  of  the  heir  of  Lcnrd  Carteret,  one  of  the  original 
grantees  of  Carolina,  was  afterwards  conveyed  to  them.  This 
territory  was  constituted  a  colony  and  caUed  Georgia. 

That  the  governor  of  South  Carolina  continued  to  exercise 
jurisdiction  south  of  Georgia. 

That  in  1752  the  grantees  surrendered  to  the  crown. 

That  in  1754  a  governor  was  appointed  by  the  crown,  with 
a  commission  describing  the  boundaries  of  the  colony. 

That  a  treaty  of  peace  was  concluded  between  Great  Britain 
and  Spain,  in  1763,  in  which  the  latter  ceded  to  the  former 
Florida,  with  Fort  St.  Augustin  and  the  bay  of  Pensacola. 

That  in  October,  1763,  the  King  of  Great  Britain  issued  a 
proclamation,  creating  four  new  colonies,  Quebec,  East  Florida, 
West  Florida,  and  Grenada,  and  prescribing  the  bounds  of 
each ;  and  further  declaring  that  all  the  lands  between  the  Ala- 
tamaha  and  St.  Mary's  should  be  annexed  to  Georgia.  The 
same  proclamation  contained  a  clause  reserving,  under  the 
dominion  and  protection  of  the  crown,  for  the  use  of  the  In- 
dians, all  the  lands  on  the  western  waters,  and  forbidding  a 
settlement  on  them,  or  a  purchase  of  them  from  the  Indians. 
The  lands  conveyed  to  the  plaintiff  lie  on  the  western  waters. 

That  in  November,  1763,  a  commission  was  issued  to  the 
governor  of  Georgia,  in  which  the  boundaries  of  that  province 
are  described  as  extending  westward  to  the  Mississippi.  A 
commission  describing  boundaries  of  the  same  extent  was  after- 
wards granted  in  1764. 

That  a  war  broke  out  between  Great  Britain  and  her  colonies, 
which  terminated  in  a  treaty  of  peace  acknowledging  them  as 
sovereign  and  independent  states. 
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That  in  April,  1787,  a  convention  was  entered  into  between 
the  states  of  South  Carolina  and  Georgia,  settling  the  boundary - 
line  between  them. 

The  jury  afterwards  describe  the  situation  of  the  lands  men- 
tioned in  the  plaintiff's  declaration,  in  such  manner  that  their 
lying  within  the  limits  of  Georgia,  as  defined  in  the  prodama- 
tion  of  1763,  m  the  treaty  of  peace,  and  in  the  convention 
between  that  state  and  South  Carolina,  has  not  been  ques- 
tioned. 

The  counsel  for  the  plaintiff  rest  their  argument  on  a  single 
proposition.  They  contend  that  the  reservation  for  the  use  of 
the  Indians,  contained  in  the  proclamation  of  1763,  excepts  the 
lands  on  the  western  waters  from  the  colonies  within  whose 
bounds  they  would  otherwise  have  been,  and  that  they  were 
acquired  by  the  revolutionary  war.  All  acquisitions  during  the 
war,  it  is  contended,  were  made  by  the  joint  arms,  for  the  joint 
benefit  of  the  United  States,  and  not  for  the  benefit  of  any 
particular  state. 

The  court  does  not  understand  the  proclamation  as  it  is  under- 
stood by  the  counsel  for  the  plaintiff.  The  reservation  for  the 
use  of  the  Indians  appears  to  be  a  temporary  arrangement  sus- 
pending, for  a  time,  the  settlement  of  the  country  reserved,  and 
the  powers  of  the  rofdl  governor  within  the  territcMy  reserved, 
but  is  not  conceived  to  amount  to  an  alteration  of  the  bounda- 
ries of  the  colony.  If  the  language  of  the  proclamation  be  in 
itself  doubtful,  the  conmiissions  subsequent  thereto,  which  were 
given  to  the  governors  of  Georgia,  entirely  remove  the  doubt 

The  question,  whether  the  vacant  lands  within  the  United 

/ States  became  a  joint  property,  or  belonged  to  the  separate 
states,  was  a  momentous  question,  which,  at  one  time,  threatened 
to  shake  the  American  confederacy  to  its  foundation.  This  im- 
pcNTtant  and  dangerous  contest  has  been  compromised,  and  the 
compromise  is  not  now  to  be  disturbed. 

It  is  the  opinion  of  the  court  that  the  particular  land  stated 
in  the  declaration  appears,  from  this  special  verdict,  to  lie  within 
the  state  of  Georgia,  and  that  the  state  of  Georgia  had  power 
to  grant  it. 
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S<Mne  difficulty  was  produced  by  the  language  of  the  cove- 
nant  and  of  the  pleadings.  It  was  doubted  whether  a  state  can 
be  seized  in  fee  of  lands  subject  to  the  Indian  title,  and  wheth- 
er a  decision  that  they  were  seized  in  fee  might  not  be  con- 
strued to  amount  to  a  decision  that  their  grantee  might  maintain 
an  ejectment  for  them,  notwithstanding  that  title. 

The  majority  of  the  court  is  of  opinion  that  the  nature  of  the 
Indian  title,  which  is  certainly  to  be  respected  by  all  courts, 
until  it  be  legitimately  extinguished,  is  not  such  as  to  be  abso- 
lutely repugnant  to  seizin  in  fee  on  the  part  of  the  state. 

Judgment  affirmed  with  costs. 
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UNITED   STATES  v.  BEVANS. 

Februabt  Term,  1818. 
[3  Wheaton*!  lUporta,  337-391.] 

Bevans  was  a  marine  on  board  the  United  States  ship  Inde- 
pendence; and  while  this  ship  was  lying  in  Boston  harbor, 
within  the  limits  wherein  the  process  of  the  courts  of  Massa- 
chusetts had  always  been  served,  he  killed  the  cook's  mate  of 
said  ship.  He  was  tried  for  this  act  before  the  United  States 
circuit  court  for  the  district  of  Massachusetts  and  found  guilty. 
A  motion  for  a  new  trial  was  then  made ;  but  the  judges  of 
that  court  being  opposed  in  opinion  as  to  the  case  being  within 
their  jurisdiction,  it  was  brought  to  the  supreme  court  for  de- 
cision. 

On  the  21st  of  February  the  chief  justice  delivered  the  opin- 
ion of  the  court :  — 

The  question  proposed  by  the  circuit  court  which  will  be 
first  considered  is,  — 

Whether  the  offence  charged  in  this  indictment  was,  accord- 
ing to  the  statement  of  facts  which  accompanies  the  question, 
''  within  the  jurisdiction  or  cognizance  of  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts  7 " 

The  indictment  appears  to  be  founded  on  the  eighth  section 
of  the  "  act  for  the  punishment  of  certain  crimes  against  the 
United  States."  That  section  gives  the  courts  of  the  union 
cognizance  of  certain  offences  committed  on  the  high  seas,  or 
in  any  river,  haven,  basin,  or  bay  out  of  the  jurisdiction  of  any 
particular  state. 

Whatever  may  be  the  constitutional  power  of  congress,  it  v^ 
clear  that  this  power  has  not  been  so  exercised  in  this  section  o^ 
the  act  as  to  confer  on  its  courts  jurisdiction  over  any  offeno^ 
committed  in  a  river,  haven,  basin,  or  bay,  which  river,  havenj 
basin,  or  bay  is  within  the  jurisdiction  of  any  particular  state.     I 

What,  then,  is  the  extent  of  jurisdiction  which  a  state  possesses^ 
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We  answer,  without  hesitation,  the  jurisdiction  of  a  state  is 
coextensive  with  its  territory ;  coextensive  with  its  legislative 
power. 

The  place  described  is  unquestionably  within  the  original  ter- 
ritory of  Massachusetts.  It  is,  then,  within  the  jurisdiction  of 
Massachusetts,  unless  that  jurisdiction  has  been  ceded  to  the 
United  States. 

It  is  contended  to  have  been  ceded  by  that  article  in  the  con- 
stitution which  declares  that  '^  the  judicial  power  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction.'^  The  argu- 
ment is,  that  the  power  thus  granted  is  exclusive  ;  and  that  the 
murder  committed  by  the  prisoner  is  a  case  of  admiralty  and 
maritime  jurisdiction. 

Let  this  be  admitted.  It  proves  the  power  of  congress  to 
legislate  in  the  case ;  not  that  congress  has  exercised  that  power. 
It  has  been  argued,  and  the  argument  in  favor  of,  as  well  as 
that  against  the  proposition,  deserves  great  consideration,  that 
courts  of  common  law  have  concurrent  jurisdiction  with  courts 
of  admiralty  over  murder  committed  in  bays,  which  are  inclosed 
parts  of  the  sea ;  and  that  for  this  reason  the  offence  is  within 
the  jurisdiction  of  Massachusetts.  But  in  construing  the  act 
of  congress,  the  court  believes  it  to  be  unnecessary  to  pursue 
the  investigation  which  has  been  so  well  made  at  the  bar  re- 
specting the  jurisdiction  of  these  rival  courts. 

To  bring  the  offence  within  the  jurisdiction  of  the  courts  of 
the  onicMi,  it  must  have  been  committed  in  a  river,  &c.,  out  of 
the  jurisdiction  of  any  state.  It  is  not  the  offence  committed, 
but  the  bay  in  which  it  is  committed,  which  must  be  out  of  the 
jurisdiction  of  the  state.  If,  then,  it  should  be  true  that  Massa- 
chusetts can  take  no  cognizance  of  the  offence  ;  yet,  unless  the 
place  itself  be  out  of  her  jurisdiction,  congress  has  not  given 
cognizance  of  that  offence  to  its  courts.  If  there  be  a  common 
jurisdiction,  the  crime  cannot  be  punished  in  the  courts  of  the 
union- 
Can  the  cession  of  aU  cases  of  admiralty  and  maritime  juris- 
diction be  construed  into  a  cession  of  the  waters  on  which  those 
eases  may  arise? 
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This  is  a  qttestion  on  which  the  court  is  incapable  of  feeliog 
a  doubt.  The  article  which  describes  the  judicial  power  of  the 
United  States  is  not  intended  for  the  cession  of  territory  or  of 
general  jurisdiction.  It  is  obviously  designed  for  other  purposes. 
It  is  in  the  eighth  section  of  the  second  article  we  are  to  look 
for  cessicms  of  territory  and  of  exclusive  jurisdiction.  Congress 
has  power  to  exercise  exclusive  jurisdiction  over  this  district, 
and  over  all  places  purchased,  by  the  consent  of  the  l^slature 
of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings. 

It  is  observable  that  the  power  of  exclusive  legislation  (which 
is  jurisdiction)  is  united  with  cession  of  territory,  which  is  to 
be  the  free  act  of  the  states.  It  is  difficult  to  compare  the  two 
sections  together  without  feeling  a  conviction,  not  to  be  strength- 
ened by  any  commentary  on  them,  that,  in  describing  the  judicial 
power,  the  framers  of  our  constitution  had  not  in  view  any 
cession  of  territory,  or,  which  is  essentially  the  same,  of  general 
jurisdiction. 

It  is  not  questioned  that  whatever  may  be  necessary  to  the 
full  and  unlimited  exercise  of  admiralty  and  maritime  juris- 
diction is  in  the  government  of  the  union.  Congress  may  pass 
all  laws  which  are  necessary  and  proper  for  giving  the  most 
complete  effect  to  this  power.  Still,  the  general  jurisdiction 
over  the  place,  subject  to  this  grant  of  power,  adheres  to  the 
territory,  as  a  portion  of  sovereignty  not  yet  given  away.  The 
residuary  powers  of  legislation  are  still  in  Massachusetts.  Sup- 
pose, for  example,  the  power  of  regulating  trade  had  not  been 
given  to  the  general  government  Would  this  extension  of  the 
judicial  power  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion have  devested  Massachusetts  of  the  power  to  regulate  the 
trade  of  her  bay  ?  As  the  powers  of  the  respective  govern- 
ments now  stand,  if  two  citizens  of  Massachusetts  step  into 
shallow  water  when  the  tide  flows,  and  fight  a  duel,  are  they  not 
within  the  jurisdiction  and  punishable  by  the  laws  of  Massa- 
chusetts ?  If  these  questions  must  be  answered  in  the  affiima- 
tive,  and  we  beUeve  they  must,  then  the  bay  in  which  this  mur- 
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der  was  committed  is  not  out  of  the  jurisdiction  of  a  state,  and 
the  circuit  court  of  Massachusetts  is  not  authorized  by  the  seo* 
tion  under  consideration  to  take  cognizance  of  the  murder 
which  has  been  committed. 

It  may  be  deemed  within  the  scope  of  the  question  certified 
to  this  court,  to  inquire  whether  any  other  part  of  the  act  haa 
given  cognizance  of  this  murder  to  the  circuit  court  of  Massa^ 
chusetts  ? 

The  third  section  enacts,  ^'  that  if  any  person  or  persons  shall, 
within  any  fort,  arsenal,  dock-yard,  magazine.  Or  in  any  other 
place  or  district  of  country  under  the  sole  and  exclusive  juri»- 
diction  of  the  United  States,  commit  the  drime  of  wilful  murder, 
such  person  or  persons,  on  being  thereof  convicted,  shall  suffer 
death." 

Although  the  bay  on  which  this  murder  was  committed  might 
not  be  out  of  the  jurisdiction  of  Massachusetts,  the  ship  of  war 
on  the  deck  of  which  it  was  committed  is,  it  has  been  said,  "  a 
place  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,"  whose  courts  may  consequently  take  cognizance  of  the 
offence. 

That  a  government,  which  possesses  the  broad  power  of  war, 
which  '^  may  provide  and  maintain  a  navy,"  which  ^'  may  make 
roles  for  the  government  and  regulation  of  the  land  and  naval 
forces,"  has  power  to  punish  an  offence  committed  by  a  marine 
on  board  a  ship  of  war,  wherever  that  ship  may  Ue,  is  a  propo- 
sition never  to  be  questioned  in  this  court.  On  this  section,  as 
on  the  eighth,  the  inquiry  respects  not  the  extent  of  the  power  of 
congress,  but  the  extent  to  which  that  power  has  been  exercised. 

The  objects  with  which  the  word  ^^  place  "  is  associated  are 
all,  in  their  nature,  fixed  and  territorial.  A  fort,  an  arsenal,  a 
dock-yard,  a  magazine  are  all  of  this  character.  When  the 
sentence  proceeds  with  the  words,  "  or  in  any  other  place  or 
district  of  country  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,"  the  construction  seems  irresistible  that  by 
the  words  '^  other  place  "  was  intended  another  place  of  a  simi- 
lar character  vrith  those  previously  enumerated,  and  with  that 
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which  follows.  Congress  might  have  omitted,  in  its  enumera- 
tion, some  similar  place  within  its  exclusive  jurisdiction,  which 
was  not  comprehended  by  any  of  the  terms  employed,  to  which 
some  other  name  might  be  given ;  and  therefore  the  words 
"  other  place  "  or  "  district  of  country  "  were  added  ;  but  the 
context  shows  the  mind  of  the  legislature  to  have  been  fixed  on 
territorial  objects  of  a  similar  character. 

This  construction  is  strengthened  by  the  fact,  that,  at  the 
time  of  passing  this  law,  the  United  States  did  not  possess  a 
single  ship  of  war.  It  may  therefore  be  reasonably  supposed 
that  a  provision  for  the  punishment  of  crimes  in  the  navy  might 
be  postponed  until  some  provision  for  a  navy  should  be  made. 
While  taking  this  view  of  the  subject,  it  is  not  entirely  unwor- 
thy of  remark  that  afterwards,  when  a  navy  was  created,  and 
congress  did  proceed  to  make  rules  for  its  regulation  and  gov- 
ernment, no  jurisdiction  is  given  to  the  courts  of  the  United 
States  of  any  crime  committed  in  a  ship  of  war,  wherever  it 
may  be  stationed.  Upon  these  reasons  the  court  is  of  opinion 
that  a  murder  committed  on  board  a  ship  of  war,  lying  within 
the  harbor  of  Boston,  is  not  cognizable  in  the  circuit  court  for 
the  district  of  Massachusetts ;  which  opinion  is  to  be  certified 
to  that  court. 

The  opinion  of  the  court  on  this  point  is  believed  to  render 
it  unnecessary  to  decide  the  question  respecting  the  jurisdiction 
of  the  state  court  in  the  case. 
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STURGES  V.  CROWNINSHIELD. 
FEBRUAiir  Term,  1819. 

[4  Wbeaton'a  Reports,  122-208.] 

Crowninshield,  on  the  22d  of  March,  1811,  made  two  prom- 
issory notes  to  Sturges,  due  in  the  following  August  On  the 
3d  of  April,  1811,  the  legislature  of  New  York,  in  which  state 
the  notes  were  given,  passed  "  An  act  for  the  benefit  of  insol- 
vent debtors  and  their  creditors."  Crowninshield  did  not  pay 
his  notes,  but  complied  with  the  act  referred  to,  and  obtained  a 
discharge.  Sturges  sued  him  before  the  United  States  circuit 
court  for  the  district  of  Massachusetts,  and  the  judges  being 
opposed  in  opinion  upon  the  great  questions  in  the  case,  it  was 
brought  before  the  supreme  court,  the  opinion  of  which  was  de- 
livered by  Chief  Justice  Marshall  on  the  17th  of  February,  1819. 

This  case  is  adjourned  from  the  court  of  the  United  States 
for  the  first  circuit  and  the  district  of  Massachusetts,  on  several 
points,  on  which  the  judges  of  that  court  were  divided,  which 
are  stated  in  the  record  for  the  opinion  c^  this  court  The 
first  is,  — 

Whether,  since  the  adoption  of  the  constitution  of  the  United 
States,  any  state  has  authority  to  pass  a  bankrupt  law,  or  whether 
the  power  is  exclusively  vested  in  the  congress  of  the  United 
States? 

This  question  depends  on  the  following  clause,  in  the  eighth 
section  of  the  first  article  of  the  constitution  of  the  United 
States:  — 

"  The  congress  shall  have  power,"  &c.,  to  "  establish  a  uni- 
form rule  of  naturahzation,  and  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States." 

The  counsel  for  the  plaintifi"  contend  that  the  grant  of  this 
power  to  congress,  without  limitation,  takes  it  entirely  from  the 
several  states. 
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In  support  of  this  proposition,  they  argue  that  every  power 
given  to  congress  is  necessarily  supreme  ;  and  if,  from  its  na- 
ture, or  from  the  words  of  grant,  it  is  apparently  intended  to 
be  exclusive,  it  is  as  much  so  as  if  the  states  were  expressly 
forbidden  to  exercise  it. 

These  propositions  have  been  enforced  and  illustrated  by 
many  arguments  drawn  from  different  parts  of  the  constitution. 
That  the  power  is  both  unlimited  and  supreme  is  not  ques- 
tioned. That  it  is  exclusive  is  denied  by  the  counsel  for  the 
defendant. 

In  considering  this  question,  it  must  be  recollected,  that,  pre- 
vious to  the  formation  of  the  new  constitution,  we  were  divided 
into  independent  states,  united  for  some  purposes,  but  in  most 
respects  sovereign.  These  states  could  exercise  almost  every 
power,  and  among  others  that  of  passing  bankrupt  laws.  When 
the  American  people  created  a  national  legislature,  with  certain 
enumerated  powers,  it  was  neither  necessary  nor  proper  to  de- 
fine the  powers  retained  by  the  states.  These  powers  proceed 
not  from  the  people  of  America,  but  from  the  people  of  the 
several  states  ;  and  remain,  after  the  adoption  of  the  constitu- 
tion, what  they  were  before,  except  so  far  as  they  may  be 
abridged  by  that  instrument.  In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition  ;  and  this  shows  the 
sense  of  the  convention  to  have  been  that  the  mere  grant  of  a 
power  to  congress  did  not  imply  a  prohibition  on  the  states  to 
exercise  the  same  power.  But  it  has  never  been  supposed  that 
this  concurrent  power  of  legislation  extended  to  every  possible 
case  in  which  its  exercise  by  the  states  has  not  been  expressly 
prohibited.  The  confusion  resulting  from  such  a  practice  would 
be  endless.  The  principle  laid  down  by  the  counsel  for  the 
plaintiff,  in  this  respect,  is  undoubtedly  correct.  Whenever 
the  terms  in  which  a  power  is  granted  to  congress,  or  the  nature 
of  the  power,  require  that  it  should  be  exercised  exclusively  by 
congress,  the  subject  is  as  completely  taken  from  the  state 
legislatures  as  if  they  had  been  expressly  forbidden  to  act 
on  it. 
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Is  the  power  to  establish  uniform  laws  on  the  subject  of  bank*- 
ruptcies  throughout  the  United  States  of  this  description  ? 

The  peculicu-  terms  of  the  grant  certainly  deserve  notice. 
Congress  is  not  authorized  merely  to  pass  laws  the  operation  of 
which  shall  be  uniform,  but  to  establish  uniform  laws  on  the 
subject  throughout  the  United  States.  This  establishment  of 
uniformity  is,  perhaps,  incompatible  with  state  legislation  on 
that  part  of  the  subject  to  which  the  acts  of  congress  may  ex- 
tend. But  the  subject  is  divisible  in  its  nature  into  bankrupt 
and  insolvent  laws ;  though  the  line  of  partition  between  them 
is  not  so  distinctly  marked  as  to  enable  any  person  to  say,  with 
positive  precision,  what  belongs  exclusively  to  the  one,  and  not 
to  the  other  class  of  laws.  It  is  said,  for  example,  that  laws 
which  merely  liberate  the  person  are  insolvent  laws,  and  those 
which  discharge  the  contract  are  bankrupt  laws.  But  if  an 
act  of  congress  should  discharge  the  person  of  the  bankrupt, 
and  leave  his  future  acquisitions  liable  to  his  creditors,  we 
should  feel  much  hesitation  in  saying  that  this  was  an  insolvent, 
not  a  bankrupt  act;  and  therefore  unconstitutional.  Another 
distinction  has  been  stated,  and  has  been  uniformly  observed. 
Insolvent  laws  operate  at  the  instance  of  an  imprisoned  debtor, 
bankrupt  laws  at  the  instance  of  a  creditor.  But  should  an  act 
of  congress  autliorize  a  commission  of  bankruptcy  to  issue  on 
the  application  of  a  debtor,  a  court  would  scarcely  be  war- 
ranted in  saying  that  the  law  was  unconstitutional,  and  the 
conunission  a  nullity. 

When  laws  of  each  description  may  be  passed  by  the  same 
legislature,  it  is  unnecessary  to  draw  a  precise  line  between 
them.  The  difficulty  can  arise  only  in  our  complex  system, 
where  the  legislature  of  the  union  possesses  the  power  of  enact- 
ing bankrupt  laws ;  and  those  of  the  states,  the  power  of  enacts 
ing  insolvent  laws.  If  it  be  determined  that  they  are  not  laws 
of  the  same  character,  but  are  as  distinct  as  bankrupt  laws,  and 
laws  which  regulate  the  course  of  descents,  a  distinct  line  of 
separation  must  be  drawn,  and  the  power  of  each  government 
marked  with  precision.     But  all  perceive  that  this  line  must 
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the  obligation  of  his  contract.  In  the  case  at  bar  the  defend- 
ant has  given  his  promissory  note  to  pay  the  plaintiff  a  sum  of 
money  on  or  before  a  certain  day.  The  contract  binds  him  to 
pay  that  sum  on  that  day ;  and  this  is  its  obligation.  Any  law 
which  releases  a  part  of  this  obligation  must,  in  the  literal 
sense  of  the  word,  impair  it.  Much  more  musi  a  law  impair  it 
which  makes  it  totally  invalid,  and  entirely  discharges  it. 

The  words  of  the  constitution,  then,  are  express,  and  incapa- 
ble of  being  misunderstood.  They  admit  of  no  variety  of  con- 
struction, and  are  acknowledged  to  apply  to  that  species  of 
contract,  an  engagement  between  man  and  man  for  the  pajrment 
of  money,  which  has  been  entered  into  by  these  parties.  Yet 
the  opinion,  that  this  law  is  not  within  the  prohibition  of  the 
constitution,  has  been  entertained  by  those  who  are  entitied  to 
great  respect,  and  has  been  supported  by  arguments  which  de- 
serve to  be  seriously  considered. 

It  has  been  contended,  that,  as  a  contract  can  only  bind  a 
man  to  pay  to  the  fuU  extent  of  his  property,  it  is  an  implied 
condition  that  he  may  be  discharged  on  surrendering  the  whole 
of  it. 

But  it  is  not  true  that  the  parties  have  in  view  only  the 
property  in  possession  when  the  contract  is  formed,  or  that  its 
obligation  does  not  extend  to  future  acquisitions.  Industry, 
talents,  and  integrity  constitute  a  fund  which  is  as  confi- 
denUy  trusted  as  property  itself.  Future  acquisitions  are  there- 
fore liable  for  contracts ;  and  to  release  them  from  this  liability 
impairs  their  obligation. 

It  has  been  argued  that  the  states  are  not  prohibited  from 
passing  bankrupt  laws,  and  that  the  essential  principle  of  suph 
laws  is  to  discharge  the  bankrupt  from  all  past  obUgations ;  that 
the  states  have  been  in  the  constant  practice  of  passing  insol- 
vent laws,  such  as  that  of  New  York ;  and  if  the  framers  of  the 
constitution  had  intended  to  deprive  them  of  this  power,  insol* 
vent  laws  would  have  been  mentioned  in  the  prohibition  ;  that 
the  prevailing  evil  of  the  times,  which  produced  this  clause  in 
the  constitution,  was  the  practice  of  emitting  paper  money,  of 
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making  property  which  was  useless  to  the  creditor  a  discharge 
of  his  debt,  and  of  changing  the  time  of  payment  by  author^ 
izing  distant  instahnents.  Laws  of  this  description,  not  insol- 
vent laws,  constituted,  it  is  said,  the  mischief  to  be  remedied  ; 
and  laws  of  this  description,  not  insolvent  laws,  are  within  the 
true  spirit  of  the  prohibition. 

The  constitution  does  not  grant  to  the  states  the  power  of 
passing  bankrupt  laws,  or  any  other  power ;  but  finds  them  in 
possession  of  it,  and  may  either  prohibit  its  future  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy  may  require.  It 
has  so  far  restrained  it  as  to  prohibit  the  passage  of  «any  law  im- 
pairing the  obligation  of  contracts.  Although,  then,  the  states 
may,  until  that  power  shall  be  exercised  by  congress,  pass  laws 
concerning  bankrupts;  yet  they  cannot  constitutionally  intro- 
duce into  such  laws  a  clause  which  discharges  the  obligations 
the  bankrupt  has  entered  into.  It  is  not  admitted,  that,  without 
this  principle,  an  act  cannot  be  a  bankrupt  law ;  and  if  it  were, 
that  admission  would  not  change  the  constitution,  nor  exempt 
such  acts  from  its  prohibitions. 

The  ailment  drawn  from  the  omission  in  the  constitution 
to  prohibit  the  states  from  passing  insolvent  laws  admits  of  sev- 
eral satisfieictory  answers.  It  was  not  necessary,  nor  would  it 
have  been  safe,  had  it  even  been  the  intention  of  the  framers  of 
•  the  constitution  to  prohibit  the  passage  of  all  insolvent  laws,  to 
enumerate  particular  subjects  to  which  the  principle  they  in- 
tended to  estabUsh  should  apply.  The  principle  was  the  invio- 
lability of  contracts.  This  principle  was  to  be  protected  in 
whatsoever  form  it  might  be  assailed.  To  what  purpose  enume- 
rate the  particular  modes  of  violation  which  should  be  forbidden, 
when  it  was  intended  to  forbid  all  ?  Had  an  enumeration  of 
all  the  laws  which  might  violate  contracts  been  attempted,  the 
proTision  must  have  been  less  complete  and  involved  in  more 
perplexity  than  it  now  is.  The  plain  and  simple  declaration, 
that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts,  includes  insolvent  laws,  and  all  other  laws,  so  far  as 
they  infringe  the  principle  the  convention  intended  to  hold 
sacred,  and  no  farther. 
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But  a  still  more  satisfactory  answer  to  this  argument  is  that 
the  convention  did  not  intend  to  prohibit  the  passage  of  all 
insolvent  laws.  To  punish  honest  insolvency  by  imprisonment 
for  life,  and  to  make  this  a  constitutional  principle,  would  be 
an  excess  of  inhumanity  which  will  not  readily  be  imputed  to 
the  illustrious  patriots  who  framed  our  constitution,  nor  to  the 
people  who  adopted  it.  The  distinction  between  the  obliga^ 
tion  of  a  contract,  and  the  remedy  given  by  the  legislature  to 
enforce  that  obligation,  has  been  taken  at  the  bar,  and  exists  in 
the  nature  of  things.  Without  impairing  tlie  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct.  Confinement  of  the  debtor  may  be 
a  punishment  for  not  performing  his  contract,  or  may  be  al- 
lowed as  a  means  of  inducing  him  to  perform  it.  But  the  state 
may  refuse  to  inflict  this  punishment,  or  may  withhold  this 
means,  and  leave  the  contract  in  full  force.  Imprisonment  is  no 
part  of  the  contract,  and  simply  to  release  the  prisoner  does  not 
impair  its  obligation.  No  argument  can  be  fairly  drawn  from  the 
sixty-first  section  of  the  act  for  establishing  a  uniform  system  of 
bankruptcy,  which  militates  against  this  reasoning.  That  sec- 
tion declares  that  the  act  shall  not  be  construed  to  repeal  or 
annul  the  laws  of  any  state  then  in  force  for  the  relief  of  in- 
solvent debtors,  except  so  far  as  may  respect  persons  and  cases 
clearly  within  its  purview ;  and  in  such  cases  it  affords  its  sanc- 
tion to  the  relief  given  by  the  insolvent  laws  of  the  state,  if  the 
creditor  of  the  prisoner  shall  not,  within  three  months,  proceed 
against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  congress 
that  insolvent  laws  might  be  considered  as  a  branch  of  the 
bankrupt  system,  to  be  repealed  or  annulled  by  an  act  for  estab- 
lishing that  system,  although  not  within  its  purview.  It  was 
for  that  reason  only  that  a  provision  against  this  construction 
could  be  necessary.  The  last  member  of  the  section  adopts  the 
provisions  of  the  state  laws,  so  far  as  they  apply  to  cases  within 
the  purview  of  the  act. 

This  section  certainly  attempts  no  construction  of  the  con- 
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Btitution,  nor  does  it  suppose  any  provision  in  the  insolvent  laws 
impairing  the  obligation  of  contracts.  It  leaves  them  to  oper- 
ate, so  far  as  constitutionally  they  may,  unaffected  by  the  act 
of  congress,  except  where  that  act  may  apply  to  individual 
cases. 

The  argument  which  has  been  pressed  most  earnestly  at  the 
bar  is,  that,  although  all  legislative  acts,  which  discharge  the 
obligation  of  a  contract  without  performance,  are  within  the 
very  words  of  the  constitution,  yet  an  insolvent  act,  containing 
this  principle,  is  not  within  its  spirit,  because  such  acts  have 
been  passed  by  colonial  and  state  legislatures  from  the  first  set- 
tlement of  the  country,  and  because  we  know,  from  the  history 
of  the  times,  that  the  mind  of  the  convention  was  directed  to 
other  laws,  which  were  fraudulent  in  their  character,  which 
enabled  the  debtor  to  escape  from  his  obligation  and  yet  hold 
his  property,  not  to  this,  which  is  beneficial  in  its  operation. 

Before  discussing  this  argument,  it  may  not  be  improper  to 
premise,  that,  although  the  spirit  of  an  instrument,  especially  of 
a  constitution,  is  to  be  respected  not  less  tlian  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be 
dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances 
that  a  case,  for  which  the  words  of  an  instrument  expressly  pro- 
vide, shall  be  exempted  from  its  operation.  Where  words  con- 
flict with  each  other,  where  the  different  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  inconsistent,  unless 
the  natural  and  common  import  of  words  be  varied,  construc- 
tion beccMnes  necessary,  and  a  departure  from  the  obvious 
meaning  of  words  is  justifiable.  But  if  in  any  case  the  plain 
meaning  of  a  provision,  not  contradicted  by  any  other  provision 
in  the  same  instrument,  is  to  be  disregarded,  because  we  believe 
the  framers  of  that  instrument  could  not  intend  what  they  say, 
it  must  be  one  in  which  the  absurdity  and  injustice  of  applying 
the  provision  to  the  case  would  be  so  monstrous  that  all  mcui- 
kind  would,  without  hesitation,  unite  in  rejecting  the  applica- 
tion. 

This  is  certainly  not  such  a  case.     It  is  said  the  colonial  and 
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State  legislatures  have  been  in  the  habit  of  passing  laws. of  this 
description  for  more  than  a  century ;  that  they  have  never  been 
the  subject  of  complaint,  and  consequently  could  not  be  within 
the  view  of  the  general  convention. 

Tde  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed  of  by  far  the  greater  number,  of  the  states  do  not  con- 
tain this  principle.  They  discharge  the  person  of  the  debtor, 
but  leave  his  obligation  to  pay  in  full  force.  To  this  the  con- 
stitution is  not  opposed. 

But  were  it  even  true  that  this  principle  had  been  introduced 
generally  into* those  laws,  it  would  not  justify  our  varying  the 
construction  of  the  section.  Every  state  in  the  union,  both 
while  a  colony  and  after  becoming  independent,  had  been  in 
the  practice  of  issuing  paper  money ;  yet  this  practice  is  in 
terms  prohibited.  If  the  long  exercise  of  the  power  to  emit 
bills  of  credit  did  not  restrain  the  convention  from  prohibiting 
its  future  exercise,  neither  can  it  be  said  that  the  long  exercise 
of  the  power  to  impair  the  obligation  of  contracts  should  pre- 
vent a  similar  prohibition.  It  is  not  admitted  that  the  prohibi- 
tion is  more  express  in  the  one  case  than  in  the  other.  It  does 
not,  indeed,  extend  to  insolvent  laws  by  name,  because  it  is  not 
a  law  by  name,  but  a  principle,  which  is  to  be  forbidden ;  and 
this  principle  is  described  in  as  appropriate  terms  as  our  lan- 
guage affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construc- 
tion justify  us  in  limiting  the  prohibition  under  consideration 
to  the  particular  laws  which  have  been  described  at  the  bar, 
and  which  furnished  such  cause  for  general  alarm.  What  were 
those  laws  ? 

We  are  told  they  were  such  as  grew  out  of  the  general  dis- 
tress following  the  war  in  which  our  independence  was  estab- 
lished. To  relieve  this  distress,  paper  money  was  issued ;  worth- 
less lands,  and  other  property  of  no  use  to  the  creditor,  were  made 
a  tender  in  payment  of  debts ;  and  the  time  of  payment  stipulated 
in  the  contract  was  extended  by  law.  These  were  the  peculiar 
evils  of  the  day.     So  much  mischief  was  done,  and  so  much 
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more  was  apprehended,  that  general  distrust  prevailed,  and  all 
confidence  between  man  and  man  was  destroyed.  To  laws  of 
this  description,  tHerefore,  it  is  said,  the  prohibition  to  pass  laws 
impairing  the  obligation  of  contracts  ought  to  be  confined. 

Let  this  argument  be  tried  by  the  words  of  the  section  under 
consideration. 

Was  this  general  prohibition  intended  to  prevent  paper 
money  ?  We  are  not  allowed  to  say  so,  because  it  is  expressly 
provided  that  no  state  shall  "  emit  bills  of  credit."  Neither 
could  these  words  be  intended  to  restrain  the  states  from  ena- 
bling debtors  to  discharge  their  debts  by  the  tender  of  property 
of  no  real  value  to  the  creditor,  because  for  that  subject  also 
particular  provision  is  made.  Nothing  but  gold  and  silver  coin 
can  be  made  a  tender  in  pajrment  of  debts. 

It  remains  to  inquire  whether  the  prohibition  under  consid- 
eration could  be  intended  for  the  single  case  of  a  laW'  directing 
that  judgments  should  be  carried  into  execution  by  instal- 
ments ? 

This  question  will  scarcely  admit  of  (Gseussion.  If  this  was 
the  only  remaining  mischief  against  which  the  constitution  in- 
tended to  provide,  it  would  undoubtedly  have  been,  like  paper 
money  and  tender  laws,  expressly  forbidden.  At  any  rate, 
terms  more  directly  applicable  to  the  subject,  more  appropriately 
expressing  the  intention  of  the  convention,  would  have  been 
used.  It  seems  scarcely  possible  to  suppose  that  the  framers  of 
the  constitution,  if  intending  to  prohibit  only  laws  authorizing 
the  payment  of  debts  by  instalment,  would  have  expressed  that 
intention  by  saying,  ^'  No  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  No  men  would  so  express  such  an 
intention.  No  men  would  use  terms  embracing  a  whole  class  of 
laws,  for  the  purpose  of  designating  a  single  individual  of  that 
class.  No  court  can  be  justified  in  restricting  such  compre- 
hensive words  to  a  particular  mischief  to  which  no  allusion  is 
made. 

The  fair,  and,  we  think,  the  necessary  construction  of  the 
sentence  requires  that  we  should  give  these  words  their  full  and 
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obvious  meaning.  A  general  dissatisfaction  with  that  lax  sys- 
tem of  legislation  which  followed  the  war  of  our  revolution 
undoubtedly  directed  the  mind  of  the  convention  to  this  subject 
It  is  probable  that  laws,  such  as  those  which  have  been  stated 
in  argument,  produced  the  loudest  complaints,  were  most  imme- 
diately felt.  The  attention  of  the  convention,  therefore,  was 
particularly  directed  to  paper  money,  and  to  acts  which  enabled 
the  debtor  to  discharge  his  debt  otherwise  than  was  stipulated 
in  the  contract.  Had  nothing  more  been  intended,  nothing 
more  would  have  been  expressed.  But,  in  the  opinion  of  the 
convention,  much  more  remained  to  be  done.  The  same  mis- 
chief might  be  effected  by  other  means.  To  restore  public  con- 
fidence completely,  it  was  necessary  not  only  to  prohibit  the  use 
of  particular  means  by  which  it  might  be  effected,  but  to  pro- 
hibit the  use  of  any  means  by  which  the  same  mischief  might 
be  produced.  The  convention  appears  to  have  intended  to 
establish  a  great  principle,  that  contracts  should  be  inviolable. 
The  constitution  therefore  declares  that  no  state  shall  pass  ^^  any 
law  impairing  the  obligation  of 'contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  convention  ; .  that  it  is  not  only  consistent  with,  but 
is  apparently  manifested  by,  all  that  part  of  the  section  which 
respects  this  subject ;  that  the  words  used  are  well  adapted  to 
the  expression  of  it ;  that  violence  would  be  done  to  their  plain 
meaning  by  understanding  them  in  a  more  limited  sense ;  those 
rules  of  construction,  which  have  been  consecrated  by  the  wis- 
dom of  ages,  compel  us  to  say  that  these  words  prohibit  the 
passage  of  any  law  discharging  a  contract  without  performance. 

By  way  of  analogy,  the  statutes  of  limitations  and  against 
usury  have  been  referred  to  in  argument ;  and  it  has  been  sup- 
posed that  the  construction  of  the  constitution  which  this  opin- 
ion maintains  would  apply  to  them  also,  and  must  therefore  be 
too  extensive  to  be  correct. 

We  do  not  think  so.  Statutes  of  limitation^  relate  to  the 
remedies  which  are  furnished  in  the  courts.  They  rather  estab- 
lish that  certain  circumstances  shall  amount  to  evidence  that  a 
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contract  has  been  performed,  than  dispense  with  its  performance. 
If,  in  a  state  where  six  years  may  be  pleaded  in  bar  to  an  action 
of  assumpsit,  a  law  should  pass,  declaring  that  contracts  already 
m  existence,  not  barred  by  the  statute,  should  be  construed  to 
be  within  it,  there  could  be  little  doubt  of  its  unconstitution- 
ality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be, 
that  no  person  shall  take  more  than  six  per  centum  per  annum 
for  the  use  of  money,  and  that,  if  more  be  reserved,  the  con- 
tract shall  be  void,  a  contract  made  thereafter,  reserving  seven 
per  cent.,  would  have  no  obligation  in  its  commencement ;  but 
if  a  law  should  declare  that  contracts  already  entered  into,  and 
reserving  the  legal  interest,  should  be  usurious  and  void,  either 
in  the  whole  or  in  part,  it  would  impair  the  obligation  of  the 
contract,  and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  considera- 
tion. It  is  confined  to  a  case  'in  which  a  creditor  sues  in  a 
court,  the  proceedings  of  which  the  legislature,  whose  act  is 
pleaded,  had  not  a  right  to  control ;  and  to  a  case  where  the 
creditor  had  not  proceeded  to  execution  against  the  body  of  his 
debtor,  within  the  state  whose  law  attempts  to  absolve  a  con- 
fined insolvent  debtor  from  his  obligation.  When  such  a  case 
arises,  it  will  be  considered. 

It  is  the  opinion  of  the  court  that  the  act  of  the  state  of 
New  York  which  is  pleaded  by  the  defendant  in  this  cause,  so 
br  as  it  attempts  to  discharge  this  defendant  from  the  debt  in 
the  declaration  mentioned,  is  contrary  to  the  constitution  of  the 
l/nited  States,  and  that  the  plea  is  no  bar  to  the  action. 
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M'CULLOCH   V.   THE    STATE   OF  MARYLAND  AND 

OTHERS. 

February  Term,  1819. 

[4  Wheaton's  Reports,  316-^437.] 

In  April,  1816,  the  congress  of  the  United  States  incorporated 
the  Bank  of  the  United  States.  In  1817  a  branch  of  this  bank 
was  placed  at  Baltimore,  Maryland.  In  1818  the  legislature  of 
Maryland  passed  a  law  to  tax  "  all  banks  or  branches  thereof, 
in  the  state  of  Maryland,  not  chartered  by  the  legislature." 
The  branch  of  the  United  States  Bank  did  not  pay  this  tax,  and 
M'CuUoch,  the  cashier,  was  sued  by  John  James,  for  himself 
and  the  state  of  Maryland,  according  to  the  provisions  of  the 
act  imposing  the  tax.  Judgment  being  given  in  the  state  courts 
against  M'CuUoch,  he  brought  it  before  the  supreme  court,  the 
opinion  of  which  was  delivered  by  the.  chief  justice  on  the  7th 
of  March,  1819. 

In  the  case  now  to  be  determined,  the  defendant,  a  sovereign 
state,  denies  the  obligation  of  a  law  enacted  by  the  legislature 
of  the  linion,  and  the  plaintiff,  on  his  part,  contests  the  validity  of 
an  act  which  has  been  passed  by  the  legislature  of  that  state. 
The  constUution  of  our  country,  in  its  most  interesting  and  vital 
part,  is  to  be  considered ;  the  conflicting  powers  of  the  govern- 
ment of  the  union  and  of  its  members,  as  marked  in  that  con- 
stitution, are  to  be  discussed  ;  and  an  opinion  given  which  may 
essentially  influence  the  great  operations  of  the  government, 
^o  tribunal  can  approach  such  a  question  without  a  deep  sense 
of  its  importance,  aqd  ^  the  awful  responsibility  involved  in 
its  decision.  But  it  mustn5e~13ecided  peacefully,  or  remiain  a 
source  of  hostile  legislation,  perhaps  of  hostility  of  a  still  more 
serious  nature ;  and  if  it  is  to  be  so  decided,  by  this  tribunal 
alone  can  the  decision  be  made.     On  the  supreme  court  of  the 
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United  States  has  the  constitution  of  our  country  deyolred  this 
important  duty. 

The  first  question  made  in  the  cause  is,  Has  congress  power 
to  incorporate  a  bank  ? 

It  has  been  truly  said  that  this  can  scarcely  be  considered  as 
an  open  question,  entirely  unprejudiced  by  the  former  proceed- 
ings of-  the  nation  respecting  it.  The  principle  now  contested 
was  introduced  at  a  very  early  period  of  our  history,  has  been 
rec(^ized  by  many  successive  legislatures,  and  has  been  acted 
upon  by  the  judicial  department,  in  cases  of  peculiar  delicacy, 
as  a  law  of  undoubted  obligation. 

It  will  not  be  denied  that  a  bold  and  daring  usurpation  might 
be  resisted,  after  an  acquiescence  still  longer  and  more  complete 
than  this.     But  it  is  conceived  that  a  doubtful  question, — one 
on  which  human  reason  may  pause  and  the  human  judgment  be 
suspended,  in  the  decision  of  which  the  great  principles  of  lib- 
erty are  not  concerned,  but  the  respective  powers  of  those  who 
are  equally  the  representatives  of   the  people  are  to  be  ad- 
justed, —  if  not  put  at  rest  by  the  practice  of  the  government, 
ought  to  receive  a  considerable  impression  from  that  practice. 
An  exposition  of  the  constitution,  deliberately  estaUished  by 
legislative  acts,  on  the  faith  g(  which  an  inunense  property  hat 
been  advanced,  ought  not  to  be  lightly  disregarded. 
[The  power  now  contested  was  exercised  by  the  first  congress 
elected  under  the  present  constituticMi.     The  bill  for  inoorpo* 
mating  the  bank  of  the  United  States  did  not  steal  upon  an  un* 
suspecting  legislature,  atfd  pass  unobserved.     Its  princiide  was 
completely  understood,  and  was  opposed  with  equal  seal  and 
ability.     After  being  resisted,  first  in  the  fair  and  open  field  of 
debate,  and  afterwards  in  the  executive  cabinet,  with  as  much 
persevering  talent  as  any  measure  has  ever  experienced,  and 
being  supported  by  arguments  which  convinced  minds  as  pure 
and  as  intelligent  as  this  country  can  boast,  it  became  a  law. 
The  original  act  was  permitted  to  expire ;  but  a  short  expert*- 
ence  of  the  embarrassments,  to  which  the  refusal  to  revive  it 
exposed  the  govenunent,  convinced  those,  who  were  most  prqu* 
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diced  against  the  measure,  of  its  necessity,  and  induced  the  pas- 
sage of  the  present  kw.  It  would  require  no  ordinary  share  of 
intrepidity  to  assert  that  a  measure  adopted  under  these  circum- 
stances was  a  bold  and  plain  usurpation,  to  which  the  constitu- 
tion gave  no  countenance. 

These  observations  belong  to  the  cause;  but  they  are  not 
made  under  the  impression,  that,  were  the  question  entirely 
new,  the  law  would  be  found  irreconcilable  with  the  constitu- 
tion. 

In  discussing  this  question,  the  counsel  for  the  state  of  Mary- 
land have  deemed  it  of  some  importance,  in  the  construction  of 
the  constitution,  to  consider  that  instrument  not  as  emanating 
from  the  people,  but  as  the  act  of  sovereign  and  independent 
states. .  The  powers  of  the  general  government,  it  has  been 
said,  are  delegated  by  the  states,  who  alone  are  truly  sovereign ; 
and  must  be  exercised  in  subordination  to  the  states,  who  alone 
possess  supreme  dominion. 

It  would  be  difficult  to  sustain  this  proposition.  The  conven- 
tion which  framed  the  constitution  was  indeed  elected  by  the 
state  legislatures.  But  the  instrument,  when  it  came  from  their 
hands,  was  a  mere  proposal,  without  obligation,  or  pretensions  to 
it.  It  was  reported  to  the  then  existing  congress  of  the  United 
States,  with  a  request  that  it  might  '^  be  submitted  to  a  conven- 
tion of  delegates,  chosen  in  each  state  by  the  people  thereof, 
under  the  recommendation  of  its  legislature,  for  their  assent  and 
ratification."  This  mode  of  proceeding  was  adopted  ;  and  by 
the  convention,  by  congress,  and  by  the  state  legislatures,  the 
instrument  was  submitted  to  the  people.  They  acted  upon 
it  in  the  only  manner  in  which  they  can  act  safely,  effectively, 
and  wisely,  on  such  a  subject,  by  assembling  in  convention.  It 
is  true,  they  assembled  in  their  several  states,  —  and  where  else 
should  they  have  assembled  ?  No  political  dreamer  was  ever  wild 
enough  to  think  of  breaking  down  the  lines  which  separate  the 
states,  and  of  compounding  the  American  people  into  one  com- 
mon mass.  Of  consequence,  when  they  act,  they  act  in  their 
states.    But  the  measures  they  adopt  do  not,  on  that  account^ 
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cease  to  be  the  measures  of  the  people  themselves,  or  become 
the  measures  of  the  state  govermnents. 

Frdm  these  conventions  the  constitutiim  derives  its  whole 
authority.  (The  government  proceeds  directly  from  the  people ; 
is "  ordained  and  established  "  in  the  name  of  the  people  ;  and 
is  declared  to  be  ordained  *^  in  order  to  form  a  more  perfect 
union,  establish  justice,  ensure  domestic  tranquillity,  and  secure 
the  blessings  of  liberty  to  themselves  and  to  their  posterity." 
The  assent  of  the  states  in  their  sovereign  capacity  is  implied 
ID  calling  a  convention,  and  thus  submitting  that  instrument  to 
the  people.  But  the  people  were  at  perfect  fiberty  to  accept  or 
reject  it ;  and  their  act  was  final.  It  required  not  the  affirmance, 
and  could  not  be  negatived  by  the  state  governments.  The 
constitution,  when  thus  adopted,  was  of  complete  obligation,  and 
bound  the  state  sovereignties. 
\^  '  It  has  been  said  that  the  people  had  already  surrendered  all 
their  powers  to  the  state  sovereignties,  and  had  nothing  more 
to  give.  But  surely  the  question,  whether  they  may  resume  and 
modify  the  powers  granted  to  government,  does  not  remain  to 
be  settled  in  this  country.  Much  more  might  the  legitimacy  of 
the  general  government  be  doubted,  had  it  been  created  by  the 
states.  The  powers  delegated  to  the  state  sovereignties  were  to 
be  exwcised  by  themselves,  not  by  a  distinct  and  independent 
sovereignty,  created  by  themselves.  To  the  formation  of  a 
league,  such  as  was  the  confederation,  the  state  sovereignties 
were  certainly  competent.  But  when,  <'  in  order  to  form  a  more 
perfect  union,"  it  was  deemed  necessary  to  change  this  alliance 
into  an  effective  government,  possessing  great  and  sovereign 
powers,  and  acting  directly  on  the  people,  the  necessity  of  re- 
ferring it  to  the  people,  and  ot  deriving  its  powers  directly  from 
tb^,  WBS  felt  and  acknowledged  by  all.  ■ 
\The  government  of  the  union,  then,  (whatever  may  be  the 
influence  of  this  fact  on  the  case,)  is  emphatically  and  truly  a 
government  of  the  people.  In  form  and  in  substance  it  ema- 
nates from  them.  Its  powers  are  granted  by  them,  and  are  to 
I     be  exerdsed  dhrectly  oh  them,  and  for  their  Benefit.  '^ 
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This  government  is  acknowledged  by  all  to  be  one  of  enumer- 
ated powers.  The  principle,  that  it  can  exercise  only  the  pow- 
ers granted  to  it,  would  seem  too  apparent  to  have  required  to 
be  enforced  by  all  those  arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  people,  found  it  necessary  to 
urge.  That  principle  is  now  universally  admitted.  But  the 
question,  respecting  the  extent  of  the  powers  actually  granted, 
is  perpetually  arising,  and  will  probably  continue  to  wrise  as 
long  as  our  system  shall  exist. 

In  discussing  these  questions,  the  conflicting  powers  of  the 
general  and  state  governments  must  be  brought  into  view,  and 
the  supremacy  of  their  respective  laws,  when  they  are  in  opposi- 
tion, must  be  settled. 
r^  If  any  one  proposition  could  command  the  iynivi>ysal  assent 
of  mankinds  we  might  expect  it  would  be  this^  —  that  the  gov* 
ernment  of  the  union,  though  lipi*^d  ii^  \\^  pnwftrs,  ia  ^y^prftti**. 
within  its  sphere  of  action.  This  would  seem  to  result  neces- 
sarily from  its  nature.  It  is  the  government  of  all ;  its  powers 
are  delegated  by  all.;  it  represents  all,  and  acts  for  all.  Though 
any  one  state  may  be  willing  to  control  its  operations,  no  state 
is  willing  to  allow  others  to  control  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  necessarily  bind  its  compo- 
nent parts.  But  this  question  is  not  left  to  mere  reason ;  the 
people  have  in  express  terms  decided  it  by  saying,  ''  This  con- 
stitution, and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,"  <^  shall  be  the  supreme  law  of  the  land," 
and  by  requiring  that  the  members  of  the  state  legislatures,  and 
the  officers  of  the  executive  and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to  it. 

The  government  of  the  United  States,  then,  though  limited  in 
its  powers,  is  supreme ;  and  its  laws,  when  made  in  pursuance 
of  the  constitution,  form  the  supreme  law  of  the  land,  ^^  any- 
thing in  the  constitution  or  laws  of  any  stata  to  the  contrary 
notwithstanding."    \  ^^^  ^^f 

Among  the  enumerated  P^l^ftM0^^^  find  thaU^f  estab- 
lishing a  bank,  or  creating  a  corppnSon.   But  flMle  is^  phrase 
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in  the  uuitrunieiit  which,  like  the  articles  of  confederation,  ex- 
clades  incidental  5r  implied  powers,  and  which  requires  that 
everything  granted  shall  be  expressly  and  minutely  described. 
Even  the  tenth  amendment,  which  was  framed  fcMr  the  purpose 
of  quieting  the  excessive  jealousies  which  had  been  excited, 
omits  the  word  *^  expressly,"  and  declares  only  that  the  powers 
'^oot  delegated  to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  states,  or  to  the  people ;  "  thus  leav*- 
iog  the  question,  whether  the  particular  power  which  may  be- 
come tiie  subject  of  contest  has  been  delegated  to  the  one  gov- 
ernment or  prohibited  to  the,  other,  to  depend  on  a  fair  con- 
fltniction  of  the  ^hole  instrument     The  men  who  drew  and 
adopted  this  amendment  had^  experienced  the  embarrassments 
resulting  from  the  insertion  of  this  word  in  the  articles  of  con- 
federation, and  probably  omitted  it  to  avoid  those  embarrass- 
ments. •  A  ccmstitution,  to  contain  an  accurate  detail  of  all  the 
subdivisions  of  which  its  great  powers  will  admit,  and  of  all  the 
means  by  which  they  may  be  carried  into  execution,  would  par- 
take of  the  prolixity  of  a  legal  code,  and  could  scarcely  be  em- 
braced by  the  human  mind.    It  would  probably  never  be  under- 
stood by  the  pubUc.  {jts  nature  therefore  requires  that  only  its 
great  outlines  should  be  marked,  its  important  objects  designated, 
and  the  minor  ingredients  which  compose  those  objects  be  de- 
duced from  the  nature  of  the  objects  themselves]^   That  this 
idea  was  entertained  by  the  framers  of  the  American  constitution 
is  not  only  to  be  inferred  from  the  nature  of  the  instrument,  but 
from  the  language.     Why  else  were  some  of  the  limitations, 
found  in  the  ninth  sectton  of  the  first  article,  introduced  ?     It  is 
also  in  eome  degree  warranted  by  their  having  omitted  to  use 
any  restrictive  term  which  might  prevent  its  receiving  a  fair  and 
just  interpretation.     In  considering  this  question,  then,[we  must 
never  forget  that  it  is  a  constitution  we  are  expounding 

Although,  among  the  enumerated  powers  of  government,  we 
do  not  find  the  word  "  bank  "  or  "  incorporation,"  we  find  the 
great  powers  to  lay  and  cq^ct  taxes,  to  borrow  money,  to 
regulate    commerde,  to  declarbikiand    conduct  a  war,  and  to 
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raise  and  support  armies  and  navies.  The  sword  and  the  purse, 
all  the  external  relations,  and  no  inconsiderable  portion  of  the 
industry  of  the  nation,  are  entrusted  to  its  goyemment.  It  can 
never  be  pretended  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.  But  it  may  with  great 
reason  be  contended  that  a  government  entruated  with  such 
ample  powers,  on  the  due  execution  of  which  the  happiness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be 
entrusted  with  ample  means  for  their  execution.  \^he  power 
being  given,  it  is  the  interest  of  the  nation  to  facilitate  its  execu- 
tion!j  It  can  never  be  their  interest,  and  cannot  be  presumed  io 
have  been  their  intention,  to  clog  and  embarrass  its  execution 
by  withholding  the  most  appropriate  means.  Throughout  this 
vast  republic,  from  the  St  Croix  to  the  gulf  of  Mexico,  from 
the  Atlantic  to  the  Pacific,  revenue  is  to  be  collected  and  ex- 
pended, armies  are  to  be  marched  and  supported.  The  exigen- 
cies of  the  nation  may  require  that  the  treasure  raised  in  the 
north  should  be  transported  to  the  south,  that  raised  in  the  east 
conveyed  to  the  west,  or  that  this  order  should  be  reversed.  Is 
that  construction  of  the  constitution  to  be  preferred  which  would 
render  these  operations  difficult,  hazardous,  and  expensive? 
Can  we  adopt  that  construction  (unless  the  words  imperiously 
require  it)  which  would  impute  to  the  framers  of  that  instru- 
ment, when  granting  these  powers  for  the  public  good,  the  in- 
tention of  impeding  their  exercise  by  withholding  a  choice  of 

means  ?     If,  indeed,  such  be  the  mandate  of  the  constitution, 
a 
we  have  only  to  obey  ;  but  that  instrument  does  not  profess  to 

enumerate  the  means  by  which  the  powers  it  confers  may  be 

cxef^iited  ;  nor  does  it  prohibit  the  creation  of  a  ror|M3ratio«,iJ 

the  existence  of  such  a  being  be  essential  to  the  beneticis]  exei*  ^ 

cise  of  tlioRe  powers. 

how  far  such  means 

It  is  not  denied 

imply  the  ruJniH 

raising  revc 


m'cULLOCH    v.    state    of    MARYLAND    ET    AL.       167 

to  imply  the  power  of  convepng  money  from  place  to  place,  as 
the  exigencies  of  the  nation  may  require,  and  of  employing  the 
usual  means  of  conveyance.  But  it  is  denied  that  the  govern- 
ment has  its  choice  of  means,  or  that  it  may  employ  the  most 
convenient  means,  if  to  employ  them  it  be  necessary  to  erect  a 
corporation. 

On  what  foundation  does  this  argument  rest  ?  On  this  aione : 
The  power  of  creating  a  corporation  is  one  appertaining  to 
Bovereignty,  and  is  not  expressly  conferred  on  congress.  This 
is  true.  But  all  l^slative  powers  appertain  to  sbvereignty. 
The  original  power  of  giving  the  law  on  any  subject  whatever 
is  a  sovereign  power ;  and  if  the  government  of  the  union  is 
restrained  from  creating  a  corporation,'  as  a  means  for  perform- 
ing its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
poration is  an  act  of  sovereignty ;  if  the  sufficiency  of  this 
reason  be  acknowledged,  there  would  be  some  difficulty  in  sus- 
taining the  authority  of  congress  to  pass  other  laws  for  the  ac- 
pComplishment  of  the  same  objects. 

L  The  goverimient  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  according  to 
the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted,  take 
upon  themselves  the  burden  of  establishing  that  exception.  3 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sove- 
reignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  < 
In  America  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  union  and  those  of  the  states.  They  are 
fcEch  sovereign  with  rf. y[>et  t  to  the  objects  conunitted  to  it,  and 
neUher  sovereiga  with  respect  to  the  objects  committed  to 
(lio  oiher.  We  cannot  eonaprehend  that  train  of  reasoning 
jvonW  [tiaintajn  that  the  extent  of  power  granted  by  the 
'^^  ascertained  not  by  the  nature  and  terms  of  the 
i  date.  Some  state  constitutions  were  formed 
^^  *!_..  _r    '-*^.«jjnited  States.     We  cannot  be- 
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raise  and  support  armies  and  navies.  The  sword  and  the  purse, 
all  the  external  relations,  and  no  inconsiderable  portion  of  the 
industry  of  the  nation,  are  entrusted  to  its  goyemment  It  can 
never  be  pretended  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.  But  it  may  with  great 
reason  be  ccmtended  that  a  government  entrusted  with  sudi 
ample  powers,  on  the  due  execution  of  which  the  hapfMness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be 
entrusted  with  ample  means  for  their  execution,  (^he  power 
beinj?  given,  it  is  the  interest  of  the  nation  to  facilitate  its  execu- 
tion?\  It  can  never  be  their  interest,  and  cannot  be  presumed  to 
,  have  been  their  intention,  to  clog  and  embarrass  its  execution 
by  withholding  the  most  appropriate  means.  Throughout  this 
vast  republic,  from  the  St  Croix  to  the  gulf  of  Mexico,  from 
the  Atlantic  to  the  Pacific,  revenue  is  to  be  collected  and  ex- 
pended, armies  are  to  be  marched  and  supported.  The  exigen* 
cies  of  the  nation  may  require  that  the  treasure  raised  in  the 
north  should  be  transported  to  the  south,  that  raised  in  the  east 
conveyed  to  the  west,  or  that  this  order  should  be  reversed.  Is 
that  construction  of  the  constitution  to  be  preferred  which  would 
render  these  operations  difficult,  hazardous,  and  expensive? 
Can  we  adopt  that  construction  (unless  the  words  imperiously 
require  it)  which  would  impute  to  the  framers  of  that  instru- 
ment, when  granting  these  powers  for  the  public  good,  the  in- 
tention of  impeding  their  exercise  by  withholding  a  choice  of 
means  ?  If,  indeed,  such  be  the  mandate  of  the  constitution, 
we  have  only  to  obey ;  but  that  instrument  does  not  profess  to 
enumerate  the  means  by  which  the  powers  it  confers  may  be 
executed  ;  nor  does  it  prohibit  the  creation  of  a  corporation,  if 
the  existence  of  such  a  being  be  essential  to  the  beneficial  exer- 
cise of  those  powers.  It  is,  then,  the  subject  of  fair  inquiry, 
how  far  such  means  may  be  employed.  *\  ^  v 
>x^  It  is  not  denied  that  the  powers  given  to  the  government 
imply  the  ordinary  means  of  execution.  That,  for  example,  of 
raising  revenue,  and  applying  it  to  national  purposes,  is  admitted 
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to  imply  the  power  of  conveying  money  from  place  to  place,  hb 
the  exigencies  of  the  nation  may  require,  and  of  employing  the 
usual  means  of  conveyance.  But  it  is  denied  that  the  gorem- 
ment  has  its  choice  of  means,  or  that  it  may  ^nploy  the  most 
convenient  means,  if  to  employ  them  it  be  necessary  to  erect  a 
cwporation. 

On  what  foundation  does  this  aigument  rest  ?  On  this  alone : 
The  power  of  creating  a  corporation  is  one  appertaining  to 
sovereignty,  and  is  not  expressly  conferred  on  congress.  This 
is  true.  But  all  legislative  powers  appertain  to  ck>vereignty. 
The  original  power  of  giving  the  law  on  any  subject  whatever 
is  a  sovereign  power;  and  if  the  government  of  the  union  is 
restrained  from  creating  a  corporation,'  as  a  means  for  perform- 
ing its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
pcHation  is  an  act  of  sovereignty ;  if  the  sufficiency  of  this 
reaw>n  be  acknowledged,  there  would  be  some  difficulty  in  sus- 
taining the  authority  of  ccmgress  to  pass  other  laws  for  the  ac^- 

pComplishment  of  the  same  objects. 

(^  The  government  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  according  to 
the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted,  take 
npcMD  themselves  the  burden  of  establishing  that  exception.  3 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sove- 
reignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  < 
In  America  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  union  and  those  of  the  states.  They  are 
each  sovereign  with  respect  to  the  objects  conunitted  to  it,  and 
neither  sovereign  with  respect  to  the  objects  committed  to 
the  other.  We  cannot  comprehend  that  train  of  reasoning 
which  would  maintain  that  the  extent  of  power  granted  by  the 
people  is  to  be  ascertained  not  by  the  nature  and  terms  of  the 
grant,  but  by  its  date.  Some  state  constitutions  were  formed 
before,  some  nnce  that  of  tfie'^D^ted  States.     We  cannot  be- 
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raise  and  support  armies  and  navies.  The  swoid  and  the  purse, 
all  the  external  relations,  and  no  inconsiderable  portion  of  the 
industry  of  the  nation,  are  entrusted  to  its  government  It  can 
never  be  pretended  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.  But  it  may  with  great 
reas(Mi  be  contended  that  a  government  entrusted  with  such 
ample  powers,  on  the  due  execution  of  which  the  happiness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be 
entrusted  with  ample  means  for  their  execution.  \The  power 
beinj?  given,  it  is  the  interest  of  the  nation  to  facilitate  its  execu- 
.  tion?^  It  can  never  be  their  interest,  and  cannot  be  presumed  to 
have  been  their  intention,  to  clog  and  embarrass  its  execution 
by  withholding  the  most  appropriate  means.  Throughout  this 
vast  republic,  from  the  St  Croix  to  the  gulf  of  Mexico,  from 
the  Atlantic  to  the  Pacific,  revenue  is  to  be  collected  and  ex- 
pended, armies  are  to  be  inarched  and  supported.  The  exigen- 
cies of  the  nation  may  require  that  the  treasure  raised  in  the 
north  should  be  transported  to  the  south,  that  raised  in  the  east 
conveyed  to  the  west,  or  that  this  order  should  be  reversed.  Is 
that  construction  of  the  constitution  to  be  preferred  which  would 
render  these  operations  difficult,  hazardous,  and  expensive? 
Can  we  adopt  that  construction  (unless  the  words  imperiously 
require  it)  which  would  impute  to  the  framers  of  that  instru- 
ment, when  granting  these  powers  for  the  pubUc  good,  the  in- 
tention of  impeding  their  exercise  by  withholding  a  choice  of 
means  ?  If,  indeed,  such  be  the  mandate  of  the  constitution, 
we  have  only  to  obey ;  but  that  instrument  does  not  profess  to 
enumerate  the  means  by  which  the  powers  it  confers  may  be 
executed  ;  nor  does  it  prohibit  the  creation  of  a  corporation,  if 
the  existence  of  such  a  being  be  essential  to  the  beneficial  exer- 
cise of  those  powers.  It  is,  then,  the  subject  of  fair  inquiry, 
how  far  such  means  may  be  employed.  '*  y  i  ^ 
^^  It  is  not  denied  that  the  powers  given  to  the  government 
imply  the  ordinary  means  of  execution.  That,  for  example,  of 
raising  revenue,  and  applying  it  to  national  purposes,  is  admitted 
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to  imply  the  power  of  conveying  money  from  place  to  place,  ais 
the  exigencies  of  the  nation  may  require,  and  of  employing  the 
usual  means  of  conveyance.  But  it  is  denied  that  the  govern- 
ment has  its  choice  of  means,  or  that  it  may  ^nploy  the  most 
convenient  means,  if  to  employ  them  it  be  necessary  to  erect  a 
C(»ponition. 

On  what  foundation  does  this  aigument  rest  ?  On  this  alone : 
The  power  of  creating  a  corporation  is  one  appertaining  to 
sovereignty,  and  is  not  expressly  conferred  on  congress.  This 
is  true.  But  all  legislative  powers  appertun  to  sovereignty. 
The  original  power  of  giving  the  law  on  any  subject  whatever 
is  a  sovereign  power;  and  if  the  government  of  the  union  is 
restrained  from  creating  a  corporation,'  as  a  means  for  perfonoa- 
ing  its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
poration is  an  act  of  sovereignty ;  if  the  sufficiency  of  this 
reason  be  acknowledged,  there  would  be  some  difficulty  in  sus- 
taining the  authority  of  congress  to  pass  other  laws  for  the  ac^- 

^  complishment  of  the  same  objects. 

1^  The  government  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  according  to 
the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted,  take 
upon  themselves  the  burden  of  establishing  that  exception.  3 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sove- 
reignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  i 
In  America  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  union  and  those  of  the  states.  They  are 
each  sovereign  with  req)ect  to  the  objects  conmiitted  to  it,  and 
neither  sovereign  with  respect  to  the  objects  committed  to 
the  other.  We  cannot  comprehend  that  train  of  reasoning 
which  would  maintain  that  the  extent  of  power  granted  by  the 
people  is  to  be  ascertained  not  by  the  nature  and  terms  of  the 
grant,  but  by  its  date.  Some  state  constitutions  were  formed 
before,  some  nnce  that  of  tRe^^^lJ^ted  States.     We  cannot  be- 
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raise  and  support  armies  and  navies.    The  sword  and  the  purse, 
all  the  external  relations,  and  no  inconsiderable  portion  of  the 
industry  of  the  nation,  are  entrusted  to  its  goyemment.     It  can 
never  be  pretended  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.     But  it  may  with  great 
reason  be  contended  that  a  government  entrusted  with  such 
ample  powers,  on  the  due  execution  of  which  the  happiness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be 
entrusted  with  ample  means  for  their  execution.  \^he  power 
bein^  given,  it  is  the  interest  of  the  nation  to  facilitate  its  execu- 
tion?^ It  can  never  be  their  interest,  and  cannot  be.  presumed  to 
,     have  been  their  intention,  to  clo^  and  embarrass  its  execution 
by  withholding  the  most  appropriate  means.     Throughout  this 
vast  republic,  from   the  St  Croix  to  the  gulf  of  Mexico,  from 
the  Atlantic  to  the  Pacific,  revenue  is  to  be  collected  and  ex- 
pended, armies  are  to  be  marched  and  supported.     The  exigen- 
cies of  the  nation  may  require  that  the  treasure  raised  in  the 
north  should  be  transported  to  the  south,  that  raised  in  the  east 
conveyed  to  the  west,  or  that  this  order  should  be  reversed.     Is 
that  construction  of  the  constitution  to  be  preferred  which  would 
render  these  operations  difficult,   hazardous,  and   expensive? 
Can  we  adopt  that  construction  (unless  the  words  imperiously 
require  it)  which  would  impute  to  the  framers  of  that  instru- 
ment, when  granting  these  powers  for  the  pubhc  good,  the  in- 
tention of  impeding  their  exercise  by  withholding  a  choice  of 
means  ?     If,  indeed,  such  be  the  mandate  of  the  constitution, 
we  have  only  to  obey  ;  but  that  instrument  does  not  profess  to 
enumerate  the  means  by  which  the  powers  it  confers  may  be 
executed  ;  nor  does  it  prohibit  the  creation  of  a  corporation,  if 
the  existence  of  such  a  being  be  essential  to  the  beneficial  exer- 
cise of  those  powers.     It  is,  then,  the  subject  of  fair  inquiry, 
how  far  such  means  may  be  employed.       ^-^  f^  v 
^y^      It  is  not  denied  that  the  powers  given  to  the  government 
imply  the  ordinary  means  of  execution.     That,  for  example,  of 
raising  revenue,  and  applying  it  to  national  purposes,  is  admitted 
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to  imply  the  power  of  conTeying  money  from  place  to  place,  as 
the  exigencies  of  the  nation  may  require,  and  of  employing  the 
usual  means  of  conveyance.  But  it  is  denied  that  the  govern- 
ment has  its  choice  of  means,  or  that  it  may  employ  the  most 
convenient  means,  if  to  employ  them  it  be  necessary  to  erect  a 
corporation. 

On  what  foundation  does  this  a^ument  rest  ?  On  this  akme : 
lie  power  of  creating  a  corporation  is  one  appertaining  to 
sovereignty,  and  is  not  expressly  conferred  on  congress.  This 
is  true.  But  all  legislative  powers  appertain  to  sbvereignty. 
The  original  power  of  giving  the  law  on  any  subject  whatever 
18  a  sovereign  power ;  and  if  the  government  of  the  union  is 
restrained  from  creating  a  corporation,'  as  a  means  for  perform- 
ing its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
poration is  an  act  of  sovereignty ;  if  the  sufficiency  of  this 
rea8<m  be  acknowledged,  there  would  be  some  difficulty  in  sus- 
taining the  authority  of  c<Higress  to  pass  other  laws  for  the  ac^- 
^  complishment  of  the  same  objects. 

^  The  government  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  perfcmning  that  act,  must,  according  to 
the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted,  take 
ap<xi  themselves  the  burden  of  establishing  that  exception.  3 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sove- 
reignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  t 
In  America  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  union  and  those  of  the  states.  They  are 
each  aovereign  with  respect  to  the  objects  conunitted  to  it,  and 
neither  sovereign  with  respect  to  the  objects  committed  to 
the  other.  We  cannot  comprehend  that  train  of  reasoning 
which  would  maintain  that  the  extent  of  power  granted  by  the 
people  is  to  be  ascertained  not  by  the  nature  and  terms  of  the 
grant,  but  by  its  date.  Some  state  constitutions  were  formed 
before,  some  since  that  of  the  "U^ted  States.     We  cannot  be- 
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lieve  that  their  relation  to  each  other  is  in  any  d^ree  dependent 
upon  this  circiungtance.  Their  respective  powers  must,  we 
think,  be  precisely  the  same  as  if  they  had  been  formed  at  the 
same  time.  Had  they  been  formed  at  the  same  time,  and  had 
the  people  conferred  on  the  general  government  the  power  con- 
tained in  the  constitution,  and  on  the  states  the  whole  residuum 
of  power,  would  it  have  been  asserted  that  the  government  of 
the  union  was  not  sovereign  with  respect  to  those  objects  which 
weie  entrusted  to  it,  in  relation  to  which  its  laws  were  declared 
to  be  supreme  ?  If  this  could  not  have  been  asserted,  we  can- 
not well  comprehend  the  process  of  reasoning  which  maintains 
that  a  power  appertaining  to  sovereignty  cannot  be  connected 
with  thai  vast  portion  of  it  which  is  granted  to  the  general  gov- 
ernment, so  far  as  it  is  calculated  to  subserve  the  legitimate 
objects  of  that  government.  The  power  of  creating  a  corpora- 
tion, though  appertaining  to  sovereignty,  is  not  like  the  power 
of  making  war,  or  levying  taxes,  or  of  regulating  commerce,  a 
great  substantive  and  independent  power,  which  cannot  be 
impbed  aft  incidental  to  other  powers,  or  used  as  a  means 
of  executing  them.  It  is  never  the  end  for  which  other  pow- 
ers are  exercised,  but  the  means  by  which  their  objects  are 
accomplished.  No  contributions  are  made  to  charity  for  the 
sake  of  an  incorporation,  but  a  corporation  is  created  to  adimn- 
ister  the  charity  ;  no  seminary  of  learning  is  instituted  in  order 
to  be  incorporated,  but  the  corporate  character  is  conferred  to 
subserve  the  purposes  of  education.  No  city  was  ever  built 
with  the  sole  object  of  being  incorporated,  but  is  incorporated 
as  affording  the  best  means  of  bring  well  governed.  The  power 
of  creating  a  corporntion  is  never  used  for  its  own  sake,  but  for 
the  purpose  of  effecting  something  eke.  (j^o  sufficient  reason 
is  therefore  perceived,  why  it  may  not  pass  as  incidental  to  those 
powers  which  are  expressly  given,  if  it  be  a  direct  mode  of  ex- 
ecuting thennu\ 

But  the  constitution  of  the  United  States  has  not  left  the 
right  of  congress  to  employ  the  necessary  means  for  the  execu<- 
tion  of  the  powers  conferred^ -gnlKhe  government  to  general 
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reasoning.   To  its  enameration  of  powers  is  added  that  of  making 

all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by 
this  constitution  in  the  government  of  the  United  States,  or  in 
any  department  thereof." 

The  counsel  Av  the  state  of  Maryland  have  ui^jed  various 
aiguments  to  prove  that  this  clause,  though  in  terms  a  grant  of 
power,  is  not  so  in  effect ;  but  is  reaDy  restrictive  of  the  general 
light,  which  might  otherwise  be  implied,  of  selecting  means  for 
executing  the  enumerated  powers. 

In  support  of  this  proposition,  they  have  found  it  necessary 
to  contend  that  this  clause  was  inserted  for  the  purpose  of  con- 
ferral on  congress  the  power  of  making  laws ;  that  without 
it  doubts  might  be  entertained  whether  congress  could  exercise 
its  powers  in  the  f<Min  of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted  ?  A 
government  is  created  by  the  people,  having  legislative,  execu- 
tive, and  judicial  powers.  Its  legislative  powers  are  vested  in  a 
congress,  which  is  to  consist  of  a  senate  and  house  of  represen- 
tatives. Each  house  may  determine  the  rule  of  its  proceedings ; 
and  it  is  declared  that  every  bill  which  shall  have  passed  both 
houses  shall,  before  it  becomes  a  law,  be  presented  to  the  presi- 
dent of  the  United  States.  The  seventh  section  describes  the 
course  of  proceedings  by  which  a  bill  shall  become  a  law ;  and 
then  the  eighth  section  enumerates  the  powers  of  congress. 
Could  it  be  necessary  to  say  that  a  legislature  should  exercise 
legislative  powers  in  the  shape  of  legislation  ?  After  allowing 
each  house  to  prescribe  its  own  course  of  proceeding,  after 
describing  the  manner  in  which  a  bill  should  become  a  law, 
would  it  have  entered  into  the  mind  of  a  single  member  of  the 
convention  that  an  express  power  to  make  laws  was  necessary 
to  enable  the  legislature  to  make  them?  That  a  legislature 
endowed  with  legislative  powers  can  legislate,  is  a  proposition 
too  self-evident  to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is  placed  is  drawn 
bom  the  peculiar  language  of  this  clause.    Congress  is  not  em- 
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powered  by  it  to  make  all  laws  which  may  have  relation  to  the 
powers  conferred  on  the  government,  but  such  only  as  may  be 
<'  necessary  and  proper  "  for  carrying  them  into  execution.  The 
word  <'  necessary  "  is  considered  as  controlling  the  whole  sen- 
tence, and  as  limiting  the  right  to  pass  laws,  for  the  execution  of 
the  granted  powers,  to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatory;  that  it  excludes  the 
choice  of  means,  and  leaves  to  congress,  in  each  case,  that  only 
which  is  most  direct  and  simple. 

Is  it  true  that  this  is  the  sense  in  which  the  word  ^^  neces- 
sary "  is  always  used  ?  Does  it  always  import  an  absolute,  phys- 
ical necessity,  so  strong,  that  one  thing,  to  which  another  may 
be  termed  necessary,  cannot  exist  without  that  other  ?  We  think 
it  does  not.  If  reference  be  had  to  its  use  in  the  conunon  affairs 
of  the  world,  or  in  approved  authors,  we  find  that  it  frequently 
imports  no  more  than  that  one  thing  is  convenient,  or  useful, 
or  essential  to  another.  To  employ  the  means  necessary  to  an 
end  is  generally  understood  as  employing  any  means  calculated 
to  produce  the  end,  and  not  as  being  confined  to  those  single 
means  without  which  the  end  would  be  entirely  unattainable. 
Such  is  the  character  of  human  language  that  no  word  conveys 
to  the  mind,  in  all  situations,  one  single  definite  idea ;  and  noth- 
ing is  more  common  than  to  use  words  in  a  figurative  sense. 
Almost  all  compositions  contain  words  which,  taken  in  their 
rigorous  sense,  would  convey  a  meaning  different  from  that 
which  is  obviously  intended.  It  is  essential  to  just  construction 
that  many  words  which  import  something  excessive  should  be 
understood  in  a  more  mitigated  sense,  —  in  that  sense  which 
common  usage  justifies.  The  word  ''  necessary  "  is  of  this  de- 
scription. It  has  not  a  fixed  character  peculiar  to  itself.  It 
admits  of  all  degrees  of  comparison ;  and  is  often  connected 
with  other  words  which  increase  or  diminish  the  impression  the 
mind  receives  of  the  uigency  it  imports.  A  thing  may  be  neces- 
sary, very  necessary,  absolutely  or  indispensably  necessary.  To 
no  mind  would  the  same  idea  be  conveyed  by  these  siX^verai 
phrases.    This  comment  on  the  word  is  well  illustratedgeri^y  the 
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passage  cited  at  the  bar  fn»n  the  tenth  section  of  the  first  arti- 
cle  of  the  constitution.  It  is,  we  think,  impossible  to  compare 
the  sentence,  which  prohibits  a  state  from  laying  "  imposts,  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws,"  with  that  which  au- 
thcMrixes  congress  <<  to  make  all  laws  which  shall  be  necessary  and , 
proper  for  carrying  into  execution  "  the  powers  of  the  general 
government,  without  feeling  a  conviction  that  the  convention 
understood  itself  to  change  materially  the  meaning  of  the  word 
"  necessary,"  by  prefixing  the  word  "  absolutely."  This  word, 
then,  like  others,  is  used  in  various  senses  ;  and  in  its  construe^ 
tion,  the  subject,  the  context,  the  intention  of  the  person  using 
them,  are  all  to  be  taken  into  view.  ^^ 

Let  this  be  done  in  the  case  under  consideration.  VPhe  sub-  * 
ject  is  the  execution  of  those  great  powers  on  which  the  welfare 
of  a  nation  essentially  depends.  It  must  have  been  the  inten- 
tion of  those  who  gave  these  powers  to  insure,  as  fiu*  as  human 
prud^ice  could  insure,  their  beneficial  execution.  This  could 
not  be  done  by  confiding  the  choice  of  means  to  such  narrow 
limits  as  not  to  leave  it  in  the  power  of  congress  to  adopt  any  ( 
which  jgight  be  appropriate  and  which  were  conducive  to  the 
end.  (This  provision  is  made  in  a  constitution  intended  to  en- 
dure for  ages  to  ccHne,  and,  consequentiy,  to  be  adapted  to  the 
various  crises  of  human  affairs.  To  have  prescribed  the  means 
by  which  government  should  in  all  future  time  execute  its  pow- 
ers would  have  been  to  change  entirely  the  character  of  the 
instrument,  and  give  it  the  properties  of  a  legal  cod^  It  would 
have  been  an  unwise  attempt  to  provide,  by  immutable  rules, 
for  exigencies  which,  if  foreseen  at  all,  must  have  been  seen 
dimly,  and  which  can  be  best  provided  for  as  they  occur.  To 
have  declared  that  the  best  means  shall  not  be  used,  but  those 
alone  without  which  the  power  given  would  be  nugatory,  would 
have  been  to  deprive  the  legislature  of  the  capacity  to  avail 
itself  of  experience  to  exercise  its  reason,  and  to  acconunodate 
its  legislation  to  circumstances.  If  we  apply  this  principle  of 
construction  to  any  of  the  powers  of  the  government,  we  shall 
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find  it  SO  pernicious  in  its  operation  that  we  shall  be  compelled 
to  discard  it.  The  powers  vested  in  congress  may  certainly  be 
carried  into  execution  without  prescribing  an  oath  of  office. 
The  power  to  exact  this  security  for  the  faithful  performance  of 
duty  is  not  given,  nor  is  it  indispensably  necessary.  The  dif- 
ferent departments  may  be  estabfished,  taxes  may  be  imposed 
and  collected,  armies  and  navies  may  be  raised  and  maintained, 
and  money  may  be  borrowed,  without  requiring  an  oath  of  office. 
It  might  be  aigued,  with  as  much  plausibility  as  other  incidental 
powers  have  been  assailed,  that  the  convention  was  not  uiynind- 
ful  of  this  subject.  The  oath  which  might  be  exacted,  —  that 
of  fideUty  to  the  constitution,  —  is  prescribed,  and  no  other  can 
be  required.  Yet  he  would  be  charged  with  insanity  who 
should  contend  that  the  legislature  might  not  superadd  to  the 
oath  directed  by  the  constitution  such  other  oath  of  office  as  its 
wisdom  might  suggest. 

So  with  respect  to  the  whole  penal  code  of  the  United 
States;  whence  arises  the  power  to  punish  in  cases  not  pre' 
scribed  by  the  constitution  ?     All  admit  that  the  government 

>  may  legitimately  punish  any  violation  of  its  laws ;  and  yet  this 
is  not  among  the  enumerated  powers  of  congress.  The  right 
to  enforce  the  observance  of  kw,  by  punishing  its  infraction, 
might  be  denied  with  the  more  plausibility,  because  it  is  express- 
ly given  in  some  cases.  Congress  is  empowered  ^<  to  provide  for 
the  punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  United  States,"  and  ^'  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations."  The  several  powers  of  congress  may  exist,  in 
a  very  imperfect  state  to  be  sure,  but  they  may  exist  and  be 

^  carried  into  execution,  although  no  punishment  should  be  in- 
fficted  in  cases  where  the  right  to  punish  is  not  expressly  given. 
Take,  for  example,  the  power  ^'  to  establish  post-offices  and 
post-roads."  This  power  is  executed  by  the  single  act  of  mak- 
ing the  establishment.  But  from  this  has  been  inferred  the 
power  and  duty  of  carrying  the  mail  along  the  post-road,  from 
one  post-office  to  another.     And  from  thjg^  implied jower  has 
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again  been  inferred  the  right  to  punish  those  who  steal  letters 
from  the  post-office,  or  rob  the  mail.  It  may  be  said,  with  scMne 
plausibility,  that  the  right  to  carry  the  mail,  and  to  punish  thoee 
who  rob  it,  is  not  indispensably  necessary  to  the  establishment 
of  a  post-office  and  post-road.  This  right  is,  indeed,  essential  to 
the  beneficial  exercise  of  the  power,  but  not  indispensably  ne- 
cessary to  its  existence.  So  of  the  punishment  of  the  crimes  of 
stealing  or  falsifying  a  record  or  process  of  a  court  of  the 
United  States,  or  of  perjury  in  such  court.  To  punish  these 
offences  is  certainly  conducive  to  the  due  administration  of  jus- 
tice. But  courts  may  exist,  and  may  decide  the  causes  brought 
before  them,  though  such  crimes  escape  punishment.  ^      {) 

mie  baneful  influence  of  this  narrow  construction  on  all  the 
operations  of  the  government,  and  the  absolute  impracticability 
of  maintaining  it  without  rendering  the  government  incompetent 
to  its  great  objects,  might  be  illustrated  by  numerous  examples 
drawn  from  the  constitution  and  from  our  laws.  The  good 
sense  of  the  public  has  pronounced,  without  hesitation,  that  the 
power  of  punishment  appertains  to  sovereignty,  and  may  be 
exercised  whenever  tlie  sovereign  has  a  right  to  act,  as  inciden- 
tal to  his  constitutional  powers.  It  is  a  means  for  carrying  into 
executi<m  all  sovereign  powers,  and  may  be  used,  although  not 
indispensably  necessary.  It  is  a  right  incidental  to  the  power, 
and  conducive  to  its  beneficial  exercise^ 

If  this  limited  construction  of  the  word  <'  necessary  "  must 
be  abandoned  in  order  to  punish,  whence  is  derived  the  rule 
which  would  reinstate  it,  when  the  government  would  carry  its 
powers  into  execution  by  means  not  vindictive  in  their  nature  ? 
If  the  word  "  necessary  "  means  "  needful,"  "  requisite,"  "  es- 
sential," "  conducive  to,"  in  order  to  let  in  the  power  of  punish- 
ment fcNT  the  infraction  of  law,  why  is  it  not  equally  compre- 
hensive when  required  to  authorize  the  use  of  means  which 
facilitate  the  execution  of  the  powers  of  government  without 
the  inffiction  of  punishment  ? 

In  ascertaining  the  sense  in  which  the  word  *^  necessary  "  is 
used  in  this  clause  of  the  constitiition,  we  may  derive  some  aid 
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fftm  that  with  which  it  is  associated.  Congress  shall  have 
power  '^  to  make  all  laws  which  shall  be  necessary  and  proper 
to  carry  into  execution  "  the  powers  of  the  government.  If  the 
word  '^  necessary  "  was  used  in  that  strict  and  rigorous  sense 
for  which  the  counsel  for  the  state  of  Maryland  contend,  it 
would  be  an  extraordinary  departure  from  the  usual  course  of 
the  human  mind,  as  exhibited  in  composition,  to  add  a  word, 
the  only  possible  effect  of  which  is  to  qualify  that  strict  and 
rigorous  meaning ;  to  present  to  the  mind  the  idea  of  some 
choice  of  means  of  legislation  not  straitened  and  compressed 
within  the  narrow  limits  for  which  gentlemen  contend. 

But  the  argument,  which  most  conclusively  demonstrates  the 
error  of  the  construction  contended  for  by  the  counsel  for  the 
state  of  Maryland,  is  founded  on  the  intention  of  the  conven- 
tion, as  manifested  in  the  whole  clause.  To  waste  time  and 
argument  in  proving  that,  without  it.  Congress  might  carry  its 
powers  into  execution,  would  be  not  much  less  idle  than  to  hold 
a  lighted  taper  to  the  sun.  As  little  can  it  be  reqi^ed  to  prove, 
that,  in  the  absence  of  this  clause,  congress  would  have  some 
choice  of  means ;  that  it  might  employ  those  which  in  its 
judgment  would  most  'advantageously  effect  the  object  to  be 
accomplished  ;  that  any  means  adapted  to  the  end,  any  means 
which  tended  directly  to  the  execution  of  the  constitutional 
powers  of  the  government,  were  in  themselves  constitutional. 
This  clause,  as  construed  by  the  state  of  Maryland,  would 
abridge  and  almost  annihilate  this  useful  and  necessary  right  of 
the  legislature  to  select  its  means.  That  this  could  not  be 
intended  is,  we  should  think,  had  it  not  been  already  contro- 
verted, too  apparent  for  controversy.  We  think  so  for  the  fol* 
lowing  reasons :  — 

1st.  The  clause  is  placed  among  the  powers  of  congress,  not 
among  the  limitations  oft  those  powers. 

2d.  Its  terms  piirport  to  enleirge,  not  to  diminish,  the  powers 
vested  in  the  government  It  purports  to  be  an  additional 
power,  not  a  restriction  on  those  already  granted.  No  reason 
has  been  or  can  be  assigned  for  thus  concealing  an  intention  to 

4  Wh.  419. 


m'cULLOCH    v.    state    of    MARYLAND    BT    AL.       175 

nanow  the  discretion  of  the  national  l^islature  under  words 
which  purport  to  enlarge  it.  The  framers  of  the  constitution 
wished  its  adoption,  and  well  knew  that  it  would  be  endangered 
by  its  strength,  not  bj  its  weakness.  Had  they  been  capable  of 
using  language  which  would  convey  to  the  eye  one  idea,  and, 
after  deep  reflection,  impress  on  the  mind  another,  they  would 
rather  have  disguised  the  grant  of  power  than  its  limitation. 
If,  then,  their  intention  had  been  by  this  clause  to  restrain  the 
firee  use  of  means  which  might  otherwise  have  been  implied, 
that  intention  would  have  been  inserted  in  another  place,  and 
woald  have  been  expressed  in  terms  resembling  these :  ^^  In 
carrying  into  execution  the  foregoing  powers,  and  all  oth- 
ers," &c.f  *^  no  laws  shall  be  passed  but  such  as  are  necessary 
and  proper."  Had  the  intenti(Mi  been  to  make  this  clause  re- 
strictive, it  would  unquestionably  have  been  so  in  form  as  well 
as  in  effect,     g 

The  result  of  the  most  careful  and  attentive  consideration 
bestowed  upon  this  clause  is,  that,  if  it  does  not  enlarge,  it  can-  \ 
not  be  construed  to  restrain,  the  powers  of  congress,  or  to  impair 
the  right  of  the  legislature  to  exercise  its  best  judgment  in  the 
ielecti(Mi  of  measures  to  carry  into  execution  the  constitutional 
powers  of  the  government*  If  no  other  motive  for  its  insertion 
can  be  suggested,  a  sufficient  one  is  found  in  the  desire  to 
remove  all  doubts  respecting  the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be  involved  in  the  con- 
stitution, if  that  instrument  be  not  a  splendid  bawble. 

We  admit,  as  all  must  admit,  that  the  powers  of  the  govem- 
ment  are  limited,  and  that  its  limits  are  not  to  be  transcended. 
Bat  we  think  the  sound  construction  of  the  constitution  must 
allow  to  the  national  legislature  that  discretion,  with  respect  to  the 
means  by  which  the  powers  it  confers  are  to  be  carried  into  exe- 
cution, which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it,  in  the  manner  most  beneficial  to  the  people. 
\Let  the  end  be  legitimate,  let  it  be  within  the  scope  of 
the  constitution,  and  all  means,  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
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consist  jeith  the  letter  and  spirit  of  the  constitution,  are  consti- 
tutional^ 

That  a  corporation  must  be  considered  as  a  means  not  less 
usual,  not  of  higher  dignity,  not  more  requiring  a  particular 
specification,  than  other  means,  has  been  sufficiently  proved. .  If 
we  look  to  the  origin  of  corporations,  to  the  manner  in  which 
they  have  been  framed  in  that  government  from  which  we  have 
derived  most  of  our  legal  principles  and  ideas,  or  to  the  uses  to 
which  they  have  been  applied,  we  find  no  reason  to  suppose  that 
a  constitution,  omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  great  powers  vested 
in  government,  ought  to  have  specified  this.  Had  it  been  in- 
tended to  grant  this  power  as  one  which  should  be  distinct  and 
independent,  to  be  exercised  in  any  case  whatever,  it  would 
have  found  a  place  among  the  enumerated  powers  of  the  gov- 
ernment. But  being  considered  merely  as  a  means,  to  be  em- 
ployed only  for  the  purpose  of  carrying  into  execution  the  given 
powers,  there  could  be  no  motive  for  particularly  mentioning  it. 

The  propriety  of  this  remark  would  seem  to  be  generally 
acknowledged  by  the  universal  acquiescence  in  the  construction 
which  has  been  uniformly  put  on  the  third  section  of  the  fourth 
article  of  the  constitution.  [The  power  to  <<  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States  "  is  not  more  comprehensive 
than  the  power  ^^  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  "  the  powers  of  the  govern- 
ment Yet  all  admit  the  constitutionality  of  a  territorial  govern- 
ment, which  is  a  corporate  body. 

If  a  corporation  may  be  employed  indiscriminately  with  other 
means  to  carry  into  execution  the  powers  of  the  government,  no 
particular  reason  can  be  assigned  for  excluding  the  use  of  a 
bank,  if  required  for  its  fiscal  operations.  To  use  one  must 
be  within  the  (iiiscretion  of  congress,  if  it  be  an  appropriate 
mode  of  executing  the  powers  of  government.  That  it  is  a 
convenient,  a  useful,  and  essential  instrument  in  the  prosecution 
of  its  fiscal  operations  is  not  now  a  subject  of  controversy. 
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All  those  who  have  been  concerned  in  the  administration  of  our 
finances  have  concurred  in  representing  its  importance  and 
necessity ;  and  so  strongly  have  they  been  felt,  that  statesmen 
of  the  first  class,  whose  previous  opinions  against  it  had  been 
confirmed  by  every  circumstance  which  can  fix  the  human  judg- 
ment, have  yielded  those  opinions  to  the  exigencies  of  the 
nation.  Under  the  confederation,  congress,  justifying  the  measure 
by  its  necessity,  transcended,  i>erhaps,  its  powers,  to  obtain  the 
advantage  of  a  bank  ;  and  our  own  legislation  attests  the  universal 
conviction  of  the  utility  of  this  measure.  The  time  has  passed 
away  when  it  can  be  necessary  to  enter  into  any  discussion  in 
order  to  prove  the  importance  of  this  instrument,  as  a  means  to 
effect  the  legitimate  objects  of  the  government. 

But  were  its  necessity  less  apparent,  none  can  deny  its  being 
an  appropriate  measure ;  and  if  it  is,  the  degree  of  its  necessity, 
as  has  been  very  justly  observed,  is  to  be  discussed  in  another 
place.  ^Should  congress,  in  the  execution  of  its  powers,  adopt 
measures  which  are  prohibited  by  the  constitution ;  or  should 
congress,  under  the  pretext  of  executing  its  powers,  pass  laws 
for  the  accomplishment  of  objects  not  entrusted  to  the  govern- 
ment ;  it  would  become  the  painful  duty  of  this  tribunal,  should 
a  case  requiring  such  a  decision  come  before  it,  to  say  that  such 
an  act  was  not  the  law  of  the  landT'  But  where  the  law  is  not 
prohibited,  and' is  really  calculated  "to  eflect  any  of  the  objects 
entrusted  to  the  government,  to  undertake  here  to  inquire  into 
the  degree  <^  its  necessity  would  beUo  pass  the  line  which  / 
'circumscribes  the  judicial  department,  and  to  tread  on  legis-  f 
lative  oound.  This  court  disclaims  all  pretensions  to  such  a 
powerT^ 

After  this  declaration  it  can  scarcely  be  necessary  to  say 
that  the  existence  of  state  banks  can  have  no  possible  influence 
on  the  question.  No  trace  is  to  be  found  in  the  constitution  of 
an  intention  to  create  a  dependence  of  the  government  of  the 
union  on  those  of  the  states,  for  the  execution  of  the  great 
powers  assigned  to  it.  Its  means  are  adequate  to  its  ends  ;  and 
OQ  those  means  alone  was  it  expected  to  rely  for  the  accomplish- 
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ment  of  its  ends.  To  impose  on  it  the  necessity  of  resorting  to 
means  which  it  cannot  control,  which  another  government  may 
furnish  or  withhold,  wonld  render  its  course  precarious,  the  re- 
suh  of  its  measures  uncertain,  and  create  a  dependence  on  other 
governments  which  might  disappoint  its  most  important  designs, 
and  is  incompatible  with  the  language  of  the  constitution.  But 
were  it  otherwise,  the  choice  of  means  implies  a  ri^t  to  choose 
a  national  bank  in  preference  to  state  banks,  and  congress  aione 
can  make  the  election. 

After  the  most  deliberate  consideration,  it  is  the  jinaa^mf^ug 
and  decided  opinion  of  this  court  that  the  act  to  incorporate 
the  Bank  of  the  United  States  is  a  law  made  in  pursuance  of 
the  constitution,  and  is  a  part  of  the  supreme  law  of  the 
land. 

The  branches,  proceeding  from  the  same  stock,  and  being 
conducive  to  the  complete  accomplishment  ot  the  object,  are 
equally  constitutional.  It  would  have  been  unwise  to  locate 
them  in  the  charter,  and  it  would  be  unnecessarily  inconvenient 
to  employ  the  legislative  power  in  making  those  subordinate 
arrangements.  The  great  duties  of  the  bank  are  prescribed ; 
those  duties  require  branches ;  and  the  bank  itself  may,  we 
think,  be  safely  trusted  with  the  selection  of  places  where  those 
branches  shall  be  fixed ;  reserving  always  to  the  government 
the  right  to  require  that  a  branch  shall  be  located  where  it  may 
be  deemed  necessary. 

It  being  the  opinion  of  the  court  that  the  act  incorpoiating 
the  bank  is  constitutional,  and  that  the  power  of  establishing 
a  branch  in  the  state  of  Maryland  might  be  properly  exercised 
by  the  bank  itself,  we  proceed  to  inquire  — 

2.  Whether  the  state  of  Maryland  may,  without  violating 
the  constitution,  tax  that  branch  ? 

That  the  power  of  taxation  is  one  of  vital  importance ;  that 
it  is  retained  by  the  states ;  that  it  is  not  abridged  by  the  grant 
of  a  similar  power  to  the  government  of  the  union  ;  that  it  is 
to  be  concurrently  exercised  by  the  two  governments ;  are 
truths  which  have  never  been  denied.     But  such  ia  the  para- 
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moanf  character  of  the  constitution  that  its  capacity  to  with- 
draw any  subject  from  the  action  of  even  this  power  is  admits 
ted.  The  states  are  expressly  forbidden  to  lay  any  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws.  If  th^  obligation  of  this  pro* 
Mbition  must  be  conceded,  —  if  it  may  restrain  a  state  from 
the  exercise  of  its  taxing  power  on  imports  and  exports ;  the 
same  paramount  character  would  seem  to  restrain,  as  it  certainly 
may  restrain,  a  state  froih  such  other  exercise  of  this  power  as 
is  in  its  nature  incompatible  with  and  repugnant  to  the  consti- 
tutional laws  of  the  union.  A  law  absolutely  repugnant  to 
another  as  entirely  repeals  that  other  as  if  express  terms  of  re- 
peal were  used. 

On  this  ground  the  counsel  for  the  bank  place  its  claim  to  be 
exempted  from  the  power  of  a  state  to  tax  its  operations. 
There  is  no  express  provision  for  the  case,  but  the  claim  has 
been  sustained  on  a  principle  which  so  entirely  pervades  the 
constitution,  is  so  intermixed  with  the  materials  which  compose 
it,  80  interwoven  with  its  web,  so  blended  with  its  texture,  as  to 
be  incapable  of  being  separated  from  it  without  rending  it  into 
shreds. 

[This  great  prmciple  is,  that  the  constitution  and  the  laws 
made  in  pursuance  thereof  are  supreme ;  that  they  control  the 
constitution  and  laws  of  the  respective  states,  and  cannot  be 
controlled  by  them.  From  this,  which  may  be  almost  termed 
an  axiom,  other  propositions  are  deduced  as  corollaries,  on  the 
truth  or  error  of  which,  and  on  their  application  to  this  case, 
the  cause  has  been  supposed  to  depend.  These  are,  1st.  That 
a  power  to  create  implies  a  power  to  preserve.  2d.  That  a 
power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to 
and  incompatible  with  these  powers  to  create  and  to  preserve. 
3d.  That,  where  this  repugnancy  exists,  that  authority  which 
is  supreme  must  control,  not  yield  to  that  over  which  it  is 
supreme^ 

These  propositions,  as  abstract  truths,  wou]d,  perhaps,  never 
be  controverted.    Their  application  to  this  case,  however,  has 
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been  denied ;  and  both  in  maintaining  the  affirmative  and  the 
negative,  a  splendor  of  eloquence,  and  strength  of  argument, 
seldom,  if  ever,  surpassed,  have  been  displayed. 

The  power  of  congress  to  create,  and  of  course  to  continue, 
the  bank,  was  the  subject  of  the  preceding  part  of  this  opin- 
ion, and  is  no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  by  the  states  may  be  exercised 
80  as  to  destroy  it  is  too  obvious  to  be  denied.  But  taxation  is 
said  to  be  an  absolute  power,  which  acknowledges  no  other 
limits  than  those  expressly  prescribed  in  the  constitution,  and 
like  sovereign  power  of  every  other  description,  is  trusted  to 
the  discretion  of  tliose  who  use  it.  But  the  very  terms  of  this 
argument  admit  that  the  sovereignty  of  the  state,  in  the  article 
of  taxation  itself,  is  subordinate  to  and  may  be  controlled  by 
the  constitution  of  the  United  States.  How  far  it  has  been 
controlled  by  that  instrument  must  be  a  question  of  construc- 
tion. In  making  this  construction  no  principle  not  declared 
can  be  admissible  which  would  defeat  the  legitimate  operations 
of  a  supreme  government.  It  is  of  the  very  essence  of  suprem- 
acy to  remove  all  obstacles  to  its  action  within  its  own  sphere, 
and  so  to  modify  every  power  vested  in  subordinate  govern- 
ments as  to  exempt  its  own  operations  from  their  influ- 
ence. This  eiTect  need  not  be  stated  in  terms.  It  is  so  in- 
volved in  the  declaration  of  supremacy,  so  necessarily  implied 
in  it,  that  the  expression  of  it  could  not  make  it  more  certain. 
We  musty  therefore,  keep  it  in  view  while  construing  the  con- 
stitution. 

The  a^ument  on  the  part  of  the  state  of  Maryland  is^  not 
that  the  states  may  directly  resist  a  law  of  congress,  but  that 
they  may  exercise  their  acknowledged  powers  upon  it,  and  that 
the  constitution  leaves  them  this' right  in  the  confidence  that  they 
will  not  abuse  it. 

Before  we  proceed  to  examine  this  ai^ument,  and  to  subject 
it  to  the  test  of  the  constitution,  we  must  be  permitted  to  be- 
stow a  few  considerations  on  the  nature  and  extent  of  this  orig- 
inal right  of  taxation  which  is  ackiiowiedged  to  remain  with 
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the  states.  It  is  admitted  that  the  power  of  taxing  the  people 
and  their  property  is  essential  to  the  Yery  existence  of  govem- 
ment,  and  may  be  legitimately  exercised  on  the  objects  to  which 
it  is  applicable,  to  the  utmost  extent  to  which  the  government 
may  choose  to  carry  it.  The  only  security  against  the  abuse  of 
this  power  is  found  in  the  structure  of  the  government  itself. 
In  imposing  a  tax  the  legislature  acts  upon  its  constituents. 
This  is  in  general  a  sufficient  security  against  erroneous  and 
oppressive  taxation. 

The  people  of  a  state,  therefore,  give  to  their  government  a 
right  of  taxing  themselves  and  their  property ;  and  as  the  exi- 
gencies of  government  cannot  be  limited,  they  prescribe  no  lim- 
its to  the  exercise  of  this  right,  resting  confidently  on  the  inter- 
est of  the  legislator,  and  on  the  influence  of  the  constituents 
over  their  representative,  to  guard  them  against  its  abuse.  But 
the  means  employed  by  the  government  of  the  union  have  no 
such  security,  nor  is  the  right  of  a  state  to  tax  them  sustained 
by  the  same*  theory.  Those  means  are  not  given  by  the  peo- 
ple of  a  particular  state,  not  given  by  the  constituents  of  the 
l^pbdature  which  claim  the  right  to  tax  them,  but  by  the  peo- 
ple of  all  the  states.  They  are  given  by  all,  for  the  benefit  of 
all,  and  upon  thecury  should  be  subjected  to  that  government 
only  which  belongs  to  all. 

It  may  be  objected  to  this  definition  that  the  power  of  taxa- 
tion 18  not  confined  to  the  people  and  property  of  a  state.  It 
may  be  exercised  upon  every  object  brought  within  its  juris- 
diction. 

This  is  true.  But  to  what  source  do  we  trace  this  right  ?  It 
is  obvious  that  it  is  an  incident  of  sovereignty,  and  is  coexten- 
sive with  that  to  which  it  is  an  incident.  All  subjects  over 
which  the  sovereign  power  of  a  state  extends  are  objects  of 
taxation  ;  but  those  over  which  it  does  not  extend  are,  upon  the 
soundest  principles,  exempt  from  taxation.  This  proposition 
may  almost  be  pronounced  self-evident. 

The  sovereignty  of  a  state  extends  to  everything  which  exists 
by  itB  own  authority,  or  is  introduced  by  its  permission ;  but 
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does  it  extend  to  those  means  which  are  employed  by  congress 
to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States?  We  think  it  demonstrable  that 
it  does  not.  Those  powers  are  not  given  by  the  people  of  a 
single  state.  They  are  given  by  the  people  of  the  United 
States,  to  a  government  whose  laws,  made  in  pursuance  of  the 
constitution,  are  declared  to  be  supreme.  Consequently  the 
people  of  a  single  state  cannot  confer  a  sovereignty  which  will 
extend  over  them. 

we  measure  the  power  of  taxation  residing,  in  a  state  by 
extent  of  sovereignty  which  the  people  of  a  single  state 
possess  and  can  confer  on  its  government,  we  have  an  intelli- 
gible standard,  applicable  to  every  case  to  which  the  power  may 
be  applied?^  We  have  a  principle  which  leaves  the  power  of 
taxing  the^^ple  and  property  of  a  state  unimpaired ;  which 
leaves  to  a  state  the  command  of  all  its  resources  ;  and  which 
places  beyond  its  reach  all  those  powers  which  are  conferred 
by  the  people  of  the  United  States  on  the  government  of  the 
union,  and  all  those  means  which  are  given  for  the  purpose  of 
carrying  those  powers  into  execution.  We  have  a  principle 
which  is  safe  for  the  states,  and  safe  for  the  union.  We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty ;  from 
interfering  powers ;  from  a  repugnancy  between  a  right  in  one 
government  to  pull  down  what  there  is  an  acknowledged  right 
in  another  to  build  up ;  from  the  incompatibility  of  a  rig^t  in 
one  government  to  destroy  what  there  is  a  right  in  another  to 
preserve.  We  are  not  driven  to  the  perplexing  inquiry,  so  un- 
fit for  the  judicial  department,  What  degree  of  taxation  is  the 
Intimate  use,  and  what  degree  may  amount  to  the  abuse,  of 
the  power?  The  attempt  to  use  it  on  the  means  employed  by 
the  government  of  the  union,  in  pursuance  of  the  constitution, 
is  itself  an  abuse,  because  it  is  the  usurpation  of  a  power  which 
the  people  of  a  single  state  cannot  give. 

We  find,  then,  on  just  theory,  a  total  failure  of  this  original 
right  to  tax  the  means  employed  by  the  government  of  the 
union  for  the  execution  of  its  powers.     The  right  never  exist- 
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ed,  and  the  question,  whether  it  has  been  surrendered,  cannot 
arise. 

But,  waiving  this  theory  for  the  present,  let  us  resume  the 
inquiry,  whether  this  power  can  be  exercised  by  the  respective 
states,  consistently  with  a  fair  construction  of  the  constitution. 

That  the  power  to  tax  involves  the  power  to  destroy ;  that 
the  power  to  destroy  may  defeat  and  render  useless  the  power 
to  create ;  that  there  is  a  plain  repugnance  in  conferring  on 
one  government  a  power  to  control  the  constitutional  measures 
of  another,  which  other,  with  respect  to  those  very  measures,  is 
declared  to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.  But  all  inconsistencies  are  to  be 
reconciled  by  the  magic  of  the  word  CONFIDENCE.  Taxation, 
it  is  said,  does  not  necessarily  and  unavoidably  destroy.  To  carry 
it  to  the  excess  of  destruction  would  be  an  abuse,  to  presume 
which  would  banish  that  confidence  which  is  essential  to  all 
government. 

But  is  this  a  case  of  confidence  ?  Would  the  people  of  any 
one  state  trust  those  of  another  with  a  power  to  control  the 
most  insignificant  operations  of  their  state  government  ?  We 
know  they  would  not.  Why,  then,  should  we  suppose  that  the 
people  of  any  one  state  should  be  willing  to  trust  those  of 
another  with  a  power  to  control  the  (^rations  of  a  govemmenjt 
to  which  they  have  confided  their  nK>st  important  and  most 
mluaUe  interests  ?  In  the  legislature  of  the  union  alone  are 
all  represented.  The  legislature  of  the  union  alone,  therefore, 
can  be  trusted  by  the  people  with  the  power  of  controlling 
measures  which  concern  all,  in  the  confidence  that  it  will  not 
be  abused.  This,  then,  is  not  a  case  of  confidence,  and  we 
must  consider  it  as  it  really  is. 

If  we  apply  the  principle  for  which  the  state  of  Maryland 
contends  to  the  q^nstitution  generally,  we  shall  find  it  capable 
of  changing  totally  the  character  of  that  instrument.  We  shall 
find  it  capable  of  arresting  all  tlie  measures  of  the  government, 
and  of  prostrating  it  at  the  foot  of  the  states.  The  American 
people  have  declared  their  constitution,  and  the  laws  made  in 
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pursuance  thereof,  to  be  supreme;  but  this  principle  would 
transfer  the  supremacy,  in  fact,  to  the  states. 

If  the  states  may  tax  one  instrument  employed  by  the  gov- 
ernment in  the  execution  of  its  powers,  they  may  tax  any  and 
every  other  instrument.  They  may  tax  the  mail ;  they  may  tax 
the  mint ;  they  may  tax  patent  rights ;  they  may  tax  the  papers 
of  the  custom-house ;  they  may  tax  judicial  process  ;  they  may 
tax  all  the  means  employed  by  the  government,  to  an  excess 
which  would  defeat  all  the  ends  of  government.  \This  was  not 
intended  by  the  American  people.  They  did  not  design  to 
make  their  government  dependent  on  the  states^ 

Gentlemen  say  they  do  not  claim  the  right  to  extend  state 
taxation  to  these  objects.  They  Umit  their  pretensions  to  prop- 
erty. But  on  what  principle  is  this  distinction  made  ?  Those 
who  make  it  have  furnished  no  reason  for  it,  and  the  principle 
for  which  they  contend  denies  it.  They  contend  that  the  power 
of  taxation  has  no  other  Hmit  than  is  found  in  the  tenth  section 
of  the  first  article  of  the  constitution ;  that  with  respect  to  every- 
thing else  the  power  of  the  states  is  supreme,  and  admits  of  no 
control.  If  this  be  true,  the  distinction  between  property  and 
other  subjects  to  which  the  power  of  taxation  is  applicable  is 
merely  arbitrary,  and  can  never  be  sustained.  This  is  not  all. 
If  the  controlling  power  of  the  states  be  estabhshed ;  if  th^ 
supremacy  as  to  taxation  be  acknowledged ;  what  is  to  restrain 
their  exercising  this  control  in  any  shape  they  may  please  to 
give  it  ?  Their  sovereignty  is  not  confined  to  taxation.  That 
is  not  the  only  mode  in  which  it  might  be  displayed.  The 
question  is,  in  truth,  a  question  of  supremacy  ;  and  if  the  right 
of  the  states  to  tax  the  means  employed  by  the  general  govern- 
ment be  conceded,  the  declaration,  that  the  constituti<Mi,  and  the 
laws  made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the 
land,  is  empty  and  unmeaning  declamation.  % 

In  the  course  of  the  argument  ^*  The  Federalist  **  Vks  been 
quoted  ;  and  the  opinions  expressed  by  the  authors  of  that  work 
have  been  justly  supposed  to  be  entitled  to  great  respect  in  ex- 
pounding the  constitution.   No  tribute  can  be  paid  to  them  which 
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exceeds  their  merit  But  in  applying  their  opinions  to  the  cases 
which  may  arise  in  the  progress  of  our  government,  a  right  to 
judge  of  their  correctness  must  be  retained ;  and  to  understand 
the  argument,  we  must  examine  the  proposition  it  maintains, 
and  the  objections  against  which  it  is  directed.  The  subject  of 
those  numbers  from  which  passages  have  been  cited  is  the  un- 
limited power  of  taxation  which  is  vested  in  the  general  govern- 
ment The  objection  to  this  unlimited  power,  which  the  argument 
seeks  to  remove,  is  stated  with  fulness  and  clearness.  It  is, 
"  that  an  indefinite  power  of  taxation  in  the  latter  (the  govern- 
ment of  the  union)  might,  and  probably  would  in  time,  deprive 
the  fonner  (the  government  of  the  states)  of  the  means  of  pro- 
viding for  their  own  necessities ;  and  would  subject  them  entirely 
to  the  mercy  of  the  national  legislature.  As  the  laws  of  the 
anion  are  to  become  the  supreme  law  of  the  land  ;  as  it  is  to 
have  power  to  pass  all  laws  that  may  be  necessary  for  carrying 
into  execution  the  authorities  with  which  it  is  proposed  to  vest 
it;  the  national  government  might  at  any  time  abolish  the  taxes 
imposed  for  state  objects,  upon  the  pretence  of  an  interference 
with  its  own.  It  might  allege  a  necessity  for  doing  this,  in  order 
to  give  efficacy  to  the  national  revenues ;  and  thus  all  the  re- 
soarces  of  taxation  might,  by  degrees,  become  the  subjects  of 
federal  monopoly,  to  the  entire  exclusion  and  destruction  of  the 
state  governments." 

The  objections  to  the  constitution  which  are  noticed  in  these 
nmnbers  were  to  the  undefined  power  of  the  government  to 
tax,  not  to  the  incidental  privilege  of  exempting  its  own  meas- 
nres  from  state  taxation.  The  consequences  apprehended  from 
this  undefined  power- were  that  it  would  absorb  all  the  objects 
of  taxation,  "  to  the  exclusion  and  destruction  of  the  state  gov- 
ernments." The  arguments  of  "  The  Federalist "  are  intended  to 
prove  the  fallacy  of  these  apprehensions  ;  not  to  prove  that  the 
government  was  incapable  of  executing  any  of  its  powers,  with- 
out exposing  the  means  it  employed  to  the  embarrassments  of 
state  taxation.  Arguments  urged  against  these  objections  and 
these  apprehensions  are  to  be  understood  as  relating  to  the 
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points  tbey  mean  to  prove.  Had  the  authors  of  those  excellent 
essays  been  asked  whether  they  contended  for  that  construction 
of  the  constitution  which  would  place  within  the  reach  of  the 
states  those  measures  which  the  government  might  adopt  for 
the  execution  of  its  powers,  no  man  who  has  read  their  instruc- 
tive pages  will  hesitate  to  admit  that  their  answer  must  have 
been  in  the  negative. 

It  has  also  been  insisted,  that,  as  the  power  of  taxation  in  the 
general  and  state  governments  is  acknowledged  to  be  concur- 
rent, every  argument,  which  would  sustain  the  right  of  the  gen- 
eral government  to  tax  banks  chartered  by  the  states,  will 
equally  sustain  the  right  of  the  states  to  tax  banks  chartered  by 
the  general  government 

But  the  two  cases  are  not  on  the  same  reason.  The  people 
of  all  the  states  have  created  the  general  government,  and  have 
conferred  upon  it  the  general  power  of  taxation.  The  people 
of  all  the  states,  and  the  states  themselves,  are  represented  in 
congress,  and  by  their  representatives  exercise  this  power. 
When  they  tax  the  chartered  institutions  of  the  states,  they  tax 
their  constituents ;  and  these  taxes  must  be  uniform.  But  when 
a  state  taxes  the  operations  of  the  government  of  the  United 
States,  it  acts  upon  institutions  created,  not  by  their  own  con- 
stituents, but  by  people  over  whom  they  claim  no  control.  It 
acts  upon  the  measures  of  a  government  created  by  others,  as 
well  as  themselves,  for  the  benefit  of  others  in  common  with 
themselves.  The  difference  is  that  which  always  exists,  and 
always  must  exist,  between  the  action  of  the  whole  on  a  part, 
and  the  action  of  a  part  on  the  whole,  —  between  the  laws 
of  a  government  declared  to  be  supreme,  and  those  of  a 
government  which,  when  in  opposition  to  those  laws,  is  not 
supreme. 

But  if  the  full  application  of  this  argument  could  be  admitted, 

it  might  bring  into  question  the  right  of  congress  to  tax  the 

state  banks,  and  could  not  prove  the  right  of  the  states  to  tax 

the  Bank  of  the  United  States. 

r^  The  court  has  bestowed  on  this  subject  its  most  deliberate 
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consideration,  ^iie  result  is  a  conviction  that  the  states  have 
no  power,  by  taxation  or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control^  the  operations  of  the  constitutional 
laws  enacted  by  congress  to  carry  into  execution  the  powers 
vested  in  the  general  government.  This  is,  we  think,  the  una- 
Toidable  cons^uence  of  that  supremacy  which  the  constitution 
has  declared,  i 

We  are  unanimously  of  opinion  that  the  law  passed  by  the 
legislature  of  Maryland,  imposing  a  tax  on  the  Bank  of  the 
United  States,  is  unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank,  in  conmion  with  the  other 
real  property  within  the  state,  nor  to  a  tax  imposed  on  the  in- 
terest which  the  citizens  of  Maryland  may  hold  in  this  institu- 
tion, in  conmion  with  other  property  of  the  same  description 
throughout  the  state.  But  this  is  a  tax  on  the  operations  of  the 
bank,  and  is  consequently  a  tax  on  the  operation  of  an  instru- 
ment employed  by  the  government  of  the  union  to  carry  its 
powers  into  execution.     Such  a  tax  must  be  unconstitutional. 
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TRUSTEES  OF  DARTMOUTH  COLLEGE  v.  WOOD- 
WARD. 

Febkuart  Term,  1819. 

[4  Wheaton*8  Reports,  518-715.] 

Ik  1769  the  king  of  Great  Britain  granted  a  charter  to  Dart- 
mouth College  in  the  province  of  New  Hampshire.  This  was 
done  upon  the  representation  that  property  would  be  given 
said  college,  if  chartered ;  and  when  chartered,  property  was  so 
given.  Under  this  charter  the  college  went  on,  governed  by 
trustees  appointed  in  accordance  with  it,  until  1816,  when  the 
legislature  of  the  state  of  New  Hampshire  passed  three  acts  to 
amend  this  charter  ;  which  amendment  the  trustees  would  not 
accept.  Woodward  was  secretary  and  treasurer  of  the  collie 
under  the  old  charter ;  but  was  removed  from  his  place  as  secre- 
tary in  August,  1816,  and  from  that  of  treasurer  in  September, 
1816.  In  February,  1817,  the  new  board  of  trustees  was  organized 
under  the  acts  of  1816,  and  Woodward  was  appointed  secre- 
tary and  treasurer  of  the  new  board.  He,  as  an  officer  under 
the  old  board,  held  the  charter  and  other  chattels  of  the  college, 
and  these  he  refused  to  give  up.  The  old  trustees  sued  him 
for  these  chattels,  and  judgment  being  given  against  them  in 
the  state  courts,  they  now  brought  it  to  the  supreme  court. 

On  the  2d  of  February,  1819,  the  opinion  of  the  court  was 
delivered  by  Chief  Justice  Marshall,  as  follows  :  — 

This  is  an  action  of  trover  brought  by  the  trustees  of  Dart- 
mouth college  against  William  H.  Woodward,  in  the  state  court 
of  New  Hampshire,  for  the  book  of  records,  corporate  seal,  and 
other  corporate  property,  to  which  the  plaintiffs  allege  them- 
selves to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights  of  the  parties, 
finds  for  the  defendant,  if  certain  acts  of  the  legislature  of  New 
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HampBhire  passed  on  the  27th  of  June,  and  on  the  16th  of 
December,  1816,  be  valid  and  binding  on  the  trustees  witliout 
their  assent,  and  not  repugnant  to  the  constitution  of  the  United 
States ;  otherwise  it  finds  for  the  plaintifis. 

The  superior  court  of  judicature  of  New  Hampshire  ren- 
dered a  judgment  upon  this  verdict  for  the  defendant,  which 
judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is.  Do  the  acts  to 
which  the  verdict  refers  violate  the  constitution  of  the  United 
States? 

This  court  can  be  insensible  neither  to  the  magnitude  nor 
delicacy  of  this  question.  The  validity  of  a  legislative  act  is 
to  be  examined ;  and  the  opinion  of  the  highest  law  tribunal 
of  a  state  is  to  be  revised ;  an  opinion  which  carries  witli  it 
intfinsic  evidence  of  the  diligence,  of  the  ability,  and  the  integ- 
rity with  which  it  was  formed.  On  more  than  one  occasion 
this  court  has  expressed  the  cautious  circumspection  with  which 
it  approaches  the  consideration  of  such  questions ;  and  iiis 
declared  that  in  no  doubtful  case  would  itpronounce  a  legis- 
lative act  to  be  contrary  to  the  constitution.  [^But  the  American 
people  have  said,  in  the  constitution  of  the  United  States,  that 
"  No  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."  In  the  same  instru- 
ment they  have  also  said,  <^  That  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  the  constitution^ 
On  the  judges  of  this  court,  then,  is  imposed  the  high  and 
solemn  duty  of  protecting,  from  even  legislative  violation,  those 
€(M)traets  which  the  constitution  of  our  country  has  placed  be- 
yond legislative  control ;  and  however  irksome  the  task  may  be, 
this  is  a  duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter  dated  the 
13th  day  of  December,  in  the  year  1769,  incorporating  twelve 
persons  therein  mentioned,  by  the  name  of  "  The  Trustees  of 
Dartmouth  College,"  granting  to  them  and  their  successors  the 
usoal  corporate  privileges  and  powers,  and  authorizing  the  trus- 
tees, who  are  to  govern  the  college,  to  fill  up  all  vacancies  which 

may  be  created  in  their  own  body. 
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The  defendant  claims  under  three  acts  of  the  legislatore  of 
New  Hampshire,  the  most  material  of  which  was  passed  on  the 
27th  of  June,  1816,  and  is  entitled,  ''An  act  to  amend  the 
charter,  and  enlarge  and  improve  the  corporation,  of  Dartmouth 
College."  Among  other  alterations  in  the  charter,  this  act  in- 
creases the  number  of  trustees  to  twenty-one,  gives  the  appoint- 
ment of  the  additional  members  to  the  executive  of  the  state, 
and  creates  a  board  of  overseers,  with  power  to  inspect  and 
control  the  most  important  acts  of  the  trustees.  This  board 
consists  of  twenty-five  persons.  The  president  of  the  senate, 
the  speaker  of  the  house  of  representatives  of  New  Hampshire, 
and  the  governor  and  lieutenant-governor  of  Vermont,  for  the 
time  being,  are  to  be  members  ex  officio.  The  board  is  to  be 
completed  by  tlie  governor  and  council  of  New  Hampshire, 
who  are  also  empowered  to  fill  all  vacancies  which  may  occur. 
The  acts  of  the  18th  and  26th  of  December  are  supplemental 
to  that  of  the  27th  of  June,  and  are  principally  intended  to 
carry  that  act  into  effect. 

The  majority  of  the  trustees  of  the  college  have  refused  to 
accept  this  amended  charter,  and  have  brought  this  suit  for  the 
corporate  property,  which  is  in  possession  of  a  person  holding 
by  virtue  of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove  that  the  circumstances 
of  this  case  constitute  a  contract.  An  application  is  made  to 
the  crown  for  a  charter  to  incorporate  a  religious  and  literary 
institution.  In  the  application  it  is  stated  that  large  ccmtribu- 
tions  have  been  made  for  the  object,  which  will  be  conferred  on 
the  corporation  as  soon  as  it  shall  be  created.  The  charter  is 
granted,  and  on  its  faith  the  property  is  conveyed.  Surely  in 
this  transaction,  every  ingredient  of  a  complete  and  leghjm^ie 
contract  is  to  be  found. 

The  points  for  consideration  are,  — 

1.  Is  this  contract  protected  by  the  constitution  of  the  United 
States  ? 

2.  Is  it  impaired  by  the  acts  under  which  the  defendant 
holds? 
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I.  On  the  first  point  it  has  been  argued  that  the  word  ^^  con- 
trL"  ^  in  its  broadest  sense  would  comprehend  the  poUtical 
'  relatiens  between  the  government  and  its  citizens,  would  extend 
to  offices  held  within  a  state  for  state  purposes,  and  to  many  of 
those  laws  concerning  civil  institutions,  which  must  change  with 
circumstances,  and  be  modified  by  ordinary  legislation,  which 
deeply  concern  the  public,  and  which,  to  preserve  good  gov- 
ernment, the  public  judgment  must  control.    That  even  mar- 
riage is  a  contract,  and  its  obligations  are  affected  by  the  laws 
respecting  divwces.     That  the  clause  in   the  constitution,   if 
construed  in  its  greatest  latitude,  would  prohibit  these  laws. 
(Taken  in  its  broad  unlimited  sense  the  clause  would  be  an  un- 
profitable and  vexatious  interference  with  the  internal  concerns 
of  a  state,  would  unnecessarily  and  unwisely  embarrass  its  legis- 
lation, and  render  immutable  those  civil  institutions  which  are 
established  for  purposes  of  internal  government,  and  which;  to 
subserve  those  purposes,  ought  to  vary  with  varying  circumstan- 
c^  That,  as  the  framers  of  the  constitution  could  never  have 
intended  to  insert  in  that  instrument  a  provision  so  unnecessary, 
so  mischievous,  and  so  repugnant  to  its  general  spirit,  the  term 
'^  contract "  must  be  understood  in  a  more  limited  sense.    That 
it  must  be  understood  as  intended  to  guard  against  a  power  of 
at  least  doubtful  utility,  the  abuse  of  which  had  been  exten- 
sively felt ;  anc^o  restrain  the  legislature  in  future  from  violat- 
ing the  right  to  proper^  That,  anterior  to  the  formation  of  the 
constitution,  a  course  of  legislation  had  prevailed  in  many,  if 
not  in  all  of  the  states,  which  weakened  the  confidence  of  man 
in  man,  and  embarrassed  all  transactions  between  individuals, 
by  dispensing  with  a  faithful  performance  of  engagements.     To 
correct  this  mischief,  by  restraining  the  power  which  produced 
it,  the  state  legislatures  were  forbidden  ^'  to  pass  any  law  im- 
pairing the  obligation  of  contracts,"  that  is,  of  contracts  re- 
specting property,  under  which  some  individual  could  claim  a 
right  to  something  beneficial  to  himself;  and  that,  since  the 
clause  in  the  constitution  must  in  construction  receive  some 
limitation,  it  may  be  confined,  and  ought  to  be  confined,  to 
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cases  of  this  description,  to  cases  within  the  mischief  it  was 
intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  con- 
troverted. That  the  framers  of  the  constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed,  may  be  admitted. 
The  provision  of  the  constitution  never  has  been  understood  to 
embrace  other  contracts  than  those  which  respect  property,  or 
some  object  of  value,  and  confer  rights  which  may  be  asserted 
in  a  court  of  justice.  It  never  has  been  understood  to  restrict 
the  general  right  of  the  legislature  to  legislate  on  the  subject 
of  divorces.  Those  acts  enable  some  tribunal,  not  to  impair  a 
marriage  contract,  but  to  liberate  one  of  the  parties,  because  it 
has  been  broken  by  the  other.  When  any  state  legislature  shall 
pass  an  act  annulUng  all  marriage  contracts,  or  allowing 
either  party  to  annul  it  without  the  consent  of  the  other,  it  will 
be  time  enough  to  inquire  whether  such  an  act  be  constitu- 
tional. 

The  parties  in  this  case  differ  less  on  general  principles,  less 
on  the  true  construction  of  the  constitution  in  the  abstract, 
than  on  the  application  of  those  principles  to  this  case,  and 
on  the  true  construction  of  the  charter  of  1769.  This  is  the 
point  on  which  the  cause  essentially  depends.  If  the  act 
of  incorporation  be  a  grant  of  political  power,  if  it  create 
a  civil  institution,  to  be  employed  in  the  administration  of  the 
government,  or  if  the  funds  of  the  college  be  public  prop- 
erty, or  if  the  state  of  New  Hampshire,  as  a  government,  be 
alone  interested  in  its  transactions,  the  subject  is  one  in  which 
the  legislature  of  the  state  may  act  according  to  its  own  judg- 
ment, unrestrained  by  any  limitation  of  its  power  imposed  by 
the  constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed 
with  a  capacity  to  take  property  for  objects  unconnected  with 
government,  whose  funds  are  bestowed  by  individuals,  on  the 
faith  of  the  charter ;  if  the  donors  have  stipulated  for  the  future 

4  Wh.eS9. 


TRS.  OF   DARTMOUTH   COLLEGE   V.   WOODWARD.     193 

disposition  and  management  of  those  funds  in  the  manner  pre- 
scribed by  themselves;  there  may  be  more  difficulty  in  the 
case,  although  neither  the  persons  who  have  made  these  stipu- 
lations, nor  those  for  whose  benefit  they  were  made,  should  be 
parties  to  the  cause.  Those  who  are  no  longer  interested  in 
the  property  may  yet  retain  such  ad  interest  in  the  preserva- 
tion of  their  own  arrangements  as  to  have  a  right  to  insist  that 
those  arrangements  shaU  be  held  sacred.  Or  if  they  have 
themselves  disappeared,  it  becomes  a  subject  of  serious  and 
anxious  inquiry,  whether  those  whom  they  have  legally  empow- 
ered to  represent  thean  forever  may  not  assert  all  the  rights 
which  they  possessed  while  in  being ;  whether,  if  they  be  with- 
out personal  representatives  who  may  feel  injured  by  a  violation 
of  the  compact,  the  trustees  be  not  so  completely  their  repre- 
sentatives in  the  eye  of  the  law  as  to  stand  in  their  place,  not 
only  as  respects  the  government  of  the  college,  but  also  as 
respects  the  maintenance  of  the  college  charter* 

It  becomes,  then,  the  duty  of  the  court  most  seriously  to  ex- 
amine this  charter  and4o  ascertain  its  true  character. 

From  the  instrument  itself  it  appears,  that,  about  the  year 
1754,  the  Rev.'  Eleazer  Wheelock  established,  at  his  own  ex- 
pense, and  on  his  own  estate,  a  charity  school  for  the  instruc- 
tion of  Indians  in  the  Christian  religion.  The  success  of  this 
institution  inspired  him  with  the  design  of  soliciting  contribu- 
tions in  England  for  carrying  on  and  extending  his  undertak- 
ing. In  this  pious  work  he  employed  the  Rev.  Nathaniel  Whit- 
aker,  who,  by  virtue  of  a  power  of  attorney  from  Dr.  Wheelock, 
appointed  the  Earl  of  Dartmouth  and  others  trustees  of  the 
money  which  had  been  and  should  be  contributed  ;  which  ap- 
pointment Dr.  Wheelock  confirmed  by  a  deed  of  trust  author- 
izing the  trustees  to  fix  on  a  site  for  the  college.  They  deter- 
mined to  establish  the  school  on  Connecticut  river,  in  the  westr 
em  part  of  New  Hampshire ;  that  situation  being  supposed 
&vorable  for  carrying  on  the  original  design  among  the  Indians, 
and  also  for  promoting  learning  among  the  English ;  and  the 
proprietors  in  the  neighborhood  having  made  large  offers  of 
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land,  on  condition  that  the  college  should  there  be  placed. 
Dr.  Wheelock  then  applied  to  the  crown  for  an  act  of  incorpo- 
ration,  and  represented  the  expediency  of  appointing  those, 
whom  he  had  by  his  last  will  named  as  trustees  in  America,  to 
be  members  of  the  proposed  corporation.  .  In  consideration 
of  the  premises,  "  for  the  education  and  instruction  of  youth 
of  the  Indian  tribes,"  &c.,  "  and  also  of  English  youth,  and 
any  others,"  the  charter  was  granted,  and  the  trustees  of 
Dartmouth  Ck)llege  were  by  that  name  created  a  body  cor- 
porate, with  power,  for  the  use  of  the  said  college,  to  acquire 
real  and  personal  property,  and  to  pay  the  president,  tutors,  and 
other  officers  of  the  college,  such  salaries  as  they  shaU  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  ''the 
founder  of  said  collie,"  president  thereof,  with  power  by  his 
last  will  to  appoint  a  successor,  who  is  to  continue  in  office 
until  disapproved  by  the  trustees.  In  case  of  vacancy,  the 
trustees  may  appoint  a  president,  and  in  case  of  the  ceasing  of 
a  president,  the  senior  professor  or  tutor,  being  one  of  the  trus- 
tees, shall  exercise  the  office,  until  an  appointment  shall  be 
made.  The  trustees  have  power  to  appoint  and  displace  pro- 
fessors, tutors,  and  other  officers,  and  to  supply  any  vacancies 
which  may  be  created  in  their  own  body  by  death,  re»gnation, 
removal,  or  disability ;  and  also  to  make  ordinances,  orders,  and 
laws,  for  the  government  of  the  college,  the  same  not  being 
repugnant  to  the  laws  of  Great  Britain,  or  of  New  Hampshire, 
and  not  excluding  any  person  on  account  of  his  speculatiYe 
sentimentB  in  religion,  or  his  being  of  a  religious  profession  dif- 
ferent from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property  both  real  and 
personal,  which  had  been  contributed  for  the  benefit  of  the  col- 
lege, was  conveyed  to  and  vested  in  the  corporate  body. 

Frotn  this  brief  review  of  the  most  essential  parts  of  the 
charter  it  is  apparent  that  the  funds  of  the  coll^[e  consisted 
entirely  of  private  donations.  It  is,  perhaps,  not  very  impor- 
tant who  were  the  donors.  The  probability  is  that  the  Earl  of 
Dartmouth,  and  the  other  trustees  in  England,  were  in  fact  the 
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largest  contributors.  Yet  the  legal  conclusion  from  the  facts 
recited  in  the  charter  would  probably  be  that  Dr.  Wheelock 
was  the  founder  of  the  college. 

The  origin  of  the  institution  was  undoubtedly  the  Indian 
charity  school  established  by  Dr.  Wheelock  at  his  own  ex- 
peiijse.  It  was  at  his  instance,  and  to  enlarge  this  school,  that 
contributions  were  solicited  in  England.  The  person  soliciting 
these  contributions  was  his  agent ;  and  the  trustees  who  re- 
ceived the  money  were  appointed  by,  and  act  under,  his  author- 
ity. It  is  not  too  much  to  say  that  the  funds  were  obtained  by 
him  in  trust,  to  be  applied  by  him  to  the  purposes  of  his  en- 
higed  school.  The  charter  of  incorporation  was  granted  at  his 
instance.  The  persons  named  by  him  in  his  last  will,  as  the 
trustees  of  his  charity  school,  compose  a  part  of  the  corporation. 
And  he  is  declared  to  be  the  founder  of  the  college,  and  its 
president  for  life.  Were  the  inquiry  material,  we  should  feel 
some  hesitation  in  saying  that  Dr.  Wheelock  was  not  in  law  to 
be  considered  bb  the  founder*"  of  this  institution,  and  as  pos- 
sessing all  the  rights  appertaining  to  that  character.  But  be 
this  as  it  may,  Dartmouth  College  is  really  endowed  by  private 
individuals,  who  have  bestowed  their  funds  for  the  propagation 
of  the  Christian  religion  among  the  Indians,  and  for  the  promo- 
tion of  piety  and  learning  generally.  From  these  funds  the 
salaries  of  the  tutors  are  drawn ;  and  these  salaries  lessen  the 
expense  of  education  to  the  students.  It  is,  then,  an  eleemosy- 
nary ,f  and,  as  far  as  respects  its  funds,  i^  private  corporation. 

Do  its  objects  stamp  on  it  a  different  character  ?  Are  the 
trustees  and  professors  public  officers,  invested  with  any  portion 
of  political  power,  partaking  in  any  degree  in  the  administra- 
tion of  civil  government,  and  performing  duties  which  flow  from 
the  sovereign  authority  ? 

l^hat  education  is  an  object  of  national  concern,  and  a  proper 
subject  of  l^slation,  all  admit.  That  there  may  be  an  institu- 
tion founded  by  government,  and  placed  entirely  under  its  inune* 
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\  diate  control,  the  officers  of  which  would  be  public  officers, 
\  amenable  exclusively  to  government,  none  will  den^  But  is  , 
'  Dartmouth  College  such  an  institution  ?  Is  education  altogether 
in  the  hands  of  government?  Does  every  teacher  of  youth 
become  a  public  officer  ?  And  do  donations  for  the  purpose  of 
education  necessarily  become  public  property,  so  fer  that  the 
will  of  the  legislature,  not  the  will  of  the  donor,  becomes  the 
law  of  the  donation  ?  These  questions  are  of  serious  mcmient 
to  society,  and  deserve  to  be  well  considered. 

Dr.  Wheelock,  as  the  keeper  of  his  charity  school,  instructing 
the  Indians  in  the  art  of  reading  and  in  our  holy  religion,  sus- 
taining them  at  his  own  expense  and  on  the  voluntary  contribu- 
tions of  the  charitable,  could  scarcely  be  considered  as  a  public 
officer,  exercising  any  portion  of  those  duties  which  belong  to 
government ;  nor  could  the  legislature  have  supposed  that  his 
private  funds,  or  those  given  by  others,  were  subject  to  legisla- 
tive management,  because  they  were  applied  to  the  purposes  (tf 
education.  When,  afterwards,  his  school  was  enlarged,  and  the 
liberal  contributions  made  in  England  and  in  America  enabled 
him  to  extend  his  cares  to  the  education  of  the  youth  of  his 

^  own  country,  no  change  was  wrought  in  his  own  character,  or 
in  the  nature  of  his  duties.  Had  he  employed  assistant  tutors 
with  the  funds  contributed  by  others,  or  had  the  trustees  in 
England  established  a  school  vrith  Dr.  Wheelock  at  its  head, 
and  paid  salaries  to  him  and  his  assistants,  they  would  still  have 
been  private  tutors ;  and  the  fact  that  they  were  employed  in 
the  education  of  youth  could  not  have  converted  them  into 
public  officers,  concerned  in  the  administration  of  public  duties, 
or  have  given  the  legislature  a  right  to  interfere  in  the  manage* 
ment  of  the  fund.  The  trustees,  in  whose  care  that  fund  was 
placed  by  the  contributors,  would  have  been  permitted  to  exe- 
cute their  trust  uncontrolled  by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that  Dartmouth  Col- 
lege has  become  a  public  institution,  and  its  trustees  public  offi- 
cers, exercising  powers  conferred  by  the  public  for  public  ob- 
jects ?    Not  from  the  source  whence  its  funds  were  dmwn  ;  for 
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its  foundation  is  purely  private  and  eleemosynary.  Not  from 
the  application  of  those  funds ;  for  money'  may  be  given  for 
education,  and  the  persons  receiving  it  do  not,  by  being  em- 
ployed in  the  education  of  youth,  become  members  of  the  civil 
goyerament  Is  it  from  the  act  of  incorporation?  Let  this 
subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of 
its  creation  confers  upon  it,  either  expressly,  or  as  incidental  to 
its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the 
most  important  are  immortality,  and,  if  the  expression  may  be 
allowed,  individuality  ;  properties,  by  which  a  perpetual  succes- 
non  of  many  persons  are  conndered  as  the  same,  and  may  act 
as  a  sin^  individual.  They  enable  a  corporation  to  manage  its 
own  afBiirB,  and  to  hold  property  without  the  perplexing  intrica- 
cies, the  hazardous  and  endless  necessity,  of  perpetual  convey- 
ances for  the  purpose  of  transmitting  it  from  hand  to  hand.  (^  It 
19  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in  succes- 
non,  with  these  qualities  and  capacities,  that  corporations  were 
invented,  and  are  in  use.  By  these  means  a  perpetual  succes- 
sion of  individuals  are  capable  of  acting  for  the  promotion  of 
the  particular  object,  Kke  one  immortal  beingr\  But  this  being 
does  not  share  in  the  civil  government  of  the  country,  unless 
tfiat  be  the  purpose  for  which  it  was  created.  Its  immortality 
no  more  confers  on  it  political  power,  or  a  political  character, 
tiian  immortality  would  confer  such  power  or  character  on  a 
^tural  person.  It  is  no  more  a  state  instrument  than  a  natural 
person  exercising  the  same  powers  would  be.  If,  then,  a  natu- 
lal  person,  employed  by  individuals  in  the  education  of  youth,'/ 
or  for  the  government  of  a  seminary  in  which  youth  is  educated, 
^oold  not  become  a  pubfic  officer,  or  be  considered  as  a  mem- 
Wr  of  the  civil  government,  how  is  it  that  this  artificial  being, 
^^eated  by  law  for  the  purpose  of  being  employed  by  the  same 
^ividuab  for  the  same  purposes,  should  become  a  part  of  the 
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civil  goyernment  of  the  country  ?  Is  it  because  its  existence, 
its  capacities,  its  powers,  are  given  by  law  ?  Because  the  goy- 
ernment has  given  it  the  power  to  take  and  to  bold  property  io 
a  particular  form,  and  for  particular  purposes,  has  the  govern- 
ment a  consequent  right  substantially  to  change  that  form,  or  to 
vary  the  purposes  to  which  the  property  is  to  be  applied?  This 
principle  has  never  been  asserted  or  recognized,  and  is  supported 
by  no  authority.     Can  it  derive  aid  from  reason  ? 

The  olgects  for  which  a  corporation  is  created  are  universally 
such  as  the  government  wishes  to  promote.  They  are  deemed 
beneficial  to  the  country ;  and  this  benefit  constitutes  the  con- 
sideration, and,  in  most  cases,  the  sole  considemtion,  of  the  grant. 
In  most  eleemosynary  institutions  the  object  would  be  difficult, 
perhaps  unattainable,  without  the  aid  of  a  charter  of  incorpora- 
tion. Charitable  or  publicHspirited  individuals,  desirous  of 
making  permanent  appropriations  for  charitable  or  other  useful 
purposes,  find  it  impossible  to  efiect  their  design  securely  and 
certainly  without  an  incorporating  act.  They  apply  to  the  gov- 
ernment, state  their  beneficent  object,  and  offer  to  advance  the 
money  necessary  for  its  accomplishment,  pipvided  the  govern- 
ment will  confer  on  the  instrument  which  is  to  execute  their 
designs  the  capacity  to  execute  them.  The  proposition  is  con- 
sidered and  approved.  The  benefit  to  the  public  is  considered 
as  an  ample  compensation  for  the  faculty  it  confers,  and  the 
corporation  is  created.  If  the  advantages  to  the  public  consti- 
tute a  full  compensation  for  the  faculty  it  gives,  there  can  be  no 
reason  for  exacting  a  further  compensation,  by  claiming  a  right 
to  exercise  over  this  ajrtificial  being  a  power  which  changes  its 
nature,  and  touches  the  fund  for  the  security  and  application  of 
which  it  was  created.  There  can  be  no  reason  for  implying  in 
a  charter,  given  for  a  vsJuable  consideration,  a  power  which  is 
not  only  not  expressed,  but  is  in  direct  contradiction  to  its  ex- 
press stipulations. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted,  nothing  can  be  inferred  which  changes  the  character  of 
the  institution,  or  transfers  to  the  govenunent  any  new  power 
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over  it  The  character  of  civil  institutionB  does  not  grow  out 
of  their  incorporation,  but  out  of  the  manner  in  which  they  are 
formed,  and  Uie  objects  for  which  they  are  created.  The  right 
to  change  them  is  not  founded  on  their  being  incorporated,  but 
00  their  being  the  instruments  of  government,  created  for  its 
purposes.  The  same  institutions,  created  for  the  same  objects, 
though  not  incorporated,  would  be  public  institutions,  and  of 
course,  be  controllable  by  the  l^shture.  The  incorporating  act 
neither  gives  nor  prevents  this  control.  Neither  in  reason  can 
the  incorporating  act  change  the  character  of  a  private  eleemos- 
ynary institution. 

We  are  next  led  to  the  inquiry,  for  whose  benefit  the  prop- 
erty given  to  Dartmouth  College  was  secured.  The  counsel 
for  the  defendant  have  inristed  that  the  beneficial  interest  is  in 
the  people  of  New  Hampshire.  The  charter,  after  reciting  the 
preliminary  measures  which  had  been  taken,  and  the  application 
for  an  act  of  incorporation,  proceeds  thus :  **  Know  ye,  there- 
fore)  that  we,  considering  the  premises,  and  being  willing  to 
encourage  the  laudable  and  charitable  design  of  spreading  Chris- 
tian knowledge  among  the  savages  of  our  American  wilderness, 
and  also,  that  the  best  means  of  education  be  established  in  our 
province  of  New  Hampshire,  for  the  benefit  of  said  province, 
do,  of  our  special  grace,"  <&c.  Do  these  expressions  bestow  on 
New  Hampshire  any  exclusive  right  to  the  property  of  the  col- 
lege, any  exclusive  interest  in  the  labors  of  the  professors  ?  Or 
do  they  merely  indicate  a  willingness  that  New  Hampshire 
should  enjoy  those  advantages  which  result  to  all  from  the  estab- 
lishment of  a  seminary  of  learning  in  the  neighborhood  ?  On 
this  p<Mnt  we  think  it  impossible  to  entertain  a  serious  doubt. 
The  words  themselves,  unexplained  by  the  context,  indicate 
that  the  benefit  intended  for  the  province  is  that  which  is 
derived  from  establishing  the  best  means  of  education  there- 
in ;  that  is,  from  establishing  in  the  province  Dartmouth  Col- 
lege, as  constituted  by  the  charter.  But  if  these  words  consid- 
ered alone  could  admit  of  doubt,  that  doubt  is  completely  re- 
moved by  an  inspection  of  the  entire  instrument. 
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The  particular  interests  of  New  Hampshire  never  entered 
into  the  mind  of  the  dcmors,  never  constituted  a  motive  for 
their  donation.  The  propagation  of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of  useful  knowledge 
among  the  youth  of  the  country,  were  the  avowed  and  the  sole 
objects  of  their  ccmtributions.  In  these  New  Hampshire 
would  participate;  but  nothing  particular  or  exclusive  was 
intended  for  her.  Even  the  site  of  the  college  was  selected, 
not  for  the  sake  of  New  Hampshire,  but  because  it  was  *^  most 
subservient  to  the  great  end  in  view,"  and  because  liberal 
donations  of  land  were  offered  by  the  proprietors,  on  condition 
that  the  institution  should  be  there  established.  The  teal  ad- 
vantages from  the  location  of  the  college  are,  perhaps,  not  less 
considerable  to  those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  river.  The  clause  which  constitutes  the 
incorporation,  and  expresses  the  objects  for  which  it  was  made, 
declares  those  objects  to  be  the  instruction  of  the  Indians,  ^^  and 
also  of  English  youth,  and  aiiy  others."  So  that  the  objects  of 
the  contributors,  and  the  incorporating  act,  were  the  same ;  the 
promotion  of  Christianity,  and  of  education  generally,  .not  the 
interests  of  New  Hampshire  particularly. 

From  this  review  of  the  charter  it  appears  that  Dartmouth 
Collie  is  an  eleemosynary  institution,  incorporated  for  the  pur- 
pose of  perpetuating  the  application  of  the  bounty  of  the  do* 
nors  to  the  specified  objects  of  that  bounty  ;  that  its  trustees  or 
governors  were  originally  named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves ;  that  they  are  not 
pubUc  officers,  nor  is  it  a  civil  institution,  participating  in  the 
administration  of  government ;  but  a  charity  school,  or  a  semi- 
nary of  education,  incorporated  for  the  preservation  of  its  prop- 
erty, and  the  perpetual  apfdication  of  that  property  to  the  ob- 
jects of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  diffi- 
culty, on  which  more  doubt  has  been  entertained  than  on  all 
that  have  been  discussed.  The  founders  of  the  college,  at 
least  those  whose  contributions  were  in  money,  have  parted 
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with  the ;  property  bestowed  upon  it,  and  their  representatives 
have  no  interest  in  that  property.  The  donors  of  land  are  equally 
without  interest,  so  long  as  the  corporation  shall  exist.  Could 
they  be  found,  they  are  unaffected  by  any  alteration  in  its  con- 
stitution, and  probably  regardless  of  its  form,  or  even  of  its  ex- 
istence. The  students  are  fluctuating,  and  no  individual  among 
our  youth  has  a  vested  interest  in  the  institution  which  can  be 
asserted  in  a  court  of  justice.  Neither  the  founders  of  the 
college,  nor  the  youth  for  whose  benefit  it  was  founded,  c<»n- 
plain  of  the  alteration  made  in  its  charter,  or  think  themselves 
iDJored  by  it.  The  trustees  alone  complain,  and  the  trustees 
have  no  beneficial  interest  to  be  protected.  Can  this  be  such  a 
contract  as  the  constitution  intended  to  withdraw  from  the 
power  of  state  legislation?  Contracts,  the  parties  to  which 
have  a  vested  beneficial  interest,  and  those  only,  it  has  been 
said,  are  the  objects  about  which  the  constitution  is  scdicitous, 
and  to  which  its  protection  is  extended. 

The  court  has  bestowed  on  this  argument  the  most  deliberate 
consideration,  and  the  result  will  be  stated.  Dt.  Wheelock, 
acting  ^Gt  himself,  and  for  those  who,  at  his  solicitation,  had 
loade  contributions  to  his  school,  applied  for  this  charter,  as  the 
instrument  which  should  enable  him  and  them  to  perpetuate 
their  beneficent  intention.  It  was  granted.  An  artificial,  im- 
mortal being  was  created  by  the  crown,  capable  of  receiving 
and  distributing  forever,  according  to  the  will  of  the  donors, 
the  donations  which  should  be  made  to  it.  On  this  being  the 
contributions  which  had  been  collected  were  immediately 
bestowed.  These  gifts  were  made,  not,  indeed,  to  make  a  profit 
for  the  donors,  or  their  posterity,  but  for  something  in  their 
opini<m  of  inestimable  value  ;  for  something  which  they  deemed 
a  full  equivalent  for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated  is  the  perpetual 
application  of  the  fund  to  its  object,  in  the  mode  prescribed  by 
themselves.  Their  descendants  may  take  no  interest  in  the  pres- 
ervation of  this  consideration.  But  in  this  respect  their  descend- 
ants are  not  their  representatives.    They  are  represented  by  the 
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corporation.  The  corporation  is  the  assignee  of  their  rights, 
stands  in  their  place,  and  distributes  their  bounty,  as  they  would 
themselves  have  dbtributed  it,  had  they  been  immortal.  So 
with  respect  to  the  students  who  are  to  derive  learning  from  this 
source.  *  The  corporation  is  a  trustee  for  them  also.  Their  po- 
tential rights,  which,  taken  distributively,  are  imperceptible, 
amount  collectively  to  a  most  important  interest  These  are, 
in  the  aggregate,  to  be  exercised,  asserted,  and  protected  by 
the  corporation.  They  were  as  completely  out  of  the  donors, 
at  the  instant  of  their  being  vested  in  the  corporation,  and  as 
incapable  of  being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution,  their  par- 
liament is  omnipotent.  To  annul  corporate  rights  might  give  a 
shock  to  public  opinion,  which  that  government  has  chosen  to 
avoid ;  but  its  power  is  not  questioned.  Had  parliament,  im- 
mediately after  the  emanation  of  this  charter,  and  the  execution 
of  those  conveyances  which  followed  it,  annulled  the  instrument, 
so  that  the  living  donors  would  have  witnessed  the  disappoint- 
ment of  their  hopes,  the  perfidy  of  the  transaction  would  have 
been  universally  acknowledged.  Yet  then,  as  now,  the  -donors 
would  have  had  no  interest  in  the  property ;  then,  as  now,  those 
who  might  be  students  would  have  had  no  rights  to  be  violated ; 
then,  as  now,  it  might  be  said  that  the  trustees,  in  whom  the 
rights  of  all  were  combined,  possessed  no  private,  individual, 
beneficial  interest  in  the  property  confided  to  their  protection. 
Yet  the  contract  would  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred  to  strip  it  of  its  inviolability  ? 
Circumstances  have  not  changed  it.  In  reason,  in  justice,  and 
in  law,  it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown,  (to  whose  rights  and  obligations  New  Hamp- 
shire succeeds,)  were  the  original  parties.  It  is  a  contract 
made  on  a  valuable  consideration.  It  is  a  contract  for  the  secu- 
rity and  disposition  of  property.  It  is  a  contract  on  the  fiedth 
of  which  real  and  personal  estate  has  been  conveyed  to  the 
corporation.     It  is,  then,  a  contract  within  the  letter  of  the  oon- 
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stitution,  and  within  its  spirit  also,  unless  the  fiict,  that  the  prop- 
erty is  invested  by  the  donors  in  trustees  for  the  promotion  of 
religion  and  education,  for  the  benefit  of  persons  who  are  per- 
petually changing,  though  the  objects  remain  the  same,  shall 
create  a  particular  exception,  taking  this  case  out  of  the  prohi- 
bition contained  in  the  constitution. 

It  is  more  than  possible  that  the  preservation  of  rights  of 
this  description  was  not  particularly  in  the  view  of  the  framers 
of  the  constitution,  when  the  clause  under  consideration  was 
introduced  into  that  instrument.  It  is  probable  that  interferen- 
ces of  more  frequent  recurrence,  to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was  more  extensive,  con- 
stituted the  great  iQptive  for  imposing  this  restriction  on  the 
state  legislatures.  (But  although  a  particular  and  a  rare  case 
may  not,  in  itself,  be  of  sufficient  magnitude  to  induce  a  rule, 
yet  it  must  be  governed  by  the  rule,  when  established,  unless 
some  plain  and  strong  reason  for  excluding  it  can  be  givenA  It 
is  not  enough  to  say  that  this  particular  case  was  not  in  the 
mind  of  the  convention  when  the  article  was  framed,  nor  of 
the  American  people  when  it  was  adopted.  It  is  necessary  to 
go  farther,  and  to  say,  that,  had  this  particular  case  been  sug-  - 
gested,  the  language  would  have  been  so  varied  as  to  exclude 
it,  or  it  would  have  been  made  a  special  exception.  The  case, 
being  within  the  words  of  the  rule,  must  be  within  its  operation 
likewise,  unless  there  be  s<»nething  in  the  literal  construction  so 
obviously  absurd,  or  mischievous,  or  repugnant  to  the  general 
spirit  of  the  instrument,  as  to  justify  those  who  expound  the 
constitution  in  making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand  ? 
There  is  no  expression  in  the  constitution,  no  sentiment  deliv- 
ered by  its  contemporaneous  expounders,  which  would  justify 
OS  in  making  it.  In  the  absence  of  all  authority  of  this  kind, 
is  there,  in  the  nature  and  reason  of  the  case  itself,  that  which 
would  sustain  a  construction  of  the  constitution  not  warranted 
by  its  words  ?  Are  contracts  of  this  description  of  a  character 
to  excite  so  little  intiCrest  that  we  must  exclude  them  from  the 
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proYisioiiB  of  the  constitution,  as  being  unworthy  of  the  attention 
of  those  who  framed  the  instrument  ?  Or  does  public  policy 
so  imperiously  demand  their  remaining  exposed  to  legislative 
alteration  as  to  compel  us,  or  rather  permit  us,  to  say  that  these 
w<n'ds,  which  were  introduced  to  give  stability  to  contracts,  and 
which  in  their  plain  import  comprehend  this  contract,  must  yet 
be  so  construed  as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which  are  cre- 
ateci  for  the  promotion  of  religion,  of  charity,  or  of  education, 
are  of  the  same  character.  The  law  of  this  case  is  the  law  of 
all.  In  every  literary  or  charitable  institution,  unless  the  objects 
of  the  bounty  be  themselves  incorporated,  the  whole  legal  in- 
terest is  in  trustees,  and  can  be  asserted  only  by  them.  The 
donors  or  claimants  of  the  bounty,  if  they  can  appear  in 
court  at  all,  can  appear  only  to  complain  of  the  trustees.  In 
all  other  situations  they  are  identified  with,  and  personated 
by,  the  trustees ;  and  their  rights  are  to  be  defended  and  main- 
tained by  them.  Religion,  charity,  and  education  are,  in  the 
law  of  England,  legatees  or  donees,  capable  of  receiving  be- 
quests or  donations  in  this  form.  They  appear  in  court,  and 
claim  or  defend,  by  the  corporation.  Are  they  of  so  litde  esti- 
mation in  the  United  States  that  contracts  for  their  benefit 
must  be  excluded  from  the  protection  of  words  which  in  their 
natural  import  include  them  ?  Or  do  such  contracts  so  neces- 
sarily require  new-modelling  by  the  authority  of  the  l^slature 
that  the  ordinary  rules  of  construction  must  be  disregarded  in 
order  to  leave  them  exposed  to  legislative  alteration  ? 

All  feel  that  these  objects  are  not  deemed  unimportant  in 
the  United  States.  The  interest  which  this  case  has  excited 
proves  that  they  are  not.  The  framers  of  the  constitution  did 
not  deem  them  unworthy  of  its  care  and  protection.  They 
have,  though  in  a  different  mode,  manifested  their  respect  for 
science,  by  reserving  to  the  government  of  the  union  tiie  power 
\J*  to  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing, for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."     They  have 
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SO  far  withdrawn  scieiice  and  the  useful  arts  from  the  action 
of  the  state  governments.  Why,  then,  should  they  be  supposed 
so  regardless  of  contracts  made  for  the  advancement  of  liter- 
ature, as  to  intend  to  exclude  them  from  provisions  made  for 
the  security  of  ordinary  contracts  between  man  and  man  ?  No 
reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we 
should  exclude  contracts  respecting  it  from  the  protection  of 
the  constitutioD ;  neither,  as  we  conceive,  is  the  policy  of  liv- 
ing them  subject  to  legislative  alteration  so  apparent  as  to  re- 
quire a  forced  construction  of  that  instrument  in  order  to  effect 
it  These  eleemosynary  institutions  do  not  fill  the  place  which 
would  otherwise  be  occupied  by  government,  but  that  which 
would  otherwise  remain  vacant.  They  are  complete  acquisi- 
tions to  litemture.  U?hey  are  donations  to  education;  dona- 
tions which  any  government  must  be  disposed  rather  to  encour- 
age than  to  discountenance!^  It  requires  no  very  critical  exam- 
ination of  the  human  mind  to  enable  us. to  determine  that  one 
great  inducement  to  these  gifts  is  the  conviction  felt  by  the 
giver  that  the  disposition  he  makes  of  them  is  immutable.  It 
is  probable  that  no  man  ever  was,  and  that  no  man  ever  will  be, 
the  founder  of  a  college,  believing  at  the  time  that  an  act  of 
incorporation  constitutes  no  security  for  the  institution  ;  believ- 
ing that  it  is  immediately  to  be  deemed  a  public  institution, 
whose  funds  are  to  be  governed  and  applied,  not  by  the  will  of 
the  donor,  but  by  the  will  of  the  legislature.  All  such  gifts  are 
made  in  the  pleasing,  perhaps  delusive  hope,  that  the  charity 
will  flow  forever  in  the  channel  which  the  givers  have  marked 
out  for  it.  If  every  man  finds  in  his  own  bosom  strong  evidence 
of  the  universality  of  this  sentiment,  there  can  be  but  little  rea- 
son to  imagine  that  the  framers  of  our  constitution  were 
strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of 
giving  permanence  and  security  to  contracts,  of  withdrawing 
them^om  the  influence  of  legislative  bodies,  whose  fluctuating 
pdicy,  and  repeated  interferences,  produced  the  most  perplex- 
ing and  injurious  embarrassmentsXthey  stiU  deemed  it  necessary 
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to  leave  these  contracts  subject  to  those  interferences.  The 
motives  for  such  ain  exception  must  be  very  powerful,  to  justify 
the  construction  which  makes  it. 

The  motives  sug^sted  at  the  bar  grow  out  of  the  original 
appointment  of  the  trustees,  which  is  supposed  to  have  been  in 
a  spirit  hostile  to  the  genius  of  our  government,  and  the  pre- 
sumption, that,  if  allowed  to  continue  themselves,  they  now  ate, 
and  must  remain  forever,  what  they  originally  were.  Hence  is 
inferred  the  necessity  of  applying  to  this  corporation,  and  to 
other  similar  corporations,  the  correcting  and  improving  hand  of 
the  legislature. 

It  has  been  uiged  repeatedly,  and  certainly  with  a  degree  of 
earnestness  which  attracted  attention,  that  the  trustees,  deriving 
their  power  from  a  regal  source,  must  necessarily  partake  of  the 
spirit  of  their  origin ;  and  that  their  first  principles,  unimproved 
by  that  resplendent  light  which  has  been  shed  around  them, 
must  continue  to  govern  the  college,  and  to  guide  the  students. 
Before  we  inquire  into  the  influence  which  this  argument  ought 
to  have  on  the  constitutional  question,  it  may  not  be  amiss  to 
examine  the  fact  on  which  it  rests.  The  first  trustees  were  un- 
doubtedly named  in  the  charter  by  the  crown ;  but  at  whose 
suggestion  were  they  named  ?  By  whom  were  they  selected  ? 
The  charter  informs  us.  Dr.  Wheelock  had  represented,  "  that, 
for  many  weighty  reasons,  it  would  be  expedient,  &c.,  that  the 
gentlemen  whom  he  had  already  nominated  in  his  last  will,  &c,, 
to.be  trustees  in  America,  should  be  of  the  corporation  now  pro- 
posed.'' When,  afterwards,  the  trustees  are  named  in  the  char- 
ter, can  it  be  doubted  that  the  persons  mentioned  by  Dr. 
Wheelock  in  his  will  were  appointed  ?  Some  were  probably 
added  by  the  crown,  with  the  approbation  of  Dr.  Wheelock. 
Among  these  is  the  Doctor  himself.  If  any  others  were  ap- 
pointed at  the  instance  of  the  crown,  they  are  the  governor, 
three  members  of  the  council,  and  the  speaker  of  the  house  of 
representatives,  of  the  colony  of  New  Hampshire.  The  sta- 
tions filled  by  these  persons  ought  to  rescue  them  from  any 
other  imputation  than  too  great  a  dependence  on  the  crown. 
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If  in  the  revolution  that  followed  they  acted  under  the  influ* 
ence  of  this  sentiment,  they  must  have  ceased  to  be  trustees ; 
if  they  took  part  with  their  countrymen,  the  imputation  which 
suspicion  might  excite  would  no  longer  attach  to  them.  The 
original  trustees,  then,  or  most  of  them,  were  named  by  Dr. 
Wheelock,  and  those  who  were  added  to  his  nomination,  most 
probably  with  his  approbation,  were  among  the  most  eminent 
and  respectable  individuals  in  New  Hampshire. 

The  only  evidence  which  we  possess  of  the  character  oi  Dr. 
Wheelock  is  furnbhed  by  this  charter.  The  judicious  means 
employed  for  the  accompUshment  of  his  object,  and  the  success 
which  attended  his  endeavors,  would  lead  to  the  opinion  that 
he  united  a  sound  understanding  to  that  humanity  and  benevo- 
lence which  suggested  his  undertaking.  It  surely  cannot  be 
assumed  that  his  trustees  were  selected  without  judgment. 
With  as  Uttle  probability  can  it  be  assumed,  that,  while  the  light 
of  science  and  of  liberal  principles  pervades  the  whole  ,com* 
munityi  these  originally  benighted  trustees  remain  in  utter  dark- 
ness, incapable  of  participating  in  the  general  improvement; 
that,  while  the  human  mce  is  rapidly  advancing,  they  are  sta- 
tionary. Reasoning  a  prioriy  we  should  believe  that  learned 
and  intelligent  men,  selected  by  its  patrons  for  the  government 
of  a  literary  institution,  would  select  learned  and  intelligent 
men  for  their  successors ;  men  as  well  fitted  for  the  government 
of  a  college  as  those  who  might  be  chosen  by  other  means. 
Should  this  reasoning  ever  prove  erroneous  in  a  particular  case, 
public  opinion,  as  has  been  stated  at  the  bar,  would  correct  the 
institution.  The  mere  possibiUty  of  the  contrary  would  not 
justify  a  construction  of  the  constitution  which  should  exclude 
these  contracts  from  the  protection  of  a  provision  whose  terms 
comprehend  them. 

VJThe  opmion  of  the  court,  after  mature  deUberation,  is,  that 
this  is  a  contract,  the  obligation  of  which  cannot  be  impaired 
without  violating  the  constitution  of  the  United  States.  This 
opinion  appears  to  us  to  be  equally  supported  by  reason  and 
by  the  former  decisions  of  this  courtTA 
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2.  We  next  proceed  to  the  inquiry,  whether  its  obligation 
has  been  impaired  by  those  acts  of  the  legislature  of  New 
Hampshire  to  which  the  special  verdict  refers. 

From  the  review  of  this  charter  which  has  been  taken,  it  ap- 
pears that  the  whole  power  of  governing  the  college,  of 
appointing  and  removing  tutors,  of  fixing  their  salaries,  of  direct- 
ing the  course  of  study  to  be  pursued  by  the  students,  and 
of  fiUing  up  vacancies  created  in  their  own  body,  was  vested  in 
the  trustees.  On  the  part  of  the  crown  it  was  expressly  stipu- 
lated, that  this  corporation,  thus  constituted,  should  continue 
forever  ;  and  that  the  number  of  trustees  should  forever  consist 
of  twelve,  and  no  more.  By  this  contract  the  crown  was 
bound,  and  could  have  made  no  violent  alteration  in  its  essen- 
tial terms  without  impairing  its  obligation. 

By  the  revolution,  the  duties,  as  well  as  the  powers,  of  gov- 
ernment devolved  on  the  people  of  New  Hampshire.  It  is  ad- 
mitted that  among  the  latter  was  comprehended  the  transcen- 
dent power  of  parliament,  as  well  as  that  of  the  executive 
department.  It  is  too  clear  to  require  the  support  of  ai^ument, 
that  all  contracts  and  rights  respecting  property  remained  un- 
changed by  the  revolution.  The  obligations,  then,  which  were 
created  by  the  charter  to  Dartmouth  College,  were  tlie  same  in 
the  new  that  they  had  been  in  the  old  government.  The  powd- 
er of  the  government  was  also  the  same.  A  repeal  of  this 
charter,  at  any  time  prior  to  the  adoption  of  the  present  consti- 
tution of  the  United  States,  would  have  been  an  extraordinary 
and  unprecedented  act  of  power,  but  one  which  could  have 
been  contested  only  by  the  restrictions  upon  the  legislature  to 
be  found  in  the  constitution  of  the  state.  But  the  constitution 
of  the  United  States  has  imposed  this  additional  limitation,  that 
the  legislature  of  a  state  shall  pass  no  act  "  impairing  the  obli- 
gation of  contracts.'* 

It  has  been  already  stated  that  the  act  "  to  amend  the  char- 
ter, and  enlarge  and  improve  the  corporation  of  Dartmouth 
College,"  increases  the  number  of  trustees  to  twenty-one,  gives 
the  appointment  of  the  additional  members  to  the  executive  of 
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the  state,  and  creates  a  board  of  overseers,  to  consist  of  twenty- 
five  persons,  of  whom  twenty-one  are  also  appointed  by  the 
executive  of  New  Hampshire,  who  have  power  to  inspect  and 
control  the  most  important  acts  of  the  trustees. 

On  the  effect  of  this  law  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of 
trustees .  and  overseers,  no  essential  difference  is  perceived. 
The  whole  power  of  governing  the  college  is  transferred  from 
trustees,  appointed  according  to  the  will  of  the  founder  expres- 
sed in  the  charter,  to  the  executive  of  New  Hampshire.  The 
management  and  applicaticm  of  the  funds  of  this  eleemosynary 
institution,  which  are  placed  by  the  donors  in  the  hands  of 
trustees  named  in  the  charter,  and  empowered  to  perpetuate 
themselves,  are  placed  by  this  act  under  the  control  of  the 
government  of  the  state.  The  will  of  the  state  is  substituted 
for  the  will  of  the  donors,  in  every  essential  operation  of  the 
college.  This  is  not  an  immaterial  change.  The  founders  of 
the  college  ccmtracted  not  merely  for  the  perpetual  application 
of  the  funds,  which  they  gave,  to  the  objects  for  which  those 
funds  were  given ;  they  contracted,  also,  to  secure  that  applicar 
tion  by  the  constitution  of  the  corporation;  They  contracted 
for  a  system  which  should,  as  far  as  human  foresight  can  pro- 
Tide,  retain  forever  the  government  of  the  literary  institution 
they  had  formed  in  the  hands  of  persons  approved  by  themr 
selves.  This  system  is  totally  changed.  The  charter  of  1769 
exists  no  longer.  It  is  reorganized ;  and  recwganized  in  such  a 
manner  as  to  convert  a  literary  institution,  moulded  according 
to  the  will  of  its  founders,  and  placed  under  the  control  of  pri- 
vate literary  men,  into  a  machine  entirely  subservient  to  the  will 
of  government.  This  may  be  for  the  advantage  of  this  college 
in  particular,  and  may  be  for  the  advantage  of  literature  in  gen- 
eral; but  it  is  not  according  to  the  will  of  the  donors,  and  is 
subversive  of  that  contract  on  the  faith  of  whidi  their  property 
^«^  given. 

In  the  view  which  has  been  taken  of  this  interesting  case, 
the  court  has  confined  itself  to  the  rights  possessed  by  the  trus- 
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tees,  as  the  assignees  and  representatives  of  the  donors  and 
founders,  for  the  benefit  of  religion  and  literature.  Yet  it  is 
not  clear  that  the  trustees  ought  to  be  considered  as  destitute 
of  such  beneficial  interest  in  themselves  as  the  law  may  respect 
In  addition  to  their  being  the  legal  owners  of  the  property,  and 
to  their  having  a  freehold  right  in  the  powers  confided  to  them, 
the  charter  itself  countenances  the  idea  that  trustees  may  also 
be  tutors  with  salaries.  The  first  president  was  one  of  the 
original  trustees ;  and  the  charter  provides,  that,  in  case  of 
vacancy  in  that  ofiice,  "  the  senior  professor  or  tutor,  being  one 
of  the  trustees,  shall  exercise  the  ofiice  of  president,  until  the 
trustees  shall  make  choice  of  and  appoint  a  president."  Ao 
cording  to  the  tenor  of  the  charter,  then,  the  trustees  might, 
without  impropriety,  appoint  a  president  and  other  professon 
from  their  own  body.  This  is  a  power  not  entirely  uncon- 
nected with  an  interest.  Even  if  the  proposition  of  the  coun- 
sel for  the  defendant  were  sustained ;  if  it  were  admitted  that 
those  contracts  only  arc  protected  by  the  constitution,  a  bene- 
ficial interest  in  which  is  vested  in  the  party  who  appears  in 
court  to  assert  that  interest ;  yet  it  is  by  no  means  clear  that 
the  trustees  of  Dartmouth  CoUege  have  no  beneficial  interest  in 
themselves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this 
particular  point,  being  of  opinion,  on  general  principles,  that,  in 
these  private  eleemosynary  institutions,  the  body  corporate,  as 
possessing  the  whole  legal  and  equitable  interest,  and  complete- 
ly representing  the  donors,  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protected  by  the  constitution. 

It  results  from  this  opinion  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found 
in  this  cause,  are  repugnant  to  the  constitution  of  the  United 
States ;  and  that  the  judgment  on  this  special  verdict  ought  to 
have  been  for  the  plaintifis.  The  judgment  of  the  state  court 
must,  therefore,  be  reversed. 
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LOUGHBOROUGH  v.  BLAKE. 
Fkbruart  Tsbm»  1830. 

[5  Wheaton'fl  Reports,  317-325.] 

The  facts  in  this  case  are  unimportant.  The  sole  question  is 
stated  at  the  banning  of  the  opinion  of  the  court  as  delivered 
hj  the  chief  justice. 

This  case  presents  to  the  consideratic»i  of  the  court  a  single  ^ 
question.     It  is  this  :    Has  congress  a  right  to  impose  a  direct 
tax  on  the  district  of  Columbia  ? 

The  counsel  who  maintains  the  negative  has  contended  that 
congress  must  be  considered  in  two  distinct  characters.  In  one 
character,  as  legislating  for  the  states  ;  in  the  other,  as  a  local 
legislature  for  the  district.  In  the  latter  character,  it  is  admitted, 
the  power  of  levying  direct  taxes  may  be  exercised ;  but,  it  is 
contended,  for  district  purposes  only,  in  like  manner  as  the 
legislature  of  a  state  may  tax  the  people  of  a  state  for  state 
purposes. 

Without  inquiring  at  present  into  the  soundness  of  this  dis- 
tinction, its  possible  influence  on  the  application  in  this  district 
of  the  first  article  of  the  constitution,  and  of  several  of  the 
amendments,  may  not  be  altogether  unworthy  of  consideration. 
It  will  readily  suggest  itself  to  the  gentlemen  who  press  this 
argument,  that  those  articles,  which,  in  general  terms,  restrain 
the  power  of  congress,  may  be  applied  to  the  laws  enacted  by 
that  body  for  the  district,  if  it  be  considered  as  governing  the 
district  in  its  character  as  the  national  legislature,  with  less  diffi- 
cuhy  than  if  it  be  considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  investigation,  be- 
cause we  think  the  right  of  congress  to  tax  the  district  does  not 
depend  solely  on  the  grant  of  exclusive  legislation. 
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The  eighth  section  of  the  first  article  gives  to  congress  the 
''  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises/' 
for  the  purposes  therein  after  mentioned.  This  grant  is  general, 
without  limitation  as  to  place.  It  consequently  extends  to  all 
places  over  which  the  government  extends.  If  this  could  be 
doubted,  the  doubt  is  removed  by  the  subsequent  words  which 
modify  the  grant.  These  words  are,  ^^  but  all  duties,  imposts^ 
and  excises  shall  be  uniform  throughout  the  United  States." 
R  will  not  be  contended  that  the  modification  of  the  power  ex- 
tends to  places  to  which  the  power  itself  does  not  extend.  The 
power,  then,  to  lay  and  coUect  duties,  imposts,  and  excises,  may 
be  exercised,  and  must  be  exercised,  throughout  the  United 
States.  Does  this  term  designate  the  whole,  or  any  particular 
portion,  of  the  American  empire  ?  Certainly  this  question  can 
admit  of  but  one  answer.  It  is  the  name  given  to  our  great 
republic,  which  is  composed  of  states  and  territories.  The  dis- 
trict of  Columbia,  or  the  territory  west  of  the  Missouri,  is  not 
less  within  the  United  States  than  Maryland  or  Pennsylvania ; 
and  it  is  not  less  necessary,  on  the  principles  of  our  constitu- 
tion, that  uniformity  in  the  imposition  of  imposts,  duties,  and 
excises  should  be  observed  in  the  one  than  in  the  other.  Since, 
then,  the  power  to  lay  and  collect  taxes,  which  includes  direct 
taxes,  is  obviously  coextensive  with  the  power  to  lay  and  cdlect 
duties,  imposts,  and  excises,  and  since  the  latter  extends 
throughout  the  United  States,  it  follows  that  the  power  to  im- 
pose direct  taxes  also  extends  throughout  the  United  States. 

The  extent  of  the  grant  being  ascertained,  how  far  is  it 
abridged  by  any  part  of  the  constitution  ? 

The  twentieth  section  of  the  first  article  declares  that  "  rep- 
resentatives and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  union,  accord- 
ing to  their  respective  numbers." 

The  object  of  this  regulation  is,  we  think,  to  furnish  a  standard 
by  which  taxes  are  to  be  apportioned,  not  to  exempt  from  their 
operation  any  part  of  our  country.  Had  the  intention  been  to 
exempt  from  taxation  those  who  were  not  represented  in  con- 
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gross,  that  intention  would  have  been  expressed  in  direct  terms. 
The  power  having  been  expressly  granted,  the  exception  would 
have  been  expressly  made.  But  a  limitation  can  scarcely  be 
said  to  be  insinuated.  The  words  used  do  not  mean  that  direct 
taxes  shall  be  imposed  on  states  only  which  are  represented,  or 
shall  be  apportioned  to  representatives ;  but  that  direct  taxation, 
in  its  application  to  states,  shall  be  apportioned  to  numbers. 
Representation  is  not  made  the  foundation  of  taxation.  If,  un- 
der the  enumeration  of  a  representative  for  every  thirty  thousand 
souls,  one  state  had  been  found  to  contain  fifty-nine  thousand, 
and  another  sixty  thousand,  the  first  would  have  been .  entitled 
to  only  one  representative,  and  the  last  to  two. ,  Their  taxes, 
however,  would  not  have  been  as  one  to  two,  but  as  fifty-nine 
to  sixty.  This  clause  was  obviously  not  intended  to  create  any 
exemption  from  taxation,  or  to  make  taxation  dependent  on 
representation,  but  to  furnish  a  standard  for  the  apportionment 
of  each  on  the  states. 

The  fourth  paragraph  of  the  ninth  section  of  the  same  article 
will  next  be  considered.  It  is  in  these  words  :  **  No  capitation 
or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the 
census  or  enumemtion  herein  before  directed  to  be  taken.'' 

The  census  referred  to  is  in  that  clause  of  the  constitution 
which  has  just  been  considered,  which  makes  numbers  the 
standard  by  which  both  representatives  and  direct  taxes  shall  be 
apportioned  among  the  states.  The  actual  enumeration  is  to  be 
made  '^  within  three  years  after  the  first  meeting  of  the  congress 
of  the  United  States,  and  within  every  subsequent  term  of  ten 
years,  in  such  manner  as  they  shall  by  law  direct." 

As  the  direct  and  declared  object  of  this  census  is  to  furnish  a 
standard  by  which  ^^  representatives  and  direct  taxes  may  be 
apportioned  among  the  several  states  which  may  be  included 
within  this  union,"  it  will  be  admitted  that  the  omission  to  ex- 
tend it  to  the  district  or  the  territories  would  not  render  it 
defective.  The  census  referred  to  is  admitted  to  be  a  census 
exhitnting  the  numbers  of  the  respective  states.  It  cannot,  how- 
ever, be  admitted  that  the  argument,  which  limits  the  application 
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of  the  power  of  direct  taxation  to  the  population  contained  in 
this  census,  is  a  just  one.  The  language  of  the  clause  does  not 
imply  this  restriction.  It  is  not  that  '^  no  capitation  or  other  | 
direct  tax  shall  be  'laid,  unless  on  those  comprehended  within 
the  census  herein  before  directed  to  be  taken,"  but  '^  unless  in 
proportion  to  "  that  census.  Now  this  proportion  may  be  ap- 
plied to  the  district  or  territories.  If  an  enumeration  be  taken 
of  the  population  in  the  district  and  territories,  on  the  same 
principles  on  which  the  enumemtion  of  the  respective  states  is 
made,  then  the  information  is  acquired  by  which  a  direct  tai 
may  be  imposed  on  the  district  and  territories  **  in  proportion 
to  the  census  or  enumeration "  which  the  constitution  directs 
to  be  taken. 

The  standard,  then,  by  which  direct  taxes  must  be  hid,  is 
applicable  to  this  district,  and  will  enable  congress  to  apportion 
on  it  its  just  and  equal  share  of  the  burden,  with  the  same 
accuracy  as  on  the  respective  states.  If  the  tax  be  laid  in  this 
proportion,  it  is  within  the  very  words  of  the  restriction.  It  is 
a.  tax  ^^  in  proportion  to  the  census  or  enumeration  "  refened  to. 

But  the  argument  is  presented  in  another  fonn,  in  which  its 
refutation  is  more  difficult.  It  is  urged  against  this  constructioD 
that  it  would  j>roduce  the  necessity  of  extending  direct  taxation 
to  the  district  and  territories,  which  would  not  only  be  incon- 
venient, but  contrary  to  the  understanding  and  practice  of  the 
whole  government.  If  the  power  of  imposing  direct  taxes  be 
coextensive  with  the  United  States,  then  it  is  contended  that 
the  restrictive  clause,  if  applicable  to  the  district  and  territories, 
requires  that  the  tax  should  be  extended  to  them,  since  to  omit 
them  would  be  to  violate  the  rule  of  proportion. 

.We  think  a  satisfactory  answer  to  this  argument  may  be 
drawn  from  a  fair  comparative  view  of  the  difierent  clauses  of 
the  constitution  which  have  been  recited. 

That  the  general  grant  of  power  to  lay  and  collect  taxes  is 
made  in  terms  which  comprehend  the  district  and  territories,  as 
well  as  the  states,  is,  we  think,  incontrovertible.  The  subse- 
quent clauses  are  intended  to  r^;ulate  the  exercise  of  this  power, 
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not  to  withdraw  from  it  any  portion  of  the  community.  The 
words  in  which  thoae  clauses  are  expressed  import  this  inten- 
tion. In  thus  regulating  its  exercise,  a  rule  is  given,  in  the 
second  section  of  the  first  article,  for  its  application  to  the 
respective  states.  That  rule  declares  how  direct  taxes  upon  the 
states  shall  be  imposed.  They  shall  be  apportioned  upon  the 
several  states  according  to  their  numbers.  If,  then,  a  direct 
tax  be  laid  at  all,  it  must  be  laid  on  every  state,  conformably  to 
the  rule  provided  in  the  constitution.  Congress  has  clearly  no 
power  to  exempt  any  state  from  its  due  share  of  the  burden. 
But  this  regulation  is  expressly  confined  to  the  states,  and  cre- 
ates no  necessity  for  extending  the  tax  to  the  district  or  territo- 
ries. The  wwds  of  the  ninth  section  do  not  in  terms  require 
that  the  system  of  direct  taxation,  when  resorted  to,  shall  be 
extended  to  the  territories,  as  the  words  of  the  second  section 
require  that  it  shall  be  extended  to  all  the  states.  They  there- 
fote  may,  without  violence,  be  understood  to  give  a  rule  when 
the  territories  shall  be  taxed,  without  imposing  the  necessity  of 
taxing  them.  It  could  scarcely  escape  the  members  of  the 
convention  that  the  expense  of  executing  the  law  in  a  territory 
might  exceed  the  amount  of  the  tax.  But  be  this  as  it  may, 
the  doubt  created  by  the  words  of  the  ninth  section  relates  to 
the  obligation  to  apportion  a  direct  tax  on  the  territories  as  well 
as  the  states,  rather  than  to  the  power  to  do  so. 

If,  then,  the  language  of  the  constitution  be  construed  to 
comprehend  the  territories  and  the  district  of  Columbia  as  well  as 
the  states,  that  language  confers  on  congress  the  power  of  taxing 
the  district  and  territories  as  well  as  the  states.  If  the  general 
language  of  the  constitution  should  be  confined  to  the  states, 
still  the  sixteenth  paragraph  of  the  eighth  section  gives  to  con- 
gress the  power  of  exercising  ''  exclusive  legislation  in  all  cases 
whatsoever  withiir  this  district." 

On  the  extent  of  these  terms,  according  to  the  c<»nmon  un- 
derstanding of  mankind,  there  can  be  no  difieience  of  opinion ; 
bat  it  is  contended  that  they  must  be  limited  by  that  great 
principle  which  was  asserted  in  our  revolution,  that  representa- 
tion is  inseparable  from  taxation, 
swiuae. 
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The  difference  between  requiring  a  continent,  with  an  im- 
mense population,  to  submit  to  be  taxed  by  a  government  hav- 
ing no  common  interest  with  it,  separated  from  it  hj  a  vast 
ocean,  restrained  by  no  prindple  of  apportionment,  and  associa- 
ted with  it  by  no  common  feelings  ;  and  permitting  the  xepre* 
sentatives  of  the  American  people,  under  the  restrictions  of  our 
constitution,  to  tax  a  part  of  the  society,  which  is  either  in  a 
state  of  infancy  advancing  to  manhood,  looking  forward  to 
complete  equality  so  soon  as  that  state  of  manhood  shall  be 
attained,  as  is  the  case  with  the  territories ;  or  which  has  volun- 
tarily relinquished  the  right  of  representation,  and  has  adopted 
the  whole  body  of  congress  for  its  legitimate  government,  as  is 
the  case  with  the  district,  is  too  obvious  not  to  present  itself  to 
the  minds  of  all.  Although  in  theory  it  might  be  more  con- 
genial to  the  spirit  of  our  institutions  to  admit  a  representative 
from  the  district,  it  may  be  doubted  whether  in  fact  its  interests 
would  be  rendered  thereby  the  more  secure ;  and  certainly  the 
constitution  does  not  consider  their  want  of  a  representative  in 
congress  as  exempting  it  from  equal  taxation. 

If  it  were  true,  that,  according  to  the  spirit  of  our  constitu- 
tion, the  power  of  taxation  must  be  Umited  by  the  right  of 
representation,  whence  is  derived  the  right  to  lay  and  collect 
duties,  imposts,  and  excises  within  this  district  ?  If  the  prin- 
ciples of  liberty,  and  of  our  constitution,  forbid  the  raising  of 
revenue  from  those  who  are  not  represented,  do  not  these  prin- 
ciples forbid  the  raising  it  by  duties,  imposts,  and  excises,  as 
well  as  by  a  direct  tax  ?  If  the  principles  of  our  revolution 
give  a  rule  applicable  to  this  case,  we  cannot  have  forgotten 
that  neither  the  stamp  act  nor  the  duty  on  tea  were  direct 
taxes. 

Yet  it  is  admitted  that  the  constitution  not  only  allows,  but 
enjoins,  the  government  to  extend  the  ordinary  revenue  system 
to  this  district. 

If  it  be  said  that  the  principle  of  uniformity,  established  in 
the  constitution,  secures  the  district  from  oppression  in  the  im- 
position of  indirect  taxes,  it  is  not  less  true  that  the  principle  of 
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apportionment,  also  established  in  the  constitution,  secures  the 
district  from  any  oppressive  exercise  of  the  power  to  lay  and 
collect  direct  taxes. 

After  giving  this  subject  its  serious  attention,  the  court  is 
unanimously  of  opinion  that  congress  possesses,  under  the  con- 
stitution, the  power  to  lay  and  collect  direct  taxes  within  the 
district  of  Columbia,  in  proportion  to  the  census  directed  to  be 
taken  by  the  constitution,  and  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court. 

Judgment  affirmed. 

5Wh.395. 
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OWINGS  V.   SPEED    AND   OTHERS. 
Fbbbuart  Term,  1820. 

[SWheaton'i  Reporto,  420  -  424.] 

In  the  following  opinion  of  the  court  *  delivered  by  Chief 
Justice  Marshall,  we  have  all  the  facts  of  this  case :  — 

This  was  an  ejectment  brought  by  the  plaintiff  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  to  recover 
a  lot  of  ground  lying  in  Bardstown.  This  town  was  laid  off,  in 
1780,  on  a  tract  of  land  consisting  of  one  thousand  acres,  for 
which,  in  1785,  a  patent  was  issued  by  the  commonwealth  of 
Virginia  to  Bard  and  Owings.  In  1788  the  legislature  of  Vir- 
ginia passed  an  act,  vesting  one  hundred  acres,  part  of  this 
tract,  in  trustees,  to  be  laid  off  in  lots,  some  of  them  to  be 
given  to  settlers,  and  others  to  be  sold  for  the  benefit  of  the 
proprietors.  The  cause  depends  mainly  on  the  validity  of  this 
act.  It  is  contended  to  be  a  violation  of  that  part  of  the  con- 
stitution of  die  United  States  which  forbids  a  state  to  pass  any 
law  impairing  the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  presuming  the 
consent  of  the  proprietors  to  this  law ;  but  the  circuit  court  has 
decided  the  question  independently  of  this  consent,  and  that 
decision  is  now  to  be  reviewed. 

Before  we  determine  on  the  construction  of  the  constitution 
in  relation  to  a  question  of  this  description,  it  is  necessary  to 
inquire  whetlier  the  provisions  of  that  instrument  apply  to  any 
acts  of  the  state  legislatures  which  were  of  the  date  with  that 
which  it  is  now  proposed  to  consider. 


*  Only  BO  much  of  this  opinion  is  here  given  as  beais  on  the  coostita- 
tional  question  involved  in  the  case. 
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This  act  was  passed  in  the  session  of  1788.  Did  the  consti- 
tution of  the  United  States  then  operate  upon  it  ? 

In  September,  1787,  after  completing  the  great  work  in,  which 
they  had  been  engaged,  the  convention  resolved  that  the  con- 
stitution should  be  laid  before  the  congress  of  the  United 
States,  to  be  submitted  by  that  body  to  conventions  of  the 
several  states,  to  be  convened  by  their  respective  legislatures  ; 
and  expressed  the  opinion,  that,  as  soon  as  it  should  be  ratified 
by  the  conventions  of  nine  states,  congress  should  fix  a  day  on 
which  electors  should  be  appointed  by  the  states,  a  day  on 
which  the  electors  should  assemble  to  vote  for  president  and 
vice-president,  ^'  and  the  time  and  place  for  conunencing  pro- 
ceedings under  this  constitution." 

The  conventions  of  nine  states  having  adopted  the  constitu- 
tution,  congress,  in  September,  or  October,  1788,  passed^  a  reso- 
lution in  conformity  with  the  opinions  expressed  by  the  con- 
vention, and  appointed  the  first  Wednesday  in  March  of  the 
ensuing  year  as  the  day,  and  the  then  seat  of  congress  as 
the  place,  "  for  commencing  proceedings  under  the  constitu- 
tion." 

Both  governments  could  not  be  understood  to  exist  at  the 
same  time.  The  new  government  did  not  commence  until  the 
old  government  expired.  It  is  apparent  that  the  government 
did  not  commence  on  the  constitution  being  ratified  by  the  ninth 
state ;  for  these  ratifications  were  to  be  reported  to  congress, 
whose  continuing  existence  was  recognized  by  the  convention, 
and  who  were  requested  to  continue  to  exercise  their  powers 
for  the  purpose  of  bringing  the  new  government  into  operation. 
In  fact,  congress  did  continue  to  act  as  a  government  until  it 
dissolved,  on  the  first  of  November,  by  the  successive  disap- 
pearance of  its  members.  It  existed  potentially  until  the  second 
of  March,  the  day  preceding  that  on  which  the  members  of  the 
new  congress  were  directed  to  assemble. 

The  resolution  of  the  convention  might  originally  have  sug- 
gested a  doubt,  whether  the  government  could  be  in  opera- 
tion for  every  purpose  before  the  choice  of  a  president ;  but 
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this  doubt  has  been  long  solved,  and  were  it  otherwise,  its  dis- 
cussion would  be  useless,  since  it  is  apparent  that  its  operation 
did  not  commence  before  the  first  Wednesday  in  March,  1789, 
before  which  time  Virginia  had  passed  the  act  which  is  al- 
leged to  violate  the  constitution. 


Judgment  affirmed,  with  costs. 

5  Wh.  4S9 
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COHENS  V.   STATE  OF  VIRGINIA. 
Februabt  Term,  1821. 

[6  Wbeaton's  Reports,  964-447.] 

P.  J.  and  M.  J.  Cohen  were  indicted,  under  an  act  of 
Virginia,  for  selling  lottery  tickets ;  and  judgment  was  given 
against  them.  An  appeal  to  the  higher  Virginia  courts  be- 
ing refused,  because  no  higher  court  had  jurisdiction  of  the 
siibject-matter,  they  sued  out  a  writ  of  error  *  to  the  supreme 
court  of  the  United  States.  The  attorney  for  Virginia  moved 
to  dismiss  this  writ,  on  the  ground  of  want  of  jurisdiction  in 
the  supreme  court,  upon  which  motion  Chief  Justice  Marshall 
delivered  the  opinion  of  the  court  as  foUows :  —  f 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court 
of  hustings  for  the  borough  of  Norfolk,  on  an  information  for 
selling  lottery  tickets,  contrary  to  an  act  of  the  legislature  of 
Virginia.  In  the  state  court  the  defendant  claimed  the  protec- 
tion of  an  act  of  congress.  A  case  was  agreed  between  the 
parties,  which  states  the  act  of  assembly  on  which  the  prosecu- 
tion was  founded,  and  the  act  of  congress  on  which  the  defend- 
ant relied,  and  concludes  in  these  words  :  ^'  If  upon  this  case 
the  court  shall  be  of  opinion  that  the  acts  of  congress  before  * 
mentioned  were  valid,  and,  on  the  true  construction  of  those 
acts,  the  lottery  tickets  sold  by  the  defendants  as  aforesaid 
mi^t  lawfully  be  sold  within  the  state  of  Virginia,  notwith- 
standing the  act  or  statute  of  the  general  assembly  of  Virginia 
prohibiting  such  sale,  then  judgment  to  be  entered  for  the  de- 


*Thi8  writ  brings  a  suit  from  a  lower  into  a  higher  court,  alleging  error 
in  the  opinion  given  by  the  lower  tribunal 

tThe  opinion  upon  the  merits  of  this  case  is  not  given,  as  it  touched  no 
coDBtitutiQnBl  p(niit  • 
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fendants :  And  if  the  court  should  be  of  opinion  that  the  stat- 
ute or  act  of  the  general  assembly  of  the  state  of  Virginia, 
prohibiting  such  sale,  is  valid,  notwithstanding  the  said  acts  of 
congress,  then  judgment  to  be  entered  that  the  defendants  are 
guilty,  and  that  the  commonwealth  recover  against  them  one 
hundred  dollars  and  costs." 

Judgment  was  rendered  against  the  defendants ;  and  the 
court  in  which  it  was  rendered  being  the  highest  court  of  the 
state,  in  which  the  cause  w&is  cognizable,  the  record  has  been 
brought  into  this  court  by  writ  of  error. 

The  defendant  in  error  moves  to  dismiss  this  writ  for  want  of 
jurisdiction. 

In  support  of  this  motion  three  points  have  been  made,  and 
argued  with  the  ability  which  the  importance  of  the  question 
merits.     These  points  are,  — 

1st.  That  a  state  is  a  defendant. 

2d.  That  no  writ  of  error  lies  from  this  court  to  a  state 
court. 

3d.  The  third  point  has  been  presented  in  different  forms  by 
the  gentlemen  who  have  argued  it.  The  counsel  who  opened 
the  cause  said  that  the  want  of  jurisdiction  was  shown  by  the 
subject-matter  of  the  case.  The  counsel  who  followed  him 
said  that  jurisdiction  was  not  given  by  the  judiciary  act.  The 
court  has  bestowed  all  its  attention  on  the  arguments  of  both 
gentlemen,  and  supposes  that  their  tendency  is  to  show  that 
this  court  has  no  jurisdiction  of  the  case,  or,  in  other  words, 
has  no  right  to  review  the  judgment  of  the  state  court,  because 
neither  the  constitution  nor  any  law  of  the  United  States  has 
been  violated  by  that  judgment. 

^  The  questions  presented  to  the  court  by  the  two  first  points 
made  at  the  bar  are  of  great  magnitude,  and  may  be  truly  said 
vitally  to  affect  the  union.  They  exclude  the  inquiry,  whether 
the  constitution  and  laws  of  the  United  States  have  been  vio- 
liy^ed  by  the  judgment  which  the  plaintiffs  in  error  seek  to 
review ;  and  maintain,  that,  admitting  such  violation,  it  is  not 
in  the  power  of  the  government  to  apply  a  corrective.     They 
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maintain  that  the  nation  does  not  possess  a  department  capable 
of  restFaining  peaceably,  and  by  authority  of  law,  any  attempts 
which  may  be  made  by  a  part  against  the  Intimate  powers  of 
the  whole  ;  and  that  the  government  is  reduced  to  the  alterna- 
tive of  submitting  to  such  attempts,  or  of  resisting  them  by 
force.  They  maintain  that  the  constitution  of  the  United 
States  has  (n-ovided  no  tribunal  for  the  final  construction  of 
itself,  or  of  the  laws  or  treaties  of  the  nation ;  but  that  this 
power  may  be  exercised  in  the  last  resort  by  the  courts  of 
every  state  in  the  union.  That  the  constitution,  laws,  and  trea- 
ties may  receive  as  many  constructions  as  there  are  states ;  and 
that  this  is  not  a  mischief^  or,  if  a  mischief,  is  irremediable. 
These  abstract  propositions  are  to  be  determined ;  for  he,  who 
demands  decision  without  permitting  inquiry,  affirms  that  the 
decision  he  asks  does  not  depend  on  inquiry. 

(jf  such  be  the  constitution,  it  is  the  duty  of  the  court  to 
bow  with  respectful  submission  to  its  provisions.  If  such  be 
not  the  constitution,  it  is  equally  the  duty  of  this  court  to  say 
80 ;  and  to  perform  that  task  which  the  American  people  have 
assigned  to  the  judicial  department^ 

Ist  The  first  question  to  be  considered  is,  whether  the  juris- 
diction of  this  court  is  excluded  by  the  character  of  the  parties, 
one  of  them  being  a  state,  and  the  other  a  citizen  of  that 
state? 

The  second  section  of  the  third  article  of  the  constitution 
defines  the  extent  of  the  judicial  power  of  the  United  States. 
Jurisdiction  is  given  to  the  courts  of  the  union  in  two  classes  of 
cases.  In  the  first,  their  jurisdiction  depends  on  the  character 
of  the  cause,  whoever  may  be  the  parties.  This  class  compre- 
hends ^'  all  cases  in  law  and  equity  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made,  or  which 
shaO  be  made,  under  their  authority."  This  clause  extends  the 
jurisdiction  of  the  court  to  all  the  cases  described,  without 
making  in  its  terms  any  exception  whatever,  and  without  any 
regard  to  the  condition  of  the  party.  If  there  be  any  excep- 
tion, it  is  to  be  implied  against  the  express  words  of  the  article. 
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In  the  second  class,  the  jurisdiction  depends  entirely  on  the 
character  of  the  parties.  In  this  are  comprehended  '^  contro- 
versies between  two  or  more  states,  between  a  state  and  citi- 
zens of  another  state,"  ^'  and  between  a  state  and  foreign  states, 
citizens,  or  subjects.'^  If  these  be  the  parties,  it  is  entirely  on- 
important  what  may  be  the  subject  of  controversy.  Be  it 
what  it  may,  these  parties  have  a  constitutional  right  to  come 
into  the  courts  of  the  union. 

The  counsel  for  the  defendant  in  error  have  stated  that  the 
cases  which  arise  under  the  constitution  must  grow  out  of  those 
provisions  which  are  capable  of  self-execution ;  examples  of 
which  are  to  be  found  in  the  second  section  of  the  fourth  article, 
and  in  the  tenth  section  of  the  first  article. 

A  case  which  arises  under  a  law  of  the  United  States  must, 
we  are  likewise  told,  be  a  right  given  by  some  act  which  be- 
comes necessary  to  execute  the  powers  given  in  the  constitu- 
tion, of  which  the  law  of  naturalization  is  mentioned  as  an 
example. 

The  use  intended  to  be  made  of  this  exposition  of  the  first 
part  of  the  section,  defining  the  extent  of  the  judicial  power,  is 
not  clearly  understood.  If  the  intention  be  merely  to  dis- 
tinguish cases  arising  under  the  constitution  from  those  arising 
under  a  law,  for  the  sake  of  precisioi!  in  the  application  of  this 
argument,  these  propositions  will  not  be  controverted.  If  it  be 
to  maintain  that  a  case,  arising  under  the  constitution  or  a  law, 
must  be  one  in  which  a  party  comes  into  court  to  demand  some- 
thing conferred  on  him  by  the  constitution  or  a  law,  we  think 
the  construction  too  narrow.  A  case  in  law  or  equity  consists 
of  the  right  of  the  one  party,  as  well  as  of  the  other,  and  may 
truly  be  said  to  arise  under  the  constitution  or  a  law  of  the 
United  States,  whenever  its  correct  decision  depends  on  the 
construction  of  either.  Congress  seems  to  have  intended  to 
give  its  own  construction  of  this  part  of  the  constitution  in  the 
twenty-fifth  section  of  the  judiciary  act ;  and  we  perceive  no 
reason  to  depart  from  that  construction. 

The  jurisdiction  of  the  court,  then,  being  extended  by  the 
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letter  of  the  constitution  to  all  cases  arising  under  it,  or  under 
the  laws  of  the  United  States,  it  follows  thai  those  who  would 
withdraw  any  case  of  this  description  from  that  jurisdiction 
must  sustain  the  exemption  they  claim  on  the  spirit  and  true 
meaning  of  the  constitution,  which  spirit  and  true  meaning 
must  be  so  apparent  as  to  overrule  the  words  which  its  framers 
have  employed. 

The  counsel  for  the  defendant  in  error  have  undertaken  to 
do  .this ;  and  have  laid  down  the  general  proposition,  that  a 
sovereign,  independent  state  is  not  suable,  except  by  its  own 
consent. 

This  general  proposition  will  not  be  controverted.  But  its 
consent  is  not  requisite  in  each  particular  case.  It  may  be 
given  in  a  general  law.  And  if  a  state  has  surrendered  any 
portion  of  its  sovereignty,  the  question,  whether  a  liability  to 
suit  be  a  part  of  this  portion,  depends  on  the  instrument  by 
which  the  surrender  is  made.  If,  upon  a  just  construction  of 
that  instrument,  it  shall  appear  that  the  state  has  submitted  to 
be  sued,  then  it  has  parted  with  this  sovereign  right  of  judging 
in  every  case  on  the  justice  of  its  own  pretensions,  and  has 
entrusted  that  power  to  a  tribunal  in  whose  impartiaUty  it 

rnfides. 
The  American  states,  as  well  as  the  American  people,  have 
believed  a  close  and  firm  union  to  be  essential  to  their  liberty 
and  to  their  happiness.  They  have  been  taught  by  experience 
that  this  union  cannot  exist  without  a  government  for  the 
whole ;  and  they  have  been  taught  by  the  same  experience  that 
this  government  would  be  a  mere  shadow,  that  must  disappoint 
all  their  hopes,  unless  invested  with  large  pottjons  of  that  sov- 
ereignty which  belongs  to  independent  states.  I  Under  the  influ<- 
eoce  of  this  opinion,  and  thus  instructed  by  experience,  the 
American  people,  in  the  convention  of  their  respective  states, 
adopted  the  present  constitution. 

If  it  could  be  doubted  whether  from  its  nature  it  were  not 
supreme  in  all  cases  where  it  is  empowered  to  act,  that  doubt 
would  be  removed  by  the  declamtion,  that  *^  this  constitutibn, 
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and  the  laws  of  the  United  States,  which  shaU  be  made  in  pur- 
suance thereof,  and  all  treaties  made  or  which  shall  be  made 
under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land  ;  and  the  ju<%es  in  every  state  shall  be  boand 
thereby ;  anything  in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding." 

This  is  the  authoritative  language  of  the  American  people  ;• 
and,  if  gentlemen  please,  of  the  American  states.  It  marks,, 
with  lines  too  strong  to  be  mistaken,  the  characteristic  distinc- 
tion between  the  government  of  the  union  and  those  of  the 
states.  The  general  government,  though  limited  as  to  its  objects,' 
is  supreme  with  respect  to  those  objects.  This  principle  is  a. 
part  of  the  constitution ;  and  if  there  be  any  who  deny  its 
necessity,  none  can  deny  its  authority. 

To  this  supreme  government  ample  powers  are  confided; 
and  if  it  were  possible  to  doubt  the  great  purposes  for  which 
they  were  so  confided,  the  people  of  the  United  States  have  de- 
clared that  they  are  given  "  in  order  to  form  a  more  perfect 
union,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  themselves  and  their  posterity •'' 

With  the  ample  powers  confided  to  this  supreme  govern- 
ment, for  these  interesting  purposes,  are  connected  many  ex- 
press and  important  limitations  on  the  sovereignty  of  the  states, 
which  are  made  for  the  same  purposes.  The  powers  of  the 
union,  on  the  great  subjects  of  war,  peace,  and  commerce,  and 
on  many  others,  are  in  themselves  limitations  of  the  sovereignty 
of  the  states ;  but  in  addition  to  these,  the  sovereignty  of  the 
states  is  surrendered  in  many  instances  where  the  surrender 
can  only  operate  to  the  benefit  of  the  people,  and  where,  per- 
haps, no  other  power  is  conferred  on  congress  than  a  conserva- 
tive power  to  maintain  the  principles  established  in  the  consti- 
tution. The  maintenance  of  these  principles  in  their  purity  is 
certainly  among  the  great  duties  of  the  goveriunent.  One  of 
the  instruments  by  which  this  duty  may  be  peaceably  performed 
is  the  judicial  department.    It  is  authorized  to  decide  all  cases 
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of  every  description,  arising  under  the  constitution  or  hws  of 
the  United  States.  From  this  general  grant  of  jurisdiction  no 
exception  is  made  of  those  cases  in  which  a  state  may  be  a 
party.  When  we  consider  the  situation  of  the  government  of 
the  union  and  of  a  state  in  relation  to  each  other,  the  nature 
'  of  our  constitution,  the  subordination  of  the  state  governments 
to  that  constitution,  the  great  purpose  for  which  jurisdiction 
over  all  cases  arising  under  the  constitution  and  laws  of  the 
United  States  is  confided  to  the  judicial  department,  are  we 
at  liberty  to  insert  in  this  general  grant  an  exception  of  those 
caaes  in  which  a  state  may  be  a  party  ?  Will  the  spirit  of  the 
constitution  Justify  this  attempt  to  control  its  words  ?  We  think 
it  will  not.  \We  think  a. case  arising  under  the  constitution  or 
laws  of  the  United  States  is  cognizable  in  the  courts  of  the 
union,  whoever  may  be  the  parties  to  that  case.  J 

Had  any  doubt  existed  with  respect  to  the  just  construction 
of  this  part  of  the  section,  that  doubt  would  have  been  remov* 
ed  by  the  enumeration  of  those  cases  to  which  the  jurisdiction 
of  the  federal  courts  is  extended  in  consequence  of  the  char- 
acter of  the  parties.  In  that  enumeration  we  find  '^  contro- 
versies between  two  or  more  states,  between  a  state  and  citizens 
of  another  state,"  ^^  and  between  a  state  and  foreign  states,  cit- 
izens, or  subjects." 

One  of  the  express  objects,  then,  for  which  the  judicial  de- 
partment was  established,  is  the  decision  of  controversies  be- 
tween states,  and  between  a  state  and  individuals.  The  mere 
circumstance  that  a  state  is  a  party  gives  jurisdiction  to  the 
court  How,  then,  can  it  be  contended  that  the  very  same 
instrument,  in  the  very  same  section,  should  be  so  construed  as 
that  this  same  circumstance  should  withdraw  a  case  from  the 
jurisdiction  of  the  court,  where  the  constitution  or  laws  of  the 
United  States  are  supposed  to  have  been  violated  ?  The  con- 
^tution  gave  to  every  person  having  a  claim  upon  a  state  a 
right  to  submit  his  case  to  the  court  of  the  nation.  However 
Qoimportant  his  claim  might  be,  however  little  the  community 
ought  be  interested  in  its  decision,  the  framers  of  our  constitu- 
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tion  thought  it  necessary,  for  the  purposes  of  justice,  to  provide 
a  tribunal  as  superior  to  influence  as  possiUe,  in  which  that 
claim  might  be  decided.  Can  it  be  imagined  that  the  same 
persons  considered  a  case  involving  the  constitution  of  our 
country  and  the  majesty  of  the  lavirs,  questions  in  whidi  every 
American  citizen  must  be  deeply  interested,  as  withdrawn  fiom 
this  tribunal  because  a  state  is  a  party  ? 

While  weighing  arguments  drawn  from  the  nature  of  govern- 
ment,  and  from  the  general  spirit  of  an  instrument,  and  u^ed 
for  the  purpose  of  narrowing  the  construction  which  the  words 
of  that  instrument  seem  to  require,  it  is  proper  to  place  in  the 
opposite  scale  those  principles,  drawn  from  the  same  sources, 
which  go  to  sustain  the  words  in  their  full  operation  and  natu- 
ral import.  One  of  these,  which  has  been  pressed  with  great 
force  by  the  counsel  for  the  plaintiffs  in  error,  is  that  the  judi- 
cial power  of  every  well  constituted  government  must  be  coex- 
tensive with  the  legislative,  and  must  be  capable  of  deciding 
every  judicial  question  which  grows  out  of  the  constitution  and 
laws. 

If  any  proposition  may  be  considered  as  a  political  axiom, 
this,  we  think,  may  be  so  considered.  In  retLsoning  upon  it  as 
an  abstract  question,  there  would,  probably,  exist  no  contrariety 
of  opinion  respecting  it.  Every  argument,  proving  the  neces- 
sity of  the  department,  proves  also  the  propriety  of  giving  this 
extent  to  it.  We  do  not  mean  to  say  that  the  jurisdiction  of 
the  courts  of  the  union  should  be  construed  to  be  coextensiye 
with  the  legislative  merely  because  it  is  fit  that  it  should  be  so ; 
but  we  mean  to  say  that  this  fitness  furnishes  an  aigumeat  in 
construing  the  constitution  which  ought  never  to  be  overlooked, 
and  which  is  most  especially  entitled  to  considemti<Hi  when  we 
are  inquiring  whether  the  words  of  the  instrument  which  pur- 
port to  establish  this  principle  shall  be  contracted  for  the  par- 
pose  of  destroying  it. 

The  mischievous  consequences  of  the  constructioh  contended 
for  on  the  part  of  Virginia  are  also  entitled  to  great  considera- 
tion, (it  would  prostrate,  it  has  been  said,  thejgovenunent  and 
L  ewh. »«. 
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its  laws  at  the  feet  ci  every  state  in  the  imionj  And  would  not 
this  be  its  effect  ?  What  pow^  of  the  government  could  be 
'executed  by  its  own  meaas  in  any  state  disposed  to  resiist  its 
ezeeutioii  by  a  course  of  legislation  ?  The  laws  must  be  exe- 
cuted by  individuals  acting  within  the  several  states.  If  these 
individuals  may  be  exposed  to  penalties,  and  if  the  courts  of 
the  union  cannot  oorrect  the  judgments  by  which  these  penal- 
ties may  be  enforced,  the  course  of  the  government  may  be,  at 
any  time,  arrested  by  the  will  of  one  <^  its  members.  CEach 
member  will  possess  a  veto  on  the  wiU  of  the  whole^ 

The  answer  which  has  been  given  to  this  aigument  does  not 
deny  its  truth,  but  insists  that  confidence  is  reposed,  and  may 
be  safely  reposed,  in  the  state  institutions ;  and  that,  if  they 
shaU  ever  become  so  insane  or  so  wicked  as  to  seek  the  destruc- 
tion of  the  government,  they  may  accomplish  their  object  by 
refnsiiig  to  fedann  the  functions  assigned  to  them. 

We  readily  concur  with  the  counsel  for  the  defendant  in  the 
dedamtion  that  the  cases  whidi  have  been  put  of  direct  legis- 
lative resistanoe  for  the  purpose  of  opposing  the  acknowledged 
powers  of  the  government  are  extreme  cases,  and  in  the  hope 
that  they  will  never  occur  ;  but  we  cannot  help  believing  that 
a  gei^ral  conviction  of  the  total  incapacity  of  the  government 
to  protect  itsdf  and'its  laws  in  such  cases  would  contribute  in 
no  inoonsidenble  degree  to  their  occurrence. 

Let  it  be  admitted  that  the  cases  which  have  been  put  are 
extreme  and  improbable,  yet  there  are  gradations  of  opposition 
to  the  laws,  far  short  of  those  cases,  which  might  have  a  bane- 
ful influence  on  the  affairs  of  the  nation.  (Different  states  may 
entertain  different  opinions  on  the  true  construction  of  the  con- 
stitutional powers  of  congress.  We  know,  that  at  one  time 
the  assumption  of  the  debts  contracted  by  the  several  states 
during  the  war  of  our  revolution  was  deemed  unconstitutional 
by  some  of  tbem.  We  know,  too,  that  at  other  times  certain 
taxes  imposed  by  congress  have  been  pronounced  unconstitu- 
tional. Other  laws  have  been  questioned  partially,  while  they 
were  supported  by  the  great  majority  of  the  American  peopleTJ 
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We  have  no  assurance  that  we  slmll  be  less  divided  than  we 
have  been.  States  may  legislate  in  conformity  to  their  opinions, 
and  may  enforce  those  opinions  by  penalties.  It  would  be  haz* 
arding  too  much  to  assert  that  the  judicatures  of  the  states  will 
be  exempt  from  the  prejudices  by  which  the  legislatures  and 
people  are  influenced,  and  will  constitute  perfectly  impartial 
tribunals.  In  many  states  the  judges  are  dependent  for  office 
and  for  salary  on  the  will  of  the  legislature.  The  constitution 
of  the  United  States  furnishes  no  security  against  the  universal 
adoption  of  this  principle.  When  we  observe  the  importance 
which  that  constitution  attaches  to  the  independence  of  judgeSt 
we  are  the  less  inclined  to  suppose  that  it  can  have  intended  to 
leave  these  constitutional  questions  to  tribunals  where  this 
independence  may  not  exist,  in  all  cases  where  a  state  shall 
prosecute  an  individual  who  claims  the  protection  of  an  act  of 
congress.  These  prosecutions  may  take  place  even  without  a 
legislative  act.  A  person  making  a  seizure  under  an  act  of 
congress  may  be  indicted  as  a  trespasser,  if  force  has  been 
employed,  and  of  this  a  jury  may  judge.  How  extensive  may  be 
the  mischief,  if  the  first  decisions  in  such  cases  should  be 
final ! 

These  collisions  may  take  place  in  times  of  no  extraordinary 
conunotion.  [But  a  constitution  is  framed  for  ages  to  come,  and 
is  designed  to  approach  immortality  as  nearly  as  human  institu- 
tions can  approach  it.  Its  course  cannot  always  be  tranquil. 
It  is  exposed  to  storms  and  tempests,  and  its  framers  must  be 
unwise  statesmen  indeed,  if  they  have  not  provided  it,  as  far  as 
its  nature  will  permit,  with  the  means  of  self-preservation  from 
the  perils  it  may  be  destined  to  encounter.  LNo  government 
ought  to  be  so  defective  in  its  organization  as  not  to  contain 
within  itself  the  means  of  securing  the  execution  of  its  own 
laws  against  other  dangers  than  those  which  occur  every  day. 
Courts  of  justice  are  the  means  most  usually  employed ;  and  it 
is  reasonable  to  expect  that  a  government  should  repose  on  its 
own  courts,  rather  than  on  others/]  There  is  certainly  nothing 
in  the  circumstances  under  which  our  constitution  was  formed, 
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nothing  in  the  histoiy  of  the  times,  which  would  justify  the 
opinion  that  the  confidence  reposed  in  the  states  was  so  implicit 
as  to  leave  in  them  and  their  tribunals  the  power  of  resisting  or 
defeating,  in  the  form  of  law,  the  legitimate  measures  of  the 
union.  The  requisitions  of  congress,  under  the  confederation, 
were  as  constitutionally  obligatory  as  the  hws  enacted  by  the 
present  congress.  That  they  were  habitually  disr^;arded  is  a 
£ict  of  uniTa«d  notoriety.  With  the  knowledge  of  this  fact, 
and  under  its  full  pressure,  a  convention  was  assembled  to 
change  the  system.  Is  it  so  improbable  that  they  should  confer 
on  the  judicial  department  the  power  of  construiag  the  consti- 
tution and  laws  of  the  union  in  every  case,  in  the  last  resort, 
and  of  preserving  them  from  all  violation  from  every  quarter,  so 
far  as  judicial  decisions  can  preserve  them,  that  this  improba- 
bility should  essentially  affect  the  construction  of  the  new  sys- 
tem ?  We  are  told,  and  we  are  truly  told,  that  the  great  change 
which  is  to  give  efiicacy  to  the  present  system  is  its  ability  to 
act  <Hi  individuals  directly,  instead  of  acting  through  the  instru- 
mentality of  state  governments.  But  ought  not  this  abihty,  in 
reason  and  sound  policy,  to  be  applied  directly  to  the  protec- 
tion of  individuals  employed  in  the  execution  of  the  laws,  as 
weO  as  to  their  coercion  ?  Your  laws  reach  the  individual 
without  the  aid  of  any  other  power ;  why  may  they  not  protect 
him  from  punishment  for  performing  his  duty  in  executing 
them? 

The  counsel  for  Virginia  endeavor  to  obviate  the  force  of 
these  arguments  by  saying  that  the  dangers  they  suggest,  if 
not  ima^nary,  are  inevitable ;  that  the  constitution  can  make 
no  provision  against  them ;  and  that,  therefore,  in  construing 
that  instrument  they  ought  to  be  excluded  from  our  considera- 
tion. This  state  of  things,  they  say,  cannot  arise  until  there 
shall  be  a  disposition  so  hostile  to  the  present  political  system  as 
to  produce  a  determination  to  destroy  it ;  and  when  that  deter- 
mination shall  be  produced,  its  effects  will  not  be  restrained  by 
parchment  stipulations.  The  fate  of  the  constitution  will  not 
then  depend  on  judicial  decisions.     But,  should  no  appeal  be 
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made  to  force,  the  states  can  put  an  end  to  the  government  by 
refomng  to  net.  They  have  (Hily  not  to  elec^  senators,  and  it 
expires  without  a  struggle. 

It  is  very  true,  that,  whenever  hostility  to  the  existing  system 
shall  beoome  universal,  it  will  be  also  irresistible.  The  people 
made  the  constitution,  and  the  people  can  unmake  it.  It  is  the 
creature  of  their  vnll,  and  lives  only  by  their  will.  fBat  this 
siqmme  and  irresistiUe  power  to  make  or  to  unmake  resides 
only  in  the  whole  body  of  the  people,  not  in  any  sobdiviaon  of 
them*  The  attempt  of  any  of  the  parts  to  exercise  it  is  usur- 
pation, and  ou^t  to  be  repelled  by  those  to  whom  the  people 
have  delegated  their  power  of  repelling  it  I 

The  acknowledged  inability  of  the  government,  then,  to  sus- 
tain itself  against  the  pubUc  will,  and  by  force,  or  otherwise,  to 
control  the  whole  nation,  is  no  sound  argument  in  support  of 
its  constitutional  inability  to  preserve  itself  against  a  section  of 
the  nation  acting  in  opposition  to  the  general  will. 

It  is  true,  that,  if  all  the  states,  or  a  majority  of  them,  refuse 
to  elect  senators,  the  legislative  powers  of  the  union  will  be 
suspended.  But  if  any  one  state  shall  refuse  to  elect  them,  the 
senate  will  not  on  that  account  be  the  less  capaUe  of  perform- 
ing bU  its  functions.  The  argument  founded  on  this  bat  would 
seem  mther  to  prove  the  subordination  of  the  parts  to  the 
whole  than  the  complete  independence  of  any  one  <d  them. 
The  framcrs  of  the  constitution  were  indeed  unable  to  make 
a»y  provisions  which  should  protect  that  instrument  against  a 
general  combination  of  the  states,  or  of  the  people,  for  its 
destruction  ;  and,  conscious  of  this  inabihty,  they  have  not 
made  the  attempt.  But  they  were  able  to  provide  against  the 
operation  of  measures  adopted  in  any  one 'State,  whose  ten- 
dency might  be  to  arrest  the  execution  of  the  laws ;  and  this  it 
was  the  part  of  true  wisdom  to  attempt.  We  think  they  have 
attempted  it. 

It  has  been  also  urged,  as  an  additional  objection  to  the  juris- 
diction of  the  court,  that  cases  between  a  state  and  one  of  its 
own  citiaens  do  not  come  within  the  general  scope  of  the  con- 
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stitution  ;  and  were  obvkmsly  never  intended  to  be  made  cog- 
nizable in  the  federal  courts.  The  state  tribunalb  might  be 
suspected  of  partiality  in  cases  between  itself,  or  its  citizens,  and 
aliens,  or  tlie  citizens  of  another  state,  but  not  in  proceedings 
by  a  state  against  its  own  citizens.  That  jealousy  which  might 
exist  in  the  first  case  could  not  exist  in  the  last,  and  therefore 
the  judidal  power  is  not  extended  to  the  last.  ^^  ^^  > 

This  is  very  true,  so  far  as  jurisdiction  depends  on  the  char- 
acter of  the  parties ;  and  the  aigument  would  have  great  force 
if  ui^ed  to  prove  that  this  court  could  not  establish  the 
demand  of  a  citizen  upon  his  state,  but  is  not  entitled  to  the 
same  force  when  urged  to  prove  that  this  court  cannot  inquire 
whether  the  constitution  or  laws  of  the  United  States  protect  a 
citizen  from  a  prosecution  instituted  against  him  by  a  state* 
K  jurisdiction  depended  entirely  on  the  character  of  the  parties, 
and  was  not  given  where  the  parties  have  not  an  original  right 
to  come  into  court,  that  part  of  the  second  section  of  the  third 
article,  which  extends  the  judicial  power  to  all  cases  arising 
onder  the  constitution  and  laws  of  the  United  States,  would  be 
mere  surplusage.  It  is  to  give  jurisdiction  where  the  character 
of  the  parties  would  not  give  it  that  this  very  impcurtant  part 
q[  the  clause  was  inserted.  It  may  be  true  that  the  partiality 
of  the  state  tribunals,  in  ordinary  controversies  between  a  state 
and  its  citizens,  was  not  apprehended,  and  therefore  the  judi* 
cial  power  of  the  union  was  not  extended  to  such  cases ;  but 
this  was  not  the  sole  nor.  the  greatest  object  fw  which  this  de- 
partment was  created.  A  more  important,  a  much  more  inter- 
esting^ object,  was  the  preservation  of  the  constitution  and  laws 
of  tlie  United  States,  so  far  as  they  can  be  preserved  by  judi- 
cial authority ;  and  therefore  the  jurisdiction  of  the  courts  of 
the  union  was  expressly  extended  to  all  cases  arising  under 
that  constitution  and  those  laws.  If  the  constitution  or  laws 
may  be  violated  by  proceedings  instituted  by  a  state  against  its 
own  citizens,  and  if  that  violation  may  be  such  as  essentially 
to  afiect  the  constitution  and  the  laws,  such  as  to  arrest  the 
progress  of  government  in  its  constitutional  course,  why  should 
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these  cases  be  excepted  from  that  provision  which  extends  the 
judicial  power  of  the  union  to  all  cases  arising  under  the  con- 
stitution and  laws  ? 

After  bestowing  on  this  subject  the  most  attentive  considera- 
tion, the  court  can  perceive  no  reason  founded  on  the  character 
of  the  parties  for  introducing  an  exception  which  the  constitu- 
tion has  not  made ;  and  we  think  that  the  judicial  power,  as 
ori^nally  given,  extends  to  all  cases  arising  under  the  consti- 
tution or  a  law  of  the  United  States,  whoever  may  be  the 
parties. 

It  has  been  also  contended  that  this  jurisdiction,  if  given,  is 
original,  and  cannot  be  exercised  in  the  appellate  form. 

The  words  of  the  constitution  are,  <'  in  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.  In  all  the  other  cases  before  mentioned 
the  supreme  court  shall  have  appellate  jurisdiction.'* 

This  distinction  between  original  and  appellate  jurisdiction 
excludes,  we  are  told,  in  all  cases,  the  exercise  of  the  one  where 
the  other  is  given. 

The  constitution  gives  the  supreme  court  original  jurisdic- 
tion in  certain  enumerated  cases,  and  gives  it  appellate  jurisdic- 
tion in  all  others.  Among  those  in  which  jurisdiction  must  be 
exercised  in  the  appellate  form  are  cases  arising  under  the  con- 
stitution and  laws  of  the  United  States.  These  provisions  of 
the  constitution  are  equally  obligatory,  and  are  to  be  equally 
respected.  If  a  state  be  a  party,  the  jurisdiction  of  this  court 
is  original ;  if  the  case  arise  under  a  constitution  or  a  law,  the 
jurisdiction  is  appellate.  But  a  case  to  which  a  state  is  a  party 
may  arise  under  the  constitution  or  a  law  of  the  United  States. 
What  rule  is  applicable  to  such  a  case  ?  What,  then,  becomes 
the  duty  of  the  court  ?  Certainly,  we  think,  so  to  construe  the 
constitution  as  to  give  effect  to  both  provisions,  as  fiu-  as  it  is 
possible  to  reconcile  them,  and  not  to  permit  their  seeming  re- 
pugnancy to  destroy  each  other.  We  must  endeavor  so  to  con- 
strue them  as  to  preserve  the  true  intent  and  meaning  of  the 
instrument. 
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In  one  description  of  cases  the  jurisdiction  of  the  court  is 
founded  entirely  on  the  character  of  the  parties ;  and  the  nature 
of  the  controversy  is  not  contemplated  by  the  constitution. 
The  character  of  the  parties  is  everything,  the  nature  of  the 
case  nothing.  In  the  other  description  of  cases  the  jurisdic- 
tion is  founded  entirely  on  the  character  of  the  case,  and  the 
parties  are  not  contemplated  by  the  constitution.  In  these  the 
natuie  of  the  case  is  everything,  the  character  of  the  parties 
nothing.  When,  then,  the  constitution  declares  the  jurisdic^ 
tion,  in  cases  where  a  state  shall  be  a  party,  to  be  original,  and 
in  all  cases  arising  under  the  constitution  or  a  law,  to  be  appel- 
late,—  the  conclusion  seems  irresistible  that  its  framers  de- 
signed to  include  in  the  first  dass  those  cases  in  which  jurisdic- 
tion is  given  because  a  state  is  a  party ;  and  to  include  in  the 
second  those  in  which  jurisdiction  is  given  because  the  case 
arises  under  the  constitution  or  a  law. 

This  reasonable  construction  is  rendered  necessary  by  other 
considerations. 

That  the  constitution  or  a  law  of  the  United  States  is  in- 
volved in  a  case,  and  makes  a  part  of  it,  may  appear  in  the 
progress  of  a  cause  in  which  the  courts  of  the  union,  but  for 
that  circumstance,  would  have  no  jurisdiction,  and  which,  of 
consequence,  could -not  originate  in  the  supreme  court.  In  such 
a  case  the  jurisdiction  can  be  exercised  only  in  its  appellate 
form.  To  deny  its  exercise  in  this  form  is  to  deny  its  existence, 
and  would  be  to  construe  e  clause,  dividing  the  power  of  the 
supreme  court,  in  such  manner  as,  in  a  considerable  degree,  to 
defeat  the  power  itself.  All  must  perceive  that  this  construe* 
tion  can  be  justified  only  where  it  is  absolutely  necessary.  We 
do  not  think  the  article  under  consideration  presents  that  neces- 
sity. 

It  is  observable  that  in  this  distributive  clause  no  negative 
wcM-ds  are  introduced.  This  observation  is  not  made  for  the 
purpose  of  contending  that  the  legislature  may  "  apportion  the 
jodicial  power  between  the  supreme  and  inferior  courts  accord- 
ing to  its  will."     That  would  be,  as  was  said  by  this  court  in 
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the  case  of  Marhury  v.  Madison,  to  render  the  distributiTe 
ckiue  ^'  meie  surplusage,"  to  make  it  "  form  without  sub- 
slaace.''  This  cannot,  therefore,  be  the  true  concrtruction  of  the 
article. 

But  although  the  absence  of  negative  words  will  not  authorise 
the  legislature  to  disregard  the  distribution  of  the  power  pre- 
viously granted,  their  absence  will  justify  a  sound  constroctioa 
of  the  whole  article,  so  as  to  give  every  part  its  intended  effect 
It  is  admitted  that  <<  affirmative  words  are  often  in  their  opem- 
tion  negative  of  other  objects  than  those  affirmed  ; "  and,  that, 
where  '^  a  negative  w  exclusive  sense  must  be  given  to  them,  or 
they  have  no  opeiation  at  all,"  they  must  receive  that  negatire 
or  exclusive  sense.  But  where  they  have  full  operation  without 
it^  where  it  would  destroy  some  of  the  most  important  objects 
for  which  the  power  was  created,  then,  we  think,  affirmative 
words  ought  not  to  be  construed  negatively. 

The  constitution  declares  that  in  cases  where  a  state  is  a 
party  the  supreme  court  shall  have  original  jurisdiction;  but 
does  not  say  that  its  appellate  jurisdiction  shall  not  be  exercised 
in  cases  where,  from  their  nature,  appellate  jurisdiction  is  given, 
whether  a  slate  be  or  be  not  a  party.  It  may  be  conceded, 
that,  where  the  case  is  of  such  a  nature  as  to  admit  of  its  origi- 
nating in  the  supreme  court,  it  ought  to  #riginate  there ;  bat 
where  from  its  nature  it  cannot  originate  in  that  court,  these 
words  ought  not  to  be  so  construed  as  to  require  it.  There  are 
many  cases  in  which  it  would  be  found  extremely  difficult,  and 
subversive  of  the  spirit  of  the  constitution,  to  maintain  the  con- 
struction that  appellate  jurisdiction  cannot  be  exercised  where 
one  of  the  parties  might  sue  or  be  sued  in  this  court. 

The  constitution  defines  the  jurisdiction  of  the  supreme  court, 
but  does  not  define  that  of  the  inferior  courts.  Can  it  be 
affiimed  that  a  state  might  not  sue  the  citizen  of  another  state 
IB  a  circuit  court  ?  Should  the  circuit  court  decide  for  or  against 
lis  jurisdiction,  should  it  dismiss  the  suit,  or  give  judgment 
against  the  state,  might  not  its  decision  be  revised  in  the  su- 
court?     The  argument  is  that  it  could  not;  and  the 
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very  dause,  wbich  is  urged  to  prove  that  the  drcmt  cotirt  could 
ghre  no  jtt<i^ment  in  the  case,  is  also  urged  to  prore  that  its 
judgment  is  irreversible.  A  supervising  court,  whose  pecofiar 
province  it  is  to  correct  the  errors  of  an  inferior  court,  has  no 
power  to  correct  a  judgment  given  without  jurisdiction ;  because, 
in  the  same  case,  that  supervising  court  has  original  jurisdiction. 
Had  negative  words  been  employed,  it  would  be  difficult  to  giTO 
them  this  construction,  if  they  would  admit  of  any  other.  But 
without  negative  words  this  irrational  construction  can  never  be 
maintained.  "~  ^ 

So,  too,  in  the  same  clause,  the  jurisdiction  of  the  court  is 
declared  to  be  original  *^  in  cases  affecting  ambassadors,  other 
public  ministers,  and  consul^.''  There  is,  perhaps,  no  part  of 
the  article  under  consideration  so  much  required  by  national 
policy  as  this ;  unless  it  be  that  part  which  extends  the  judi- 
cial power  '^  to  all  cases  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States."  It  has  been  generally  held 
that  the  state  courts  have  a  concurrent  jurisdiction  with  the  fede- 
ral courts  in  cases  to  which  the  judicial  power  is  extended, 
unless  the  jurisdiction  of  the  federal  courts  be  rendered  exclu- 
sive by  the  words  of  the  third  article.  If  the  words,  <'  to  all 
cases,"  give  exclusive  jurisdiction  in  cases  affecting  foreign  min- 
isters, they  may  also  give  exclusive  jurisdiction,  if  such  be  the 
will  of  congress,  in  cases  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States.  Now  suppose  an  individual  ^ 
were  to  sue  a  foreign  minister  in  a  state  court,  and  that  court 
were  to  maintain  its  jurisdiction,  and  render  judgment  against 
the  minister,  could  it  be  contended  that  this  court  would  be 
incapable  of  revising  such  judgment,  because  the  constitution 
had  given  it  original  jurisdiction  in  the  case  ?  If  this  could  be 
mamtained,  then  a  clause,  inserted  for  the  purpose  of  excluding 
the  jurisdiction  of  all  other  courts  than  this,  in  a  particular  case, 
would  have  the  effect  of  excluding  the  jurisdiction  of  this  court 
in  that  very  case,  if  the  suit  were  to  be  brought  in  another 
court,  and  that  court  were  to  assert  jurisdiction.  This  tribunal, 
acccwding  to  the  argument  which  has  been  urged,  could  neither 
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revise  the  judgment  of  such  other  court,  nor  suspend  its  pro- 
ceedings ;  for  a  writ  of  prohibition,  or  any  other  similar  writ, 
is  in  the  nature  of  appellate  process. 

Foreign  consuls  frequently  assert  in  our  prize  courts  the 
claims  of  their  fellow-subjects.  These  suits  are  maintained  by 
them  as  consuls.  The  appellate  power  of  this  court  has  been 
frequently  exercised  in  such  cases,  and  has  never  been  questioned. 
It  would  be  extremely  mischievous  to  withhold  its  exercise.  Yet 
the  consul  is  a  party  on  the  record.  The  truth  is,  that,  where 
the  words  confer  only  appellate  jurisdiction,  original  jurisdic- 
tion is  most  clearly  not  given ;  but  where  the  words  admit  of 
appellate  jurisdiction,  the  power  to  take  cognizance  of  the  suit 
originally  does  not  necessarily  negative  tlie  power  to  decide 
upon  it  on  an  appeal,  if  it  may  originate  in  a  different  court 

It  is,  we  think,  apparent,  that  to  give  this  distributive  clause 
the  interpretation  contended  for,  to  give  to  its  affirmative  words 
a  negative  operation  in  every  possible  case,  would  in  some  in- 
stances defeat  the  obvious  intention  of  the  article.  Such  an 
interpretation  would  not  consist  with  those  rules  which  from 
time  immemorial  have  guided  courts,  in  their  construction  of 
instruments  brought  under  their  consideration.  It  must  there- 
fore be  discarded.  (Jlvery  part  of  the  article  must  be  taken  into 
view,  and  that  construction  adopted  which  will  consist  with  its 
words  and  promote  its  general  intentionA  The  court  may  imply 
a  negative  from  affirmative  words,  where  the  implication  pro- 
motes, not  where  it  defeats  the  intention. 

If  we  apply  this  principle,  the  correctness  of  which  weHbe- 
lieve  will  not  be  controverted,  to  the  distributive  clause  under 
consideration,  the  result,  we  think,  would  be  this :  the  original 
jurisdiction  of  the  supreme  court,  in  cases  where  a  state  is  a 
party,  refers  to  those  cases  in  which,  according  to  the  grant  of 
power  made  in  the  preceding  clause,  jurisdiction  might  be  exer- 
cised in  consequence  of  the  character  of  the  party,  and  an  orig- 
inal suit  might  be  instituted  in  any  of  the  federal  courts ;  not 
to  those  cases  in  which  an  original  suit  might  not  be  instituted 
in  a  federal  court     Of  the  last  description    is  every  case  be- 
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tween  a  state  and  its  citizens,  and,  perhaps,  every  case  in  which 
a  state  is  enforcing  its  penal  laws.  In  such  cases,  therefore, 
the  supreme  court  cannot  take  original  jurisdiction.  In  every 
other  case,  that  is,  in  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not  expressly 
given,  that  judicial  power  shall  be  exercised  in  the  appellate, 
and  only  in  th^  appellate  form.  The  original  jurisdiction  <^ 
this  court  cannot  be  enlarged,  but  its  appellate  jurisdiction  may 
be  exercised  in  every  case  cognizable,  under  the  third  article  of 
the  constitution,  in  the  federal  courts,  in  which  original  jurisdic- 
tion cannot  be  exercised ;  and  the  extent  of  this  judicial  power 
is  to  be  measured,  not  by  giving  the  affirmative  words  of  the 
distributive  clause  a  negative  operation  in  every  possible  case, 
but  by  giving  their  true  meaning  to  the  words  which  define  its 
extent 

The  counsel  for  the  defendant  in  error  uige,  in  opposition  to 
this  rule  of  construction,  some  dicta  of  the  court  in  the  case 
of  Marbury  v.  Madison. 
(It  is  a  maxim  not  to  be  disregarded  that  general  expressions, 
in  every  opinion,  are  to  be  taken  in  connexion  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not  to  control  the  judgment 
in  a  subsequent  suit  when  the  very  point  ia  presented  for  decis- 
ion. The  reason  of  this  maxim  is  obvious.  The  question  actu- 
ally before  the  court  is  investigated  with  care,  and  considered 
in  its  full  extent.  Other  principles  which  may  serve  to  illustrate 
it  are  considered  in  their  relation  to  the  case  decided,  but  their 
possible  bearing  on  all  other  cases  is  seldom  completely  inves- 


In  the  case  of  Marbury  v.  Madison^  the  single  question  be- 
fore the  court,  so  far  as  that  case  can  be  applied  to  this,  was 
whether  the  legislature  could  give  this  court  original  jurisdiction 
in  a  case  in  which  the  constitution  had  clearly  not  given  it,  and 
in  which  no  doubt  respecting  the  construction  of  the  article 
coold  possibly  be  raised.  The  court  decided,  and,  we  think, 
very  properly,  that  the  legislature  could  not  give  original  juris- 
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diction  in  such  a  case.  But  in  the  reasoning  of  the  court  in 
support  of  this  decision  some  expressions  are  used  which  go 
iiBLr  beyond  it.  The  counsel  for  Marbury  had  insisted  on  the 
unlimited  discretion  of  the  legislature  in  the  apportionment  of 
the  judicial  power ;  and  it  is  against  this  argument  that  the 
reasoning  of  the  court  is  directed.  They  say,  that,  if  such  had 
been  the  intention  of  the  article,  '^  it  would  certainly  have  been 
useless  to  proceed  farther  than  to  define  the  judicial  power,  and 
the  tribunals  in  which  it  should  be  vested."  The  court  says 
that  such  a  construction  would  render  the  clause,  dividing  the 
jurisdiction  of  the  court  into  original  and  appellate,  totally  use- 
less ;  that  ^^  affirmative  words  are  often,  in  their  operation, 
negative  of  other  objects  than  those  which  are  affirmed ;  and 
in  this  case  (in  the  case  of  Marbury  v.  Mtidison)  a  negative 
or  exclusive  sense  must  be  given  to  them,  or  they  have  no  oper- 
ation at  all."  "  It  cannot  be  presumed,"  adds  the  court,  '^  that 
any  clause  in  the  constitution  is  intended  to  be  without  effect ; 
and  therefore  such  a  construction  is  inadmissible,  unless  the 
words  require  it." 

The  whole  reasoning  of  the  court  proceeds  upon  the  idea 
that  the  affirmative  words  of  the  clause,  giving  one  sort  of  juris- 
diction, must  imply  a  negative  of  any  other  sort  of  jurisdiction, 
because  otherwise  the  words  would  be  •  totally  inoperative ;  and 
this  reasoning  is  advanced  in  a  case  to  which  it  was  strictly  ap- 
plicable. If  in  that  case  original  jurisdiction  could  have  been 
exercised,  the  clause  under  consideration  would  have  been  en- 
tirely useless.  Having  such  cases  only  in  its  view,  the  court 
lays  down  a  principle  which  is  generally  correct,  in  terms  much 
broader  than  the  decision,  and  not  only  much  broader  than  the 
reasoning  with  which  that  decision  is  supported,  but  in  some 
instances  contradictory  to  its  principle.  The  reasoning  sus- 
tains the  negative  operation  of  the  words  in  that  case,  because 
otherwise  the  clause  would  have  no  meaning  whatever,  and 
because  such  operation  was  necessary  to  give  effect  to  the 
intention  of  the  article.  The  effi)rt  now  made  is,  to  apply  the 
conclusion  to  which  the  court  was  conducted  by  that  reasoning 
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in  the  particular  case,  to  one  in  which  the  worda  haVe  their  foU 
operation  w)ien  uodenrtood  affirmatively,  and  in  which  the  neg- 
ative  or  exclusive  sense  is  to  be  so  used  as  to  defeat  some  of: 
the  great  objects  of  the  article. 

To  this  constructioi^  the  court  cannot  give  its  assent  The 
general  expressions  in  the  case  of  Marbury  v.  Madison  must 
be  understood  with  the  limitations  which  are  given  to  them  in 
this  opiuHHi ;  limitations  which  in  no  degree  affect  the  decision 
in  that  case,  or  the  tenor  of  its  reasoning* 

The  counsel  who  closed  the  aigument  put  several  cases  lEbr 
the  purpose  of  iUustmtion,  which  he  supposed  to  arise  under  the 
constitution,  and  yet  to  be  apparently  without  the  jurisdiction 
of  the  court 

Were  a  state  to  lay  a  duty  on  exports,  to  collect  the  money 
and  place  it  in  her  treasury,  could  the  citizen  who  paid  it,. he 
asks,  maintain  a  suit  in  this  court  against  such  state»  to  recover 
back  the  money  ? 

Parfaape  not.  Without,  however,  deciding  such  supposed 
case,  we  may  say  that  it  is  entirely  unlike  that  under  oonsidero^ 
tion. 

The  citizen  who  has  paid  his  money  to  his  state  under  a  law 
that  is  void  is  in  the  same  situation  with  every  other  person  who 
has  pud  money  by  mistake.  The  law  raises  an  assumpsit  to 
letom  the  OKMiey,  and  it  is  upon  that  assumpsit  that  the  action 
is  to  be  maintained.  To  refuse  to  comply  with  this  assumpsit 
may  be  no  more  a  violation  of  the  constitution  than  to  refuse 
to  comply  with  any  other ;  and  as  the  fedeml  courts  never  had 
jurisdiction  over  contracts  between  a  state  and  its  citizens,  they 
may  have  none  over  this*  But  let  us  so  vary  the  supposed,  case 
as  to  give  it  a  real  resemblance  to  that  under  consideration* 
Suppose  a  citioen  to  refuse  to  pay  this  export  duty,  and  a  suit 
to  be  instituted  for  the  purpose  of  compelling  him  to  pay  it 
He  pleads  the  constitution  of  the  United  States  in  bar  of  the 
action,  notwithstanding  which  the  court  gives  judgment  against 
him.    This  would  be  a  case  arising  under  the  constitution>  and. 

would  be  the  very  case  now  befnre  the  court 
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We  are  also  asked,  if  a  state  should  confiscate  property  se- 
cured by  a  treaty,  whether  the  individual  could  maintain  an 
action  for  that  property. 

If  the  property  confiscated  be  debts,  our  own  experience 
informs  us  that  the  remedy  of  the  creditor  against  his  debtor 
remains.  If  it  be  land  which  is  secured  by  a  treaty,  and  after- 
wards confiscated  by  a  state,  the  argument  does  not  assume 
that  this  title,  thus  secured,  could  be  extinguished  by  an  act  of 
confiscation.  The  injured  i>arty,  therefore,  has  his  remedy 
against  the  occupant  of  the  land  for  that  which  the  treaty  se- 
cures to  him,  not  against  the  state  for  money  which  is  not 
secured  to  him. 

The  case  of  a  state  which  pajrs  off  its  own  debts  with  paper 
money  no  more  resembles  this  than  do  those  to  which  we  have 
already  adverted.  The  courts  have  no  jurisdiction  over  the 
contract.  They  cannot  enforce  it,  nor  judge  of  its  violation. 
Let  it  be  that  the  act  discharging  the  debt  is  a  mere  nullity,  and 
that  it  is  still  due.  Yet  the  federal  courts  have  no  cognizance 
of  the  case.  But  suppose  a  state  to  institute  proceedings  against 
an  individual,  which  depended  on  the  validity  of  an  act  emitting 
bills  of  credit ;  suppose  a  state  to  prosecute  one  of  its  citizens 
for  refusing  paper  money,  who  should  plead  the  constitution  in 
bar  of  such  prosecution.  If  his  plea  should  be  overruled,  and 
judgment  rendered  against  him,  his  case  would  resemble  this ; 
and  unless  the  jurisdiction  of  this  court  might  be  exercised  over 
it,  the  constitution  would  be  violated,  and  the  injured  party  be 
unable  to  bring  his  caseH[)efore  that  tribunal  to  which  the  people 
of  the  United  States  have  assigned  all  such  cases. 

It  IB  most  true  that  this  court  will  not  take  jurisdiction  if  it 
should  not ;  but  it  is  equaUy  true  that  it  must  take  jurisdiction 
if  it  should.  The  judiciary  cannot,  as  the  legislature  may,  avoid 
a  measure  because  it  approaches  the  confines  of  the  constitu- 
tion. We  cannot  pass  it  by  because  it  is  doubtful.  With 
whatever  doubts,  with  whatever  difficulties,  a  case  may  be  at- 
tended, we  must  decide  it,  if  it  be  brought  before  us.  (We 
have  no  more  right  to  decline  the  exercise  of  jurisdiction  which 
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is  giren  than  to  usurp  that  which  is  not  given.  The  one  or 
the  other  would  be  treason  to  the  constitutionTl  Questions  may 
occur  which  we  would  gladly  avmd ;  but  we  <^nnot  av<Hd  them. 
lAU  we  can  do  is,  to  exercise  our  best  judgment,  and  conscien- 
tiously to  perform  our  dutyr\  In  doing  this,  on  the  present 
occasion,  we  find  this  tribunal  invested  with  appelhte  jurisdio- 
tion  in  aU  cases  arising  under  the  constitution  and  laws  of  the 
United  States.  We  find  no  exception  to  this  grant,  and  we 
cannot  insert  one. 

To  escape  the  operation  of  these  comprehensive  words,  the 
counsel  for  the  defendant  has  mentioned  instances  in  which 
the  constitution  might  be  violated  without  giving  jurisdiction 
to  this  court  These  words,  therefore,  however  universal  in 
their  expression,  must,  he  contends,  be  limited  and  controlled 
in  their  construction  by  circumstances.  One  of  these  instances 
is  the  grant  by  a  state  of  a  patent  of  nobility.  The  court,  he 
says,  cannot  annul  this  grant. 

This  may  be  very  true ;  but  by  no  means  justifies  the  inference 
drawn  from  it  ^he  article  does  not  extend  the  judicial  power 
to  every  violation  of  the  constitution  which  may  possibly  take 
place,  but  to  '^  a  case  in  law  or  equity  "  in  which  a  right  under 
such  law  IB  asserted  in  a  court  of  justice.  If  the  question  can- 
not be  brought  into  a  court,  then  there  is  no  case  in  law  or 
equity,  and  no  jurisdiction  is  given  by  the  words  of  the  article. 
But  if,  in  any  controversy  depending  in  a  court,  the  cause  should 
depend  on  the  validity  of  such  a  law,  that  would  be  a  case 
arising  under  the  constitution,  to  which  the  judicial  power  of 
the  United  States  would  extendi^  The  same  observation  applies 
to  the  other  instances  with  which  the  counsel  who  opened  the 
cause  has  illustrated  this  argument  Although  they  show  that 
there  may  be  violations  of  the  constitution  of  which  the  courts 
can  take  no  cognizance,  they  do  not  show  that  an  interpreta- 
ti<m  more  restrictive  than  the  words  themselves  import  ought  to 
be  given  to  this  article.  They  do  not  show  that  there  can  be 
"  a  case  in  law  or  equity,''  arising  under  the  constitution^  to 
which  the  judidal  power  does  not  extend. 
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We  think,  then,  that,  as  the  constitution  originally  stood,  the 
appellate  jurisdiction  of  this  court,  in  all  cases  arising  under  the 
constitution,  laws,  or  treaties  of  die  United  Stiites,  was  not 
arrested  by  the  circumstance  that  a  state  was  a  party. 

This  leads  to  a  consideration  of  the  eleventh  amendment 

It  is  in  these  words :  <<  The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
uiy  foreign  state." 

It  is  a  part  of  our  history,  that,  at  the  adoption  of  the  oon- 
stitution,  all  the  states  were  greatly  indebted ;  and  the  apprehen- 
sion that  these  debts  might  be  prosecuted  in  the  federal  courts 
formed  a  very  serious  objection  to  that  instrument.  Suits  were 
instituted,  and  the  court  maintained  its  jurisdiction.  The  alam 
was  general ;  and  to  quiet  the  apprehensions  that  were  so  ex- 
tensively entertained,  this  amendment  was  proposed  in  congress, 
and  adopted  by  the  state  legislatures.  That  its  motive  was  not 
to  maintain  the  sovereignty  of  a  state  from  the  degradation  sup- 
posed to  attend  a  com{)ul8ory  appearance  before  the  tribunal  of 
the  nation  may  be  inferred  from  the  terms  of  the  amendment 
It  does  not  comprehend  controversies  between  two  or  more 
states,  or  between  a  state  and  a  foreign  state.  The  jurisdiction 
of  the  court  still  extends  to  these  cases ;  and  in  these  a  state 
may  still  be  sued.  We  must  ascribe  the  amendment,  then,  to 
scmie  other  cause  than  the  dignity  of  a  state.  There  is  no 
difficulty  in  finding  this  cause.  Those  who  were  inhibited  from 
cc«nmencing  a  suit  against  a  state,  or  from  prosecuting  one 
which  might  be  commenced  before  the  adoption  of  the  amend- 
ment, were  persons  who  might  probably  be  its  creditors.  There 
was  not  much  reason  to  fear  that  foreign  or  sister  states  would 
be  creditors  to  any  considerable  amount,  and  there  was  reason 
to  retain  the  jurisdiction  of  the  court  in  those  cases,  because  it 
might  be  essential  to  the  preservation  of  peace.  The  amend- 
ment, therefore,  extended  to  suits  commenced  or  prosecuted  by 
individuals,  but  not  to  those  brought  by  states. 
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The  fret  impression  made  on  the  mind  by  this  amendment 
is  that  it  was  intended  for  those  cases,  and  for  those  only,  in 
which  some  demand  against  a  state  is  made  by  an  individual  in 
the  courts  of  the  union.  If  we  consider  the  causes  to  which  it 
is  to  be  traced,  we  are  conducted  to  the  same  conclusion.  A 
general  interest  might  well  be  felt  in  leaving  to  a  state  the  fiill 
power  of  consulting  its  convenience  in  the  adjustment  of  its 
debts,  or  of  other  dainos  upon  it ;  but  no  interest  could  be  felt 
in  so  changing  the  relaitions  between  the  whole  and  its  parts  as 
to  strip  the  government  of  the  means  of  protecting,  by  the  in- 
Btrumeiitality  of  its  courts,  the  constitution  and  laws  from  active 
vioktioD. 

The  wocds  of  the  amendment  appear  to  the  court  to  justify 
and  require  this  construction.  The  judicial  power  is  not  ^^  to 
extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  <me  of  the  United  States  by  citiaens  of  another 
state,"  &c. 

What  is  a  suit  ?  We  understand  it  to  be  the  prosecution  or 
pursuit  of  some  claim,  demand,  or  request  In  law  language 
it  is  the  prosecution  of  some  demand  in  a  court  of  justice.  \The 
remedy  for  every  species  of  wrong  is,  says  lud^  Bhckstone, 
"  the  being  put  in  possession  of  that  right  whereof  the  party 
injured  is  deprived.-'  <'  The  instruments  whereby  this  remedy 
is  obtained  are  a  diversity  of  suits  and  actions,  which  are  de- 
fined by  the  Mirror  to  be  the  '  lawful  demand  of  one's  r^ht.' 
Or,  as  Bmcton  and  Fleta  express  it,  in  the  words  of  Justinian, 
'jus  pra$equendi  in  judiUo  quod  alicui  dAeiurJ  "  Black- 
stone  then  proceeds  to  describe  every  species  of  remedy  by  suit ; 
and  they  are  all  cases  where  the  party  suing  claims  to  obtain 
scMnething  to  which  he  has  a  right. 

To  commence  a  suit  is  to  demand  something  by  the  institu- 
tion of  process  in  a  court  of  justice ;  and  to  prosecute  the  suit 
is,  according  to  the  common  acceptation  of  language,  to  con- 
tinue that  demand.  By  a  suit  commenced  by  an  individual 
against  a  state  we  should  understand)^  process  sued  out  by  that 
individual  against  the  state,  for  the  purpose  of  establishing  some 
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claim  agtdnst  it  by  the  judgment  of  a  court ;  and  the  prosecu- 
tion of  that  suit  is  its  continuance.  Whatefver  may  be  the 
stages  of  its  progress,  the  actor  is  still  the  same.  Suits  had 
been  commenced  in  die  supreme  court  against  some  of  the 
states  before  this  amendment  was  introduced  into  congress,  and 
others  might  be  commenced  before  it  should  be  adopted  by  the 
state  legislatures,  and  might  be  depending  at  the  time  of  its 
adoption.  The  object  of  the  amendment  was  not  only  to  pre- 
vent the  conmiencement  of  future  suits,  but  to  arrest  the  prose- 
cution of  those  which  might  he  commenced  when  this  article 
should  form  a  part  of  the  constitution.  It  therefore  embraces 
both  objects  ;  and  its  meaning  is,  that  the  judicial  power  shall 
not  be  construed  to  extend  to  any  suit  which  may  be  com- 
menced, or  which,  if  already  commenced,  may  be  prosecuted 
against  a  state  by  the  citizen  of  another  state.  If  a  suit  brought 
in  one  court,  and  carried  by  legal  process  to  a  supervising  court, 
be  a  continuation  of  the  same  suit,  then  this  suit  is  not  com- 
menced nor  prosecuted  against  a  state.  It  is  clearly,  in  its  com- 
mencement, the  suit  of  a  state  against  an  individual,  which  suit 
is  transferred  to  this  court,  not  for  the  purpose  of  asserting  anf 
claim  against  the  state,  but  for  the  purpose  of  asserting  a  consti- 
tutional defence  against  a  claim  made  by  a  state. 

A  writ  of  error  is  defined  to  be  a  commission  by  which  the 
judges  of  one  court  are  authorized  to  examine  a  record  upon 
which  a  judgment  was  given  in  another  court,  and,  on  such 
examination,  to  affirm  or  reverse  the  same  according  to  law. 
"  If,"  says  my  Lord  Coke,  "  by  the  writ  of  error  the  pluntiiT  may 
recover  or  be  restored  to  anything,  it  may  be  released  by  the 
name  of  an  action."  In  Bacon's  Abridgment,  tit.  ErroTy  L.  it 
is  laid  down,  that,  "  where  by  a  writ  of  error  the  plaintiff  shall 
recover  or  be  restored  to  any  personal  thing,  as  debt,  damage, 
or  the  like,  a  release  of  all  actions  persona!  is  a  good  plea ;  and 
when  land  is  to  be  recovered  or  restored  in  a  writ  of  error,  a  re- 
lease of  actions  real  is  a  good  bar ;  but  where  by  a  writ  of  error 
the  plaintiff  shall  not  be  restored  to  any  personal  or  real  thing, 
a  rdease  of  all  actions,  real  or  personal,  is  no  bar."     And  for 
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this  we  have  the  authority  ot  Lord  Coke,  both  in  his  Conunen- 
tary  on  Littleton  and  in  his  Reports.  A  writ  of  error,  then, 
is  in  the  nature  of  a  suit  or  action,  when  it  is  to  restore  the  party 
who  obtains  it  to  the  possession  of  anything  which  is  with- 
held from  him,  not  when  its  operation  is  entirely  defensive. 
(This  rule  will  apply  to  writs  of  error  from  the  courts  of  the 
United  States,  as  well  as  to  those  writs  in  England^^ 

Under  the  judiciary  act  the  effect  of  a  writ  of  error  is  sim- 
ply to  bring  the  record  into  court,  and  submit  the  judgment  of 
the  inferior  tribunal  to  reexamination.  It  does  not  in  any  man- 
ner act  upon  the  parties ;  it  acts  only  on  the  record.  It  removes 
the  record  into  the  supervising  tribunal.  Where,  then,  a  state 
obtains  a  judgment  against  an  individual,  and  the  court  render- 
ing such  judgment  overrules  a  defence  set  up  under  the  con- 
stitution or  laws  of  the  United  States,  the  transfer  of  this  record 
into  the  supreme  court,  for  the  sole  purpose  of  inquiring 
whether  the  judgment  violates  the  constitution  or  laws  of  the 
United  States,  can  with  no  propriety,  we  think,  be  denominated 
a  suit  commenced  or  prosecuted  against  the  state  whose  judg- 
ment is  so  fiir  reexamined.  Nothing  is  demanded  from  the 
state.  No  chum  against  it  of  any  description  is  asserted  or 
prosecuted.  The  party  is  not  to  be  restored  to  the  possession 
of  anjrthing.  Essentially,  it  is  an  appeal  on  a .  single  point ; 
and  the  defendant  who  appeals  from  a  judgment  rendered 
against  him  is  never  said  to  conunence  or  prosecute  a  suit 
against  the  plaintiff  who  has  obtained  the  judgment.  The  writ 
of  error  is  given  rather  than  an  appeal,  because  it  is  the  more 
Qsoal  mode  of  removing  suits  at  common  law ;  and  because, 
perhaps,  it  is  more  technically  proper  where  a  single  point  of 
law,  and  not  the  whole  case,  is  to  be  reexamined.  But  an  ap- 
peal might  be  given,  and  might  be  so  regulated,  as  to  effect 
every  purpose  6f  a  writ  of  error.  The  mode  of  removal  is 
form,  and  not  substance.  Whether  it  be  by  writ  of  ^ror,  or 
appeal,  no  claim  is  asserted,  no  demand  is  made,  by  the  original 
defendant ;  he  only  asserts  tlie  constitutional  right  to  have  his 
defence  examined  by  that  tribunal  whose  province  it  is  to  con- 
strae  the  constitution  and  laws  of  the  union. 
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Thm  onlgr  pait  df  the  piooeedkig  which  is  in  mmj  saBner 
personal  is  the  ckatioo.  And  what  is  the  (Station?  It  is  simply 
/notice  to  the  opposite  party  tha>t  the  record  is  transfened  into 
another  court,  where  he  uMiy  appear  or  deoline  to  appear,  as  his 
judgmefftorinchnation  may  determine.  As  the  party  who  has 
obtained «  judgment  is  out  of  49ourt,  and  may,  therefore,  not 
know  that  his  caose  is  removed,  common  justice  requires  that 
notice  of  the  fact  should  be  given  him.  But  this  notice  is  not 
•a  suit,  nor  has  it  the  effect  of  process.  If  the  party  does  not 
choose  to  appeaor,  he  cannot  be  bronght  into  court,  Bor  is  his 
.fidlnre  to  appear  considered  as  a  de&ult  Judgment  cannot 
be  given  agednst  him  for  his  non-appearance,  but  the  judgment 
is  'to  be  Teexammed,  and  veveraed,  or  affirmed,  in  like  manner 
-as  if  the  party  had  appeared  and  argued  his  cause. 

The  point  of  view,  in  which  this  writ  of  error,  with  its  cita- 
tion, has  been  considered  uniformly  in  the  courts  of  the  union, 
ihasibeen  well  illustrated  by  a  reference  to  the  course  of  this 
court  in  suits  instituted  by  the  United  States.  The  uniiiorsally 
received  opinion  is  that  no  suit  can  be  commenced  ^m  prose- 
cuted against  the  United  States  ;  that  the  judiciaiy  aot  does  not 
authorize  such  suits.  Yet  writs  of  error,  accompanied  with 
ckatiens,  have  uniformly  issued  for  the  removal  of  judgraonts 
in  favor  of  the  United  States  into  a  supener  court,  where  thej 
have,  like  those  in  favor  of  an  individuid,  been  reexamined,  and 
affiimed  or  reversed.  It  has  never  been  suggested  that  such 
writ  of  error  was  a  suit  against  the  United  States,  and  there- 
ioie  not  within  the  jurisdiction  of  the  appellate  court. 

It  is,  then,  the  opinion  of  the  court  that  the  defendant,  who 
removes  a  judgment  rendered  against  him  by  a  state  court  into 
this  court,  for  the  purpose  of  reexamining  the  4|iiestioD,  whether 
that  judgment  be  in  violation  of  the  constitution  or  laws  «f  the 
United  States,  does  not  commence  or  prosecute  a  suit  against 
the  state,  whatever  may  be  its  Ofunion,  where  the  effect  of  the 
writ  may  be  to  restore  the  party  to  the  possession  of  a  thing 
which  he  demands. 

But  should  we  in  this  be  mistaken,  the  error  does  not  affect 

6Wh.4U. 


C0HZ1T8    f^.     STATS    Or    VIBOINIA.  249 

tte  ciae  now  befSore  tiie  court  If  this  writ  of  enror  be  a  tuit 
in  die  9&M»  of  the  efeventk  amendment,  it  is  not  a  suit  com- 
menced or  prosecuted  "  by  a  citisen  of  another  state,  <h-  by  a 
ciluen  or  sublet  of  any  foreign  state.''  It  is  not,  then,  within 
the  amendment,  but  is  goTemed  entirely  by  the  constitution  as 
originally  framed  ;  and  we  have  already  seen  thai  in  its  origin 
the  judicial  power  was  extended  to  all  cases  arising  under  the 
constitution  or  laws  of  the  United  States,  without  respect  to 
parties. 

2d.  The  second  objection  to  the  jurisdiction  of  the  court  is 
that  its  appellate  power  cannot  be  exercised,  in  any  case,  orsr 
the  judgment  of  a  state  court. 

This  objection  is  sustained  chiefly  by  arguments  drawn  from 
the  supposed  total  separation  of  the  judiciary  of  a  state  from 
that  of  the  union,  and  their  entire  independence  <^  eadi  other. 
The  a^ument  considers  the  federal  judiciary  as  completely  for- 
eign to  that  of  a  state  ;  and  as  being  no  more  connected  with 
it,  in  any  respect  whatever,  than  the  court  of  a  foreign  state. 
If  this  hjrpothesis  be  just,  the  argument  founded  <»i  it  is  equally 
so ;  but  if  the  hypothesis  be  not  supported  by  the  OMnstitutifm, 
4ie  argument  fails  with  it 

This  hypothesis  is  not  founded  on  any  words  in  the  constitu- 
tion which  might  seem  to  comitenance  it,  but  on  the  unreason- 
ableness of  giving  a  contrary  construction  to  words  which  seem 
to  require  it,  and  on  the  incompatibility  of  the  application  of 
the  appellate  jurisdiction  to  the  judgments  of  state  courts  with 
that  constitutional  relation  which  subsists  between  the  govern- 
ment of  the  union  and  the  governments  of  those  states  which 
compose  it 

Let  this  unreasonableness,  this  total  incompatibility,  be  ex- 
amined. 

That  the  United  States  form,  for  many  and  for  most  imj^r- 
tant  purposes,  a  single  nation  has  not  yet  been  denied.     In  war 
we  are  one  people.     In  making  peace  we  are  one  people.  On 
all  ooinmercial  regulattons  we  are  one  and  the  same  peopleT' 
In  many  othw  respeots  the  American  people  are  one.    And  the' 
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gOTenunent  which  is  alone  capable  of  coDtroDii^  and  managing 
their  interests  in  all  these  respects  is  the  govemment  of  the 
union.  It  is  their  government,  and  in  that  character  they  have 
no  other.  {America  has  chosen  to  be,  in  many  respects,  and  to 
many  purposes,  a  nation ;  and  for  all  these  purposes  h^  gov- 
emment is  oHnplete ;  to  all  these  objects  it  is  competent 
The  people  have  declared  that  in  the  exercise  of  all  poweis 
given  for  these  objects  it  is  supreme.  It  can,  then,  in  effecting 
these  objects,  legitimately  control  all  individuals  or  governments 
within  the  American  territory]  The  constitution  and  laws  of  a 
state,  so  far  as  they  are  repugnant  to  the  constitution  and  laws 
of  the  United  States,  are  absolutely  void.  These  states  are 
constituent  parts  of  the  United  States.  They  are  members  of 
one  great  empire,  —  for  some  purposes  sovereign,  for  some  pur- 
poses subordinate^ 

In  a  govemment  so  constituted  ii  it  unreasonable  that  the 
judicid  power  should  be  competent  to  give  efficacy  to  the  con- 
stitutional laws  of  the  legislature  ?  That  department  can  de- 
dde  on  the  validity  of  the  constitution  or  law  of  a  state,  if  it 
be  repugnant  to  the  constitution  or  to  a  law  of  the  United 
States.  Is  it  unreasonable  that  it  should  also  be  empowered  to 
decide  on  the  judgment  of  a  state  tribunal  enforcing  such 
unconstitutional  law  ?  Is  it  so  very  unreasonable  as  to  furnish 
a  justification  for  ccmtrolling  the  words  of  the  constitution  ? 

We  think  it  is  not  We  thiidL,  that,  in  a  govemment  admow- 
ledgedly  sufM-eme  with  respect  to  objects  of  vital  interest  to  the 
nation,  there  is  nothing  inconsistent  with  sound  reason,  nothing 
incompatible  with  the  nature  of  govemment,  in  making  all  its 
departments  supreme,  so  far  as  respects  tl^ose  objects,  i\pd  so 
far  as  is  necessary  to  their  attainment  ^The  exercise  of  the 
appellate  power  over  those  judgments  of  the  state  tribunals, 
which  may  contravene  the  constitution-  or  laws  of  the  United 
States,  is,  we  believe,  essential  to  the  attainment  of  those 

objectsHLz^ 

The  propriety  of  entrusting  the  constraction  of  the  constitu- 
tion,  and  kws  made  in  pursuance  thereof,  to  the  judiciary  of 
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the  nnion,  has  not,  we  beKeve,  as  yet  been  drawn  into  question.  ) 
It  seems  to  be  a  corollary  from  this  political  axiom,  that  the 
federal  courts  should  either  possess  exclusive  jurisdiction  in 
such  cases,  or  a  power  to  revise  the  judgment  rendered  in  them 
by  the  state  tribunals.  If  the  federal  and  state  courts  have 
omcurrent  jurisdiction  in  all  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  United  States  ;  and  if  a  case  of 
this  description  brought  in  a  state  court  cannot  be  removed 
before  judgment,  nor  revised  after  judgment,  then  the  construc- 
tion of  the  constitution,  laws,  and  treaties  of  the  United  States 
is  not  confided  particularly  to  their  judicial  department,  but  is 
confided  equally  to  that  department,  and  to  the  state  courts, 
however  they  may  be  constituted.  <^  Thirteen  independent 
conrts,"  says  a  very  celebrated  statesman,  (and  we  have  now 
more  than  twenty  such  courts,)  "  of  final  jurisdiction  over  the 
same  causes,  arising  upon  the  same  laws,  is  a  hydra  in  govern-- 
ment,  from  which  nothing  but  contradiction  and  confusion  can 
proceed." 

Dismissing  the  unpleasant  suggestion  that  any  motives,  which 
may  not  be  fidrly  avowed,  or  which  ought  not  to  exist,  can  ever 
influence  a  state  or  its  courts,  the  necessity  of  uniformity,  as 
well  as  correctness,  in  expounding  the  constitution  and  laws  of  \^ 
the  United  States,  would  itself  suggest  the  propriety  of  vesting 
in  some  single  tribunal  the  power  of  deciding,  in  the  last  resort, 
all  cases  in  which  they  are  involved. 

We  are  not  restrained,  then,  by  the  political  relations  be- 
tween the  general  and  state  governments,  from  construing  the 
words  of  the  constitution,  defining  the  judicial  power,  in  their 
true  sense.  We  are  not  bound  to  construe  them  more  restrict 
lively  than  they  naturally  import. 

They  give  to  thefsupreme  court  appellate  jurisdiction  in  all  / 
cases  arising  under  the  constitution,  laws,  and  treaties  of  the  ( 
United  States.*^  The  words  are  broad  enough  to  c(»nprehend 
aD  cases  of  this  description,  in  whatever  court  thej  may  be 
decided.  In  expounding  them  we  may  be  permitted  to  take 
into  view  those  considerations  to  which  courts  Imve  always 
allowed  great  weight  in  the  exposition  of  laws. 
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The  iramers  of  the  constitution  would  naturally  examine  the 
state  of  things  existing  at  the  time ;  and  their  work  suffidently 
attests  that  they  did  so.  All  adcnowledge  that  they  were  ood- 
vened  for  the  purpose  of  strengthening  the  confederation  by 
enlarging  the  powers  of  the  government,  and  by  giving  efficacy 
to  those  which  it  before  possessed,  but  could  not  exercise. 
They  inform  us  themselves,  in  the  instrument  they  presented  to 
the  American  public,  that  one  of  its  objects  was  to  form  a  more 
perfect  union.  Under  such  circumstances  we  certainly  should 
not  expect  to  find  in  that  instrument  a  diminution  of  the  pow- 
ers of  the  actual  government. 

Previous  to  the  adoption  of  the  confederation  ooogreaB 
established  courts  which  received  appeals  in  prize  causes  decid- 
ed in  the  courts  of  the  respective  states.  This  power  of  the 
government,  to  establish  tribunals  for  these  appeals,  was  thought 
consistent  with,  and  was  founded  on,  its  political  relations  with 
the  states.  These  courts  did  exercise  appellate  jurisdiction 
over  those  cases  decided  in  the  state  courts  to  which  the  judi- 
cial power  of  the  federal  government  extended. 

The  confedemtion  gave  to  congress  the  power  "  of  establish- 
ing courts  for  receiving  and  determining  finally  appeals  in  all 
cases  of  captures." 

This  power  was  uniformly  construed  to  authorise  those  courts 
to  receive  appeals  from  the  sentences  of  state  courts,  and  to 
affirm  or  reverse  them.  State  tribunals  are  not  mentioned; 
but  this  clause  in  the  confederation  necessarily  comprises  lliem. 
Yet  the  relation  between  the  general  and  state  governments  was 
much  weaker,  much  more  lax,  under  the  confederation,  than 
under  the  present  constitution  ;  and  the  states  being  much  more 
completely  sovereign,  their  institutions  were  much  more  inde- 
pendent. 

The  convention  which  framed  the  constitution,  on  turning 
their  attention  to  the  judicial  power,  found  it  limited  to  a  few 
objects,  but  exercised,  with  respect  to  some  of  those  objects,  in  its 
appellate  form,  over  the  judgments  of  the  gbite  courts.  They 
oxtend  it,  among  other  objects,  to  all  cases  arising  under  the 
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constittttMHi,  laws,  and  treaties  of  the  United  States ;  and  in  a 
sabseqaent  ckase  declare  that  in  such  cases  the  supreme  court 
shall  exercise  af^llate  jurisdiction.  Nothing  seems  to  be  given 
whidi  would  justify  the  withdrawal  of  a  judgment  rendered  in 
a  state  court,  on  the  constitution,  laws,  or  treaties  of  the  United 
States,  from  this  appellate  jurisdiction. 

Great  weight  has  always  been  attached,  and  very  rightly 
attached,  to  contemporaneous  exposition.  No  question,  it  is 
beUeved,  has  arisen  to  which  this  principle  applies  more  une* 
quivocaHy  than  to  that  now  under  consideration. 

The  opinicffi  of  thgJFederalist  has  always  been  considered  as 
of  great  authority.  It  is  a  complete  commentary  on  our  consti- 
tation ;  and  is  appealed  to  by  all  parties  in  the  questions  to 
which  that  instrument  has  given  birth.  Its  intrinsic  merit  enti- 
tles it  to  this  high  rank  ;  and  the  part  two  of  its  authors  per- 
formed in  framing  the  constitution  put  it  very  much  in  their 
power  to  explain  the  views  with  which  it  was  framed.  These 
essays  having  been  published  while  the  constitution  was  before 
the  nation  for  adoption  or  rejection,  and  having  been  written  in 
answer  to  objections  founded  entirely  on  the  extent  of  its  pow- 
ers, and  on  its  diminution  of  state  sovereignty,  are  entitled  to 
the  more  consideration  where  they  frankly  avow  that  the  power 
objected  to  is  given,  and  defend  it. 

In  discussing  the  extent  of  the  judicial  power,  the  Federalist 
says,  ''Here  another  question  occurs:  What  relation  would 
nibsiflt  between  the  national  and  state  courts  in  these  instances 
of  ooacorrent  jurisdiction  ?  I  answer,  that  an  appeal  wouki 
certainly  lie  from  the  latter  to  the  supreme  court  of  the  Umtedt 
States.  The  constitution  in  direct  terms  gives  an  appellate 
jurisdiction  to  the  supreme  court  in  all  the  enumerated  cases  of 
federal  cognizance  in  which  it  is  not  to  have  an  original  one, 
without  a  single  expression  to  confine  its  operation  to  the  infe- 
rior federal  courts.  The  objects  of  appeal,  not  the  tribunals 
from  which  it  is  to  be  made,  are  alone  contemplated.  Prom 
this  circumstance,  and  from  the  reason  of  the  thing,  it  ought  to 
be  construed  to  ext^id  to  the  state  tribunals.    Either  this  must 
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be  the  case,  or  the  local  courts  must  be  excluded  from  a  cod* 
current  jurisdiction  in  matters  of  national  concern,  else  the 
judicial  authority  of  the  union  may  be*  eluded  at  the  pleasure 
of  every  plaintiff  or  prosecutor.  Neither  of  these  consequen* 
oes  ought,  without  evident  necessity,  to  be  involved  ;  the  latter 
would  be  entirely  inadmissible,  as  it  would  defeat  some  of  the 
most  important  and  avowed  purposes  of  the  proposed  govern- 
ment, and  would  essentially  embarrass  its  measures.  Nor  do  I 
perceive  any  foundation  for  such  a  supposition.  Agreeably  to 
the  remark  already  made,  the  national  and  state  systems  are  to 
be  regarded  as  one  whoi^e.  The  courts  of  the  latter  will  of 
course  be  natural  auxiliaries  to  the  execution  of  the  laws  of  the 
union,  and  an  appeal  from  them  will  as  naturally  lie  to  that  tri- 
bunal which  is  destined  to  unite  and  assimilate  the  principles  of 
natural' justice  and  the  rules  of  national  decision.  The  evi- 
dent aim  of  the  plan  of  the  national  convention  is  that  all 
the  causes  of  the  specified  classes  shall,  for  weighty  public  rea- 
sons, receive  their  original  or  final  determination  in  the  courts 
of  the  union.  To  confine,  therefore,  the  general  expressions, 
which  ^ve  appellate  jurisdiction  to  the  supreme  court,  to  appeals 
from  the  subordinate  federal  courts,  instead  of  allowing  their 
extension  to  the  state  courts,  would  be  to  abridge  the  latitude  of 
the  terms,  in  subversion  of  the  intent,  <5ontrary  to  every  sound 
rule  of  interpretation.'' 

A  contemporaneous  exposition  of  the  constitution,  certainly 
of  not  less  authority  than  that  which  has  been  just  cited,  is  the 
judiciary  act  itself.  We  know  that  in  the  congress  which  pass- 
ed that  act  were  many  eminent  members  of  the  conventioD 
which  formed  the  constitution.  Not  a  single  individual,  so  for 
as  is  known,  supposed  that  part  of  the  act,  whic^  gives  the  su- 
preme court  appellate  jurisdiction  over  the  judgments  of  the 
state  courts  in  the  cases  therein  specified,  to  be  unauthorized  by 
the  constitution. 

While  on  this  part  of  the  argument,  it  may  be  also  material  to 
observe  thatphe  uniform  decisions  of  this  court  on  the  point 
now  under  consideration  have  been  assented  to,  with  a  single 
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ezoeptioDj  by  the  courts  of  every  state  in  the  union  whose  judg- 
ments  have  been  revised.  It  has  been  the  unwelcome  duty  of 
this  tribunal  to  reverse  the  judgments  of  many  state  courts  in 
cases  in  which  the  strongest  state  feelings  were  engaged. 
Judges,  whose  talents  and  character  would  grace  any  bench,  to 
whom  a  disposition  to  submit  to  jurisdiction  that  is  usurped,  or 
•  to  surrender  their  legitimate  powers,  will  certainly  not  be  im- 
puted, have  yielded  without  hesitation  to  the  authority  by  which 
their  judgments  were  reversed,  while  they,  perhaps,  disapproved 
the  judgment  of  reversal^ 

This  concurrence  of  statesmen,  of  legislators,  and  of  judges, 
in  the  same  construction  of  the  constitution,  may  justly  insjHre 
some  confidence  in  that  construction. 

In  opposition  to  it,  the  counsel  who  made  this  point  has  pre- 
sented in  a  great  variety  of  forms  the  idea  already  noticed, 
that  the  federal  and  state  courts  must,  of  necessity,  and  from 
the  nature  of  the  constitution,  be  in  all  things  totally  distinct 
and  independent  of  each  other.  If  this  court  can  correct  the 
errors  of  the  courts  of  Viiginia,  he  says,  it  makes  them  courts 
of  the  United  States,  or  becomes  itself  a  part  of  the  judiciary 
of  Virginia. 

But  it  has  been  already  shown  that  neither  of  these  conse- 
quences necessarily  follows.  The  American  people  may  certainly 
give  to  a  national  tribunal  a  supervising  power  over  those  judg- 
ments of  the  state  courts  which  may  conflict  with  the  constitu- 
tioo,  laws,  or  treaties  of  the  United  States,  without  converting 
them  into  federal  courts,  or  converting  the  national  into  a  state 
tribunaL  The  one  court  still  derives  its  authority  from  the 
state,  the  other  still  derives  its  authority  from  the  nation. 

If  it  shall  be  established,  he  says,  -that  this  court  has  appel- 
late jurisdiction  over  the  state  courts  in  all  cases  enumerated  in 
the  third  article  of  the  constitution,  a  complete  consolidation 
of  the  states,  so  far  as  respects  judicial  power,  is  produced. 

But  certainly  the  mind  of  the  gentleman  who  urged  this 
aipmient  is  too  accurate  not  to  perceive  that  he  has  carried  it 
too  iar ;  that  the  premises  by  no  means  justify  the  conclusion. 
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Thm  onlgr  pait  df  the  prooeedkig  winch  is  in  mmj 
peffsonal  is  the  ckatioo.  And  what  is  the  cHation?  It  is  siiiqily 
OBotice  to  the  opposite  party  that  the  -reoord  is  transfened  into 
another  court,  where  he  uMiy  appear  or  decline  to  appear,  as  his 
judgmefftorinchaation  may  determine.  As  the  par^  who  has 
obtained  «  judgment  is  out  of  49ourt,  and  may,  therefore,  not 
know  that  his  caose  is  removed,  common  justice  requires  that 
notice  of  the  fact  should  be  given  him.  But  this  notice  is  not 
a  suit,  nor  has  it  the  effect  of  process.  If  the  party  does  not 
choose  to  appeaor,  he  cannot  be  bronght  into  court,  Bor  is  his 
bakme  to  appear  considered  as  a  de&ult  Judgment  cannot 
be  given  against  him  for  his  non-«ppearance,  but  the  judgment 
is  io  be  reexamined,  and  reveraed,  or  affirmed,  in  like  mnmer 
-as  if  the  party  had  appeared  and  argued  his  cause. 

The  point  of  view,  in  which  this  writ  of  error,  with  its  cita- 
tion, has  been  considered  uniformly  in  the  courts  of  the  union, 
ihasibeen  well  illustrated  by  a  reference  to  the  course  of  this 
court  in  suits  instituted  by  the  United  States.  The  ttniversafly 
received  opinbn  is  that  no  suit  can  be  commenced  ^m  prose- 
cuted agatndt  the  United  States  ;  that  the  judiciaiy  aot  does  not 
authorize  such  ^ts.  Yet  writs  of  «m>r,  adcompanied  with 
citations,  have  uniformly  issued  for  the  removal  of  judgmeutB 
in  favor  of  the  United  States  into  a  superior  court,  where  they 
have,  like  those  in  favor  of  an  individuid,  been  reexamined,  and 
affirmed  or  reversed.  It  has  never  been  suggested  that  such 
writ  of  error  was  a  suit  against  the  United  States,  and  there- 
fore ndt  within  the  jurisdiction  of  the  appellate  court. 

It  is,  then,  the  opinion  of  the  court  that  the  defendant,  who 
removes  a  judgment  rendered  against  him  by  a  state  court  into 
this  court,  for  the  purpose  of  reexamining  the  question,  wheAer 
that  judgment  be  in  violation  of  the  constitution  or  laws  «f  &e 
United  States,  does  not  commence  or  prosecute  a  suit  against 
the  state,  whatever  may  be  its  opinion,  where  the  effect  of  the 
writ  may  be  to  restore  the  party  to  the  possession  of  a  thing 
whioh  he  demands. 

But  should  we  in  this  be  mistaken,  the  lenror  does  not  affect 
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tke  cise  now  before  the  court  If  this  writ  of  error  be  a  sttit 
in  the  9enm  of  the  dbventk  amendment,  it  is  not  a  suit  com- 
me&ced  or  proeecuted  "  by  a  citieen  of  another  state,  or  bj  a 
citisen  or  subject  of  any  foreign  state."  It  is  not,  then,  within 
tiie  amendment,  but  is  gotemed  entirely  by  the  constitution  as 
Cflriginally  framed  ;  and  we  have  already  seen  thai  in  its  origin 
tfae  judicial  power  was  extended  to  all  oases  arising  under  the 
constitution  or  laws  of  the  United  States,  without  respect  to 
paitieB. 

2d.  The  second  objection  to  the  jurisdiction  of  the  court  is 
that  its  appeikte  power  cannot  be  exercised,  in  any  case,  orsr 
the  judgment  of  a  state  court. 

This  objection  is  sustained  chiefly  by  arguments  drawn  from 
the  supposed  total  separation  of  the  judiciary  of  a  state  from 
that  of  the  union,  and  their  entire  independence  <^  each  other. 
The  argument  considers  the  federal  judiciary  as  completely  for- 
*eign  to  that  of  a  state  ;  and  as  being  no  more  connected  with 
it,  in  any  respect  whatever,  than  the  court  of  a  foreign  state. 
If  this  hjrpothesis  be  just,  the  argum^at  founded  on  it  is  equally 
so ;  but  if  the  bypothens  be  not  supported  by  the  OMnstitutifm, 
fbe  aigument  fails  with  it 

This  hypothesis  is  not  founded  on  any  wovds  in  the  constitu- 
tion wMch  might  seem  to  comitenance  it,  but  on  the  unreason- 
ableness of  giving  a  contrary  construction  to  words  which  seem 
to  require  it,  and  on  the  incompatibility  of  the  application  of 
the  appellate  jurisdiction  to  the  judgments  of  state  courts  with 
that  constitutional  relation  which  subsists  between  the  govern- 
ment of  the  union  and  the  governments  of  those  states  which 
comppseit 

Let  this  unreasonableness,  this  total  incompatibility,  be  ex- 
amined. 

That  the  United  States  form,  for  many  and  for  most  im^r- 
tant  purposes,  a  single  nation  has  not  yet  been  denied.     In  vear 
we  are  one  people.    In  making  peace  we  are  one  people. rin 
afl  commercial  regulations  we  are  cme  and  the  same  people/ 
In  many  other  respects  the  American  people  are  one.   And  the 
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government  which  is  alone  capable  of  controlling  and  managing 
their  interests  in  aU  these  respects  is  the  government  of  the 
union.  It  is  their  government,  and  in  that  character  they  have 
no  other.  TAmerica  has  chosen  to  be,  in  many  respects,  and  to 
many  purposes,  a  nation ;  and  for  all  these  purposes  her  gov- 
ernment is  complete ;  to  all  these  objects  it  is  competent. 
The  people  have  declared  that  in  the  exercise  of  all  powers 
given  for  these  objects  it  is  supreme.  It  can,  then,  in  effecting 
these  objects,  legitimately  control  all  individuals  or  governments 
within  the  American  territoryi  The  constitution  and  laws  of  a 
state,  so  far  as  they  are  repugnant  to  the  constitution  and  laws 
of  the  United  States,  are  absolutely  void.  These  states  are 
constituent  parts  of  the  United  States.  They  are  members  of 
one  great  empire,  —  for  some  purposes  sovereign,  for  some  pur- 
poses subordinate^ 

In  a  government  so  constituted  is  it  unreasonable  that  the 
ju<ficial  power  should  be  competent  to  give  efficacy  to  the  con- 
stitutional laws  of  the  legislature  ?  That  department  can  de- 
cade on  the  validity  of  the  constitution  or  law  of  a  state,  if  it 
be  repugnant  to  the  constitution  or  to  a  law  of  the  United 
States.  Is  it  unreasonable  that.it  should  also  be  empowered  to 
decide  on  the  judgment  of  a  state  tribunal  enforcing  such 
unconstitutional  law  ?  Is  it  so  very  unreasonable  as  to  furnish 
a  justification  for  controUing  the  words  of  the  constitution  ? 

We  think  it  is  not  We  thinJL,  that,  in  a  government  acknow- 
ledgedly  sufveme  with  respect  to  objects  of  vital  interest  to  the 
nation,  there  is  nothing  inconsistent  with  sound  reason,  nothing 
incompatible  with  the  nature  of  government,  in  making  all  its 
departments  supreme,  so  far  as  respects  U^ose  objects,  lyid  so 
iar  as  is  necessary  to  their  attainment  (/The  exercise  of  the 
appellate  power  over  those  judgments  of  the  state  tribunals, 
which  may  contravene  the  constitution  or  laws  of  the  United 
States,  is,  we  believe,  essential  to  the  attainment  of  those 
objectsHLz^ 

The  propriety  of  entrusting  the  construction  of  the  oxistitu- 
tion,  and  kws  made  in  pursuance  thereof,  to  the  judiciary  of 
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the  nnion,  has  not,  we  beliere,  as  yet  been  drawn  into  question.  ) 
It  seems  to  be  a  corollary  from  this  political  axiom,  that  the 
federal  courts  should  either  possess  exclusive  jurisdictimi  in 
such  cases,  or  a  power  to  revise  the  judgment  rendered  in  them 
by  the  state  tribunals.  If  the  federal  and  state  courts  have 
concurrent  jurisdiction  in  all  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  United  States  ;  and  if  a  case  of 
this  description  brought  in  a  state  court  cannot  be  removed 
before  judgment,  nor  revised  after  judgment,  then  the  construc- 
tion of  the  constitution,  laws,  and  treaties  of  the  United  States 
is  not  confided  particularly  to  their  judicial  department,  but  is 
confided  equally  to  that  department,  and  to  the  state  courts, 
however  they  may  be  constituted.  <^  Thirteen  independent 
courts,"  says  a  very  celebrated  statesman,  (and  we  have  now 
more  than  twenty  such  courts,)  **  of  final  jurisdiction  over  the 
same  causes,  arising  upon  the  same  laws,  is  a  hydra  in  govern-- 
ment,  from  which  nothing  but  contradiction  and  confusion  can 
proceed." 

Dismissing  the  unpleasant  suggestion  that  any  motives,  which 
may  not  be  fairly  avowed,  or  which  ought  not  to  exist,  can  ever 
influence  a  state  or  its  courts,  the  necessity  of  uniformity,  as 
well  as  correctness,  in  expounding  the  constitution  and  laws  of  \^ 
the  United  States,  would  itself  suggest  the  propriety  of  vesting 
in  some  single  tribunal  the  power  of  deciding,  in  the  last  resort, 
all  cases  in  which  they  are  involved. 

We  are  not  restrained,  then,  by  the  political  relations  be- 
tween the  general  and  state  governments,  from  construing  the 
words  of  the  constitution,  defining  the  judicial  power,  in  their 
true  sense.  We  are  not  bound  to  construe  them  more  restric- 
tively  than  they  naturally  import. 

They  give  to  the^upreme  court  appellate  jurisdiction  in  all  / 
cases  arising  under  the  constitution,  laws,  and  treaties  of  the  [ 
United  States."^  The  words  are  broad  enough  to  comprehend 
all  cases  of  this  description,  in  whatever  court  they  may  be 
decided.  In  expounding  them  we  may  be  permitted  to  take 
into  view  those  considerations  to  which  courts  have  always 
allowed  great  weight  in  the  exposition  of  laws. 
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the  union,  and  may  use  the  last  in  aid  of  the  fint ;  or  because 
the  power  of  exercising  exclusive  legislation  draws  after  it,  as 
an  incident,  the  power  of  making  that  legislation  effectual,  aod 
the  incidental  power  may  be  exercised  throughout  the  union, 
because  the  principal  power  is  given  to  that  body  aa,  the  l^ia* 
ture  of  the  union. 

So,  in  the  same  act,  a  person  who,  having  knowledge  of  the 
commission  of  murder,  or  other  felony,  on  the  high  seas,  or 
within  any  fort,  arsenal,  dock-yard,  magazine,  or  other  place  or 
district  of  country,  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  shall  conceal  the  same,  &c.,  he  shall  be  ad- 
judged guilty  of  misprision  of  felony,  and  shall  be  adjudged  to 
be  imprisoned,  &c. 

It  is  clear  that  congress  cannot  punish  felonies  generally, 
and,  of  consequence,  cannot  punish  misprision  of  felony.  It  is 
equally  clear  that  a  state  legislature,  the  state  of  Maryland,  for 
examine,  cannot  punish  those  who,  in  another  state,  conceal  a 
felony  committed  in  Maryland.  How,  then,  is  it  that  oongresi, 
legislating  exclusively  for  a  fort,  punishes  those  who,  out  of  that 
fort,  conceal  a  felony  committed  within  it  ? 

The  solution  and  the  only  solution  of  the  difficulty  is  that 
the  power  vested  in  congress,  as  the  legislature  of  the  United 
States,  to  legislate  exclusively  within  any  place  ceded  by  a  state, 
carries  with  it,  as  an  incident,  the  right  to  make  that  power 
eflfectual.  If  a  felon  escape  out  of  the  state  in  which  the  act 
has  been  committed,  the  government  cannot  pursue  him  into 
another  state,  and  apprehend  him  there,  but  must  demand  him 
from  the  executive  power  of  that  other  state.  If  congress  weie 
to  be  considered  merely  as  the  local  legislature  for  the  fort  or 
other  place  in  which  the  offence  might  be  committed,  then  this 
principle  would  apply  to  them  as  to  other  local  legislatures ;  and 
the  felon,  who  should  escape  out  of  the  fort,  or  other  place,  in 
which  the  felony  may  have  been  conmiitted,  could  not  be  ap- 
prehended by  the  marshal,  but  must  be  demanded  from  the 
executive  of  the  state.  But  we  know  that  the  principle  does 
^  not  apply  ;  and  the  reason  is  that  congress  is  not  a  local  legis- 
htore,  but  exercises  %iB  particular  power,  like  all  its  other  pow- 
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era,  ID  its  high  character  as  the  I^slatare  of  the  union.  The 
American  people  thought  it  a  necessary  power,  and  they  con- 
ferred it  for  their,  own  benefit.  Being  so  conferred,  it  carries 
with  it  all  those  incidental  powers  which  are  necessary  to  its 
complete  and  effectual  execution. 

Whether  any  particular  law  be  designed  to  operate  without 
the  district  or  not  depends  on  the  words  of  that  law.  If  it  be 
designed  so  to  operate,  then  the  question,  whether  the  power  so 
exercised  be  incidental  to  the  power  of  exclusive  legislation, 
and  be  wamated  by  the  constitution,  requires  a  consideration 
<tf  that  instrument.  In  such  cases  the  constitution  and  the 
hw  must  be  compared  and  construed.  This  is  the  exercise  of 
jurisdiction.  It  is  the  only  exercise  of  it  which  is  allowed  in 
such  a  case.  For  the  act  of  congress  directs  that  "  no  other 
error  shall  be  assigned  or  regarded  as  a  ground  of  reversal, 
ID  any  such  case  as  aforesaid,  than  such  as  appears  on  the 
&oe  of  the  leoord,  snd  inunediately  respects  the  before  men- 
tioned  cjpieBtions  of  vaiidity^i  or  eonstruetion  of  the  said  constitu* 
tion,  treaties,"  &c. 

The  whole  merits  of  this  case,  then,  consist  in  the  constnic- 
tion  of  the  constitution  and  the  act  of  congress.  The  juris- 
diction of  the  court,  if  acknowledged,  goes  no  farther.  This 
we  are  required  to  do  without  the  exercise  of  jurisdiction. 

The  counsel  for  the  stale  of  Virginia  have,  in  support  of  this 
motion,  uiged  many  arguments  of  great  weight  against  the 
applieatioo  of  the  act  of  congress  to  such  a  case  as  this ;  but 
those  arguments  go  to  the  construction  of  the  constitution,  or 
of  the  law,  or  of  both,  and  seem,  therefore,  rather  calculated 
to  sustain  their  cause  upon  its  merits  than  to  prove  a  lailure  of 
jurisdiction  in  the  court 

After  having  bestowed  upon  Uiis  question  the  most  d^bemte 
consideration  of  which  we  are  capaUe,  the  court  b  un^ninmilff*! 
of  opinion  that  the  objecticms  to  its  jurisdiction  are  net  sus* 
tained,  and  tliat  the  motbn  ought  to  be  overruled. 

Moticm  denied. 
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JOHNSON  AND  GRAHAM'S   LESSEE  v.   MINTOSH. 
Febbuart  Tebm,  1823. 

[8  Wheaton'f  ReporU,  543  -  605.] 

Johnson  sued  M'Intosh  in  the  United  States  district  court  of 
Illinois  for  certain  lands,  claimed  by  Johnson  under  a  private 
purchase  from  the  Indians,  while  M'Intosh  held  under  the 
United  States.  Judgment  being  given  for  the  defendant,  John- 
son brought  it  up  on  a  writ  of  error. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  court  as 
follows :  — 

The  plaintiffs  in  this  cause  daim  the  land,  in  their  declara- 
tion mentioned,  under  two  grants,  purporting  to  be  made,  the 
first  in  1773,  and  the  last  in  1775,  by  the  chiefs  of  certain  In- 
dian tribes  constituting  the  Illinois  and  the  Piankeshaw  nations ; 
and  the  question  is,  whether  this  title  can  be  recognized  in  the 
courts  of  the  United  States. 

The  facts,  as  stated  in  the  case  agreed,  show  the  authority 
of  the  chiefs  who  executed  this  conveyance,  so  fiir  as  it  could 
be  given  by  their  own  people ;  and  likewise  show  that  the  par- 
ticular tribes  for  whom  these  chiefs  acted  were  in  rightful  pos- 
session of  the  land  they  sold.  The  inquiry,  therefore,  is,  in  a 
great  measure,  confined  to  the  power  of  Indians  to  give,  and  of 
private  individuals  to  receive,  a  title  which  can  be  sustained  in 
the  courts  of  this  country. 

As  the  right  of  society  to  prescribe  those  rules  by  which 
property  may  be  acquired  and  preserved  is  not,  and  cannot  be, 
drawn  into  question ;  as  the  title  to  lands,  especially,  is  and 
must  be  admitted  to  depend  entirely  on  the  law  of  the  nation 
in  which  they  lie ;  it  will  be  necessary,  in  pursuing  this  inquiry, 
to  examine,  not  singly  those  principles  of  abstract  justice  which 
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the  Creator  of  all  things  has  impressed  on  the  mind  of  his  crea«» 
tare  man,  and  which  are  admitted  to  regulate,  in  a  great  degree, 
the  rights  of  civilized  nations  whose  perfect  independence  is 
acknowledged ;  but  those  principles,  also,  which  our  own  govern- 
ment has  adopted  in  the  particular  case,  and  given  us  as  the 
rale  for  our  decision. 

On  the  discovery  of  this  immense  continent,  the  great  nations 
of  Europe  were  eager  to  appropriate  to  themselves  so  much  of 
it  as  they  could  respectively  acquire.  Its  vast  extent  offered  an 
ample  field  to  the  ambition  and  enterprise  of  all ;  and  the  char- 
acter and  religion  of  its  inhabitants  afforded  an  apology  for 
considering  them  as  a  pec^le  over  whom  the  superior  genius  of 
Europe  might  claim  an  ascendancy.  The  potentates  of  the  old 
world  found  no  difficulty  in  convincing  themselves  that  they 
made  ample  compensation  to  the  inhabitants  of  the  new  by 
bestowing  on  them  civilization  and  Christianity,  in  exchange  for 
unlimited  independence.  But  as  they  were  all  in  pursuit  of 
nearly  the  same  object,  it  was  necessary,  in  order  to  avoid  ccm- 
flicting  settlements,  and  consequent  war  with  each  other,  to 
establish  a  principle  which  all  should  acknowledge  as  the  law, 
by  which  the  right  of  acquisition,  which  they  all  asserted,  should 
be  regulated  as  between  themselves.  This  principle  was,  that 
discovery  gave  title  to  the  government  by  whose  subjects  or  by 
whose  authority  it  was  made,  against  all  other  European  gov- 
ernments, which  title  might  be  consummated  by  possession. 

The  exclusion  of  all  other  Europeans  necessarily  gave  to  the 
nation  making  the  discovery  the  sole  right  of  acquiring  the 
soil  from  the  natives,  and  establishing  settlements  upon  it.  It 
was  a  right  with  which  no  Europeans  could  interfere.  It  was  a 
right  which  all  asserted  for  themselves,  and  to  the  assertion  of 
which  by  others  all  assented. 

Those  relations  which  were  to  exist  between  the  discoverer 
and  the  natives  were  to  be  regulated  by  themselves.  The 
rights  thus  acquired  being  exclusive,  no  other  power  could  inter- 
pose between  them. 

In  the  establishment  of  these  relations  the  rights  of  the  origi- 
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nal  inhabitants  were  in  no  instance  entirely  disregarded ;  but 
were  neoesBarily,  to  a  considerable  extent,  impaired.  They 
were  admitted  to  be  the  rightful  occupants  of  the  soil,  with  a 
legal  as  well  as  just  claim  to  retain  possession  of  it,  and  to  use 
it  according  to  their  own  discretion ;  but  their  rights  to  complete 
sovereignty,  as  independent  nations,  were  necessarily  diminished, 
and  their  power  to  dispose  of  the  soil,  at  their  own  will,  to 
whomsoever  they  pleased,  was  denied  by  the  original,  funda- 
mental principle  that  discovery  gave  exclusive  title  to  those  who 
made  it 

While  the  different  nations  of  Europe  respected  the  right  of 
the  natives,  as  occupants,  they  asserted  the  ultimate  dominioo 
to  be  in  themselves ;  and  claimed  and  exercised,  as  a  conse- 
quence of  this  ultimate  dominion,  a  power  to  grant  the  aoil, 
while  yet  in  possession  of  the  natives.  These  grants  have 
been  understood  by  all  to  convey  a  title  to  the  grantees,  subject 
only  to  the  Indian  right  of  occupancy. 

The  faisUNry  of  America,  from  its  discovery  to  the  present 
day,  proves,  we  think,  the  univerasl  reoognition  of  these  princi- 
ples» 

Spain  did  not  rest  her  tide  solely  on  the  gnmt  of  the  pope. 
Her  discussions,  respecting  boundary,  with  France,  with  Great 
Britain,  and  with  the  United  States,  all  show  that  she  |Jaoed  it 
on  the  rights  given  by  discovery.  Portugal  sustained  her  claim 
to  the  Brasils  by  the  same  title. 

France,  also,  founded  her  title  to  the  vast  territories  she 
claimed  in  America  on  discovery.  However  conciliatory  her 
conduct  to  the  natives  may  have  been,  she  stiU  asserted  her 
right  of  dominion  over  a  great  extent  of  country  not  actually 
settled  by  Frenchmen,  and  her  exclusive  right  to  acquire  and 
dispose  of  the  soil  which  remained  in  the  occupation  of  Indians. 
Her  OMMiarch  daimod  all  Canada  and  Acadie,  as  colonies  of 
France,  at  a  time  when  the  French  popuktion  was  very  inooa- 
siderable,  and  the  Indians  occupied  almost  the  whole  country. 
He  also  claimed  Louisiana,  comprehending  the  immense  territo- 
ries watered  by  the  Misstssippi  and  the  rivers  which  empty  into 
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it,  by  tbe  title  of  discoTery.  The  letters  patent  granted  to  the 
Sieur  Demonts,  in  1603,  constitute  him  lieutenant  general, 
and  the  representatiye  of  the  king  in  Acadie,  which  is  described 
as  stretching  from  the  fortieth  to  the  forty-sixth  degree  of  north 
latitude ;  with  authority  to  extend  the  power  of  the  French 
a?er  that  country  and  its  inhabitants,  to  give  laws  to  the  people, 
to  treat  with  the  natives,  and  enforce  the  observance  of  treaties, 
and  to  parcel  out  and  give  title  to  lands  according  to  his  ovn 
jud^poient. 

The  states  of  Holland  also  made  acquisitions  in  America,  and 
sustained  their  right  on  the  common  principle  adopted  by  all 
Europe.  They  allege,  as  we  are  told  by  Smith,  in  his  History 
of  New  York,  that  Henry  Hudson,  who  sailed,  as  they  say, 
under  the  orders  of  their  Eastrlndia  Company,  discovered  the 
coontry  from  the  Delaware  to  the  Hudson,  up  which  he  sailed 
to  the  forty-third  degree  of  north  latitude ;  and  this  country 
they  claimed  under  the  title  acquired  by  this  voyage.  Their 
first  object  was  commercial,  as  appears  by  a  grant  made  to  a 
company  of  merchants  in  1614 ;  but  in  1621  the  States  Gen- 
eral made,  as  we  are  told  by  Mr.  Smith,  a  grant  of  the  country 
to  the  West-India  Company,  by  the  name  of  New  Netherlands. 

The  claim  of  the  Dutch  was  always  contested  by  the  English ; 
not  because  they  questioned  the  title  given  by  discovery,  but 
because  they  insisted  on  being  themselves  the  rightful  chumants 
under  that  title.  Their  pretensions  were  finally  decided  by  the 
swonL 

No  one  of  the  powers  of  Europe  gave  its  full  assent  to  this 
principle  more  unequivocally  than  England.  The  documents 
opon  this  subject  are  ample  and  complete.  So  early  as.  the 
year  1496  her  monarch  granted  a  commission  to  the  Cabots  to 
discover  countries  then  unknown  to  Christian  people^  and  to 
take  possession  of  them  in  tbe  name  of  the  king  of  England. 
Two  years  afterwards  Cdbot  proceeded  on  this  voyage,  and 
discovered  the  continent  of  North  America,  along*  which  he 
sailed  as  Sax  south  as  Virginia.  To  this  discovery  the  English 
trace  their  title. 
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In  this  first  effort  made  by  the  English  government  to  aic- 
quire  territory  on  this  continent  we  perceive  a  complete  recog- 
nition of  the  principle  which  has  been  mentioned.  The  right 
of  discovery  given  by  this  commission  is  confined  to  countries 
'<  then  unknown  to  all  Christian  people  ;  "  and  of  these  coun- 
tries Cabot  was  empowered  to  take  possession  in  the  name  of 
the  king  of  England.  Thus  asserting  a  right  to  take  possession, 
notwithstanding  the  occupancy  of  the  natives,  who  were  heath- 
ens, and,  at  the  same  time,  admitting  the  prior  title  of  any  Chris- 
tian people  who  may  have  made  a  previous  discovery. 

The  same  principle  continued  to  be  recognized.  The  charter 
granted  to  Sir  Humphrey  Gilbert,  in  1578,  authorizes  him  to 
discover  and  take  possession  of  such  remote,  heathen,  and  bar- 
barous lands  as  were  not  actually  possessed  by  any  Christian 
prince  or  people.  This  charter  was  afterwards  renewed  to  Sir 
Walter  Raleigh,  in  nearly  the  same  terms. 

By  the  charter  of  1606,  under  which  the  first  permanent 
English  settlement  on  this  continent  was  made,  James  I.  granted 
to  Sir  Thomas  Gates  and  others  those  territories  in  America 
lying  on  the  sea-coast,  between  the  thirty-fourth  and  forty-fifth 
d^rees  of  north  latitude,  and  which  either  belonged  to  that 
monarch,  or  were  not  then  possessed  by  any  other  Christian 
prince  or  people.  The  grantees  were  divided  into  two  compa- 
nies at  their  own  request  The  first  or  southern  colony  was 
directed  to  settle  between  the  thirty-fourth  and  forty-first  de- 
grees of  north  latitude ;  and  the  second  or  northern  colony, 
between  the  thirty-eighth  and  forty-fifth  degrees. 

In  1609,  after  some  expensive  and  not  very  successful  at- 
tempts at  settlement  had  been  made,  a  new  and  more  enlaiged 
charter  was  given  by  the  crown  to  the  first  colony,  in  which  the 
king  granted  to  the  ^'  Treasurer  and  Company  of  Adventurers 
of  the  City  of  London  for  the  first  Colony  in  Viiginia,"  in  abso- 
lute property,  the  lands  extending  along  the  sea-coast  four  hun- 
dred miles,  and  into  the  land  throughout  firom  sea  to  sea.  This 
charter,  which  is  a  part  of  the  special  verdict  in  this  cause  was 
annulled,  so  far  as  respected  the  rights  of  the  company,  by  the 
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judgment  of  the  court  of  king's  bench  on  a  writ  ci  quo  war- 
ranto ;  bat  the  whole  effect  allowed  to  this  judgment  was  to 
revest  in  the  crown  the  powers  of  government,  and  the  title  to 
the  lands  within  its  limits. 

At  the  solicitation  of  those  who  held  under  the  gntet  to  the 
second  or  northern  cdony,  a  new  and  more  enlarged  charter 
was  granted  to  the  Duke  of  Lenox  and  others,  in  1620,  who 
were  denominated  the  Plymouth  Company,  conveying  to  them, 
in  absdute  property,  all  the  lands  between  the  fcntieth  and 
forty-eighth  degrees  of  north  latitude. 

.  Under  this  patent  New  England  has  been  in  a  great  measure 
settled.  The  company  conveyed  to  Henry  Rosewell  and  others, 
in  1627,  that  territory  which  is  now  Massachusetts;  and  in 
1628,  a  charter  of  incorporation,  comprehending  the  powers  of 
government,  was  granted  to  the  purchasers. 

Great  part  of  New  England  was  granted  by  this  c<mpany, 
which,  at  length,  divided  their  remaining  lands  among  them- 
selves, and  in  1635  surrendered  their  charter  to  the  crown. 
A  patent  was  granted  to  Gorges  for  Maine,  which  was  allotted 
to  him  in  the  division  of  property. 

All  the  grants  made  by  the  Plymouth  Company,  so  far  as  we 
can  learn,  have  been  respected.  In  pursuance  of  the  some 
principle,  the  king,  in  1664,  granted  to  the  Duke  of  York  the 
country  of  New  England  as  hi  south  as  the  Delaware  bay.  His 
royal  highness  transferred  New  Jersey  to  Lord  Berkeley  and 
Sir  Geoige  Carteret 

In  1663,  the  crown  granted  to  Lord  Clarendon  and  others 
the  country  lying  between  the  thirty-sixth  degree  of  north  lati- 
tude and  the  river  St.  Mathes ;  and  in  1666  the  proprietors 
obtained  from  the  crown  a  new  charter,  granting  to  them  that 
province  in  the  king's  dominions  in  North  America  which  lies 
from  thirty-six  degrees,  thirty  minutes,  north  latitude,  to  the 
twenty-ninth  degree,  and  from  the  Atlantic  ocean  to  the  South 


Thus  has  our  whole  country  been  granted  by  the  crown 
while  in  the  occupation  of  the  Indians.    These  grants  purport 


8  Wh.  578. 


268  CONSTITUTIONAL  OPINIONS. 

to  convey  the  soil  as  well  as  the  right  of  dominion  to  the  gran* 
tees.  In  those  governments  which  were  denominated  royal, 
where  the  right  to  the  soil  was  not  vested  in  individuals,  but 
remained  in  the  crown,  or  was  vested  in  the  colonial  govern* 
ment,  the  king  claimed  and  exercised  the  right  of  granting  lands, 
and  of  dismembering  the  government,  at  his  wiU.  The  grants 
made  out  of  the  two  original  colonies,  after  the  resumption  of 
their  charters  by  the  crown,  are  examples  of  this.  The  gov* 
ermneniB  of  New  England,  New  York,  New  Jersey,  Pennsyl* 
vania,  Maryland,  and  a  part  of  Carolina,  were  thus  created. 
In  all  of  them,  the  soil,  at  the  time  the  grants  were  made,  was 
occupied  by  the  Indians.  Yet  almost  every  tide  within  those 
govenunents  is  dependent  on  these  grants.  In  s<xne  instances 
the  soil  was  conveyed  by  the  crown  unacccmipanied  by  the 
powers  of  government,  as  in  the  case  of  the  northern  neck 
o(  Virginia.  It  has  never  been  objected  to  this,  or  to  any 
other  similar  grant,  that  the  title  as  well  as  possession  was  in  the 
Indians  when  it  was  made,  and  that  it  passed  nothing  on  that 
account. 

These  various  patents  cannot  be  considered  as  nullities ;  nor 
can  they  be  limited  to  a  mere  grant  of  the  powers  of  govem- 
BKnt  A  charter,  intended  to  convey  poUtical  power  only, 
would  never  contain  words  expressly  granting  the  land,  the  s<m1, 
and  the  waters.  Some  of  them  purport  to  convey  the  soil  alone ; 
and  in  those  cases  in  which  the  powers  of  government,  as  well 
as  the  soil,  are  conveyed  to  individuals,  the  crown  has  always 
acknowedged  itself  to  be  bound  by  the  grant.  Though  the 
power  to  dismember  regal  governments  was  ajperted  and  exer- 
cised, the  power  to  dismember  proprietary  goveiftments  was  not 
cbumed ;  and  in  some  instances,  even  after  the  powers  of  gov- 
ernment were  revested  in  the  crown,  the  tide  of  the  proprietors 
to  the  soil  was  respected. 

Charles  II.  was  extremely  anxious  to  acquire  the  property  of 
Maine,  but  the  grantees  sold  it  to  Massachusetts,  and  he  did 
not  ventiae  to  contest  the  right  of  that  colony  to  the  soil.  The 
Oasolifias  were  originally  proprietary  governments.    In  1781  a 
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rerolation  was  eflRscted  by  the  people,  who  shook  off  their 
obedience  to  the  proprietors,  and  declared  their  dependence 
immediately  on  the  crown.  The  king,  however,  purchased  the 
title  of  those  who  were  disposed  to  sell.  One  of  them,  Lord 
Carteret,  surrendered  his  interest  in  the  government,  but  retained 
his  tide  to  the  soil.  That  title  was  respected  till  the  revolutioo, 
when  it  was  forfeited  by  the  laws  of  war. 

Further  proofs  of  the  extent  to  which  this  principle  has  been 
recognized  will  be  found  in  the  history  of  the  wars,  negotiar 
tioos,  and  treaties,  which  the  different  nations,  claiming  territCHry 
in  America,  have  carried  on  and  held  with  each  other. 

The  contests  between  the  cabinets  of  Versailles  and  Madrid, 
respecting,  the  territory  on  the  northern  coast  of  the  gulf  of 
Mexico,  were  fierce  and  bloody,  and  'continued  until  the  estab- 
lishment of  a  Bourbon  on  the  throne  of  Spain  produced  such 
amicable  dispositions  in  the  two  crowns  as  to  suspend  or  termi- 
nate th^n. 

Between  France  and  Great  Britain,  whose  discoveries  as  waD 
as  setdements  were  nearly  contemporaneous,  contests  for  the 
country,  actually  covered  by  the  Indians,  began  as  soon  as  their 
settlements  approached  each  other,  and  were  continued  until 
finally  settled  in  the  year  1763  by  the  treaty  of  Paris. 

Each  nation  had  granted  and  partially  settled  the  country 
denominated  by  the  French,  Acadie,  and  by  the  English,  Nova 
Scotia.  By  the  twelfth  article  of  the  treaty  of  Utrecht,  made 
in  1708,  his  most  Christian  Majesty  ceded  to  the  Queen  of 
Great  Britain,  **  idl  Nova  Scotia  or  Acadie,  with  its  ancient 
boundaries.^'  A  great  part  of  the  ceded  territory  was  in  the 
poisession  of  the  Indians,  and  the  extent  of  the  cession  could 
not  be  adjusted  by  the  conmiissioners  to  whom  it  was  to  be  re-* 
ferred. 

The  treaty  of  Aix  la  Chapelle,  which  vi^as  made  on  the  prin- 
ciple of  the  status  ante  bellwny  did  not  remove  this  subject  of 
controversy.  Commissioners  for  its  adjustment  were  appointed, 
whose  very  able  and  elaborate,  though  unsuccessful  arguments, 

in  £ivor  of  the  title  of  their  respective  sovereigns,  show  how 
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entirely  each  relied  on  the  title  given  by  discovery  to  lands  re- 
maining in  the  possession  of  Indians. 

After  the  termination  of  this  fruitless  discussion  the  subject 
was  transferred  to  Europe,  and  taken  up  by  the  cabinets  of 
Versailles  and. London.  This  controversy  embraced  not  only 
the  boundaries  of  New  England,  Nova  Scotia,  and  that  part  of 
Canada  which  adjoined  those  colonies,  but  embraced  our  whole 
western  country  also.  France  contended  not  only  that  the  St 
Lawrence  was  to  be  considered  as  the  centre  of  Canada,  but 
that  the  Ohio  was  within  that  colony.  She  founded  this  daim 
on  discovery,  and  on  having  used  that  river  for  the  transportation 
of  troops  in  a  war  with  some  southern  Indians. 

This  river  was  comprehended  in  the  chartered  limits  of  Vir- 
ginia ;  but  though  the  right  of  England  to  a  reasonable  extent 
of  country,  in  virtue  of  her  discovery  of  the  sea-coast,  and  of 
the  settlements  she  made  on  it,  was  not  to  be  questioned ;  her 
daim  of  all  the  lands  to  the  Pacific  ocean,  because  she  had  dis- 
covered the  country  washed  by  the  Atlantic,  might,  without 
derogating  from  the  principle  recognized  by  all,  be  deemed 
extravagant.  It  interfered,  too,  with  the  claims  of  France, 
founded  on  the  same  principle.  She,  therefore,  sought  to 
strengthen  her  original  title  to  the  lands  in  controversy,  by 
insisting  that  it  had  been  acknowledged  by  France  in  the 
fiAeenth  article  of  the  treaty  of  Utrecht  The  dispute  respect- 
ing the  construction  of  that  article  has  no  tendency  to  impair 
Uie  prindple  that  discovery  gave  a  title  to  lands  still  remaining 
in  the  possession  of  the  Indians.  Whichever  title  prevailed,  it 
was  still  a  title  to  lands  occupied  by  the  Indians,  whose  ri^t 
of  occupancy  neither  c<Hitroverted,  and  neither  had  then  extin- 
guished. 

These  conflicting  daims  produced  a  long  and  bloody  war, 

which  was  terminated  by  the  conquest  of  the  whole  country 

east  of  the  Mississippi.     In  the  treaty  of  1763  France  ceded 

and  guarantied  to  Great  Britain  all  Nova  Scotia,  or  Acadie, 

and  Canada,  with  their  dependencies  ;  and  it  was  agreed  that 

the  boundaries  between  the  territories  of  the  two  nations,  in 
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America,  should  be  irrevocably  fixed  by  a  line  drawn  from  the 
source  of  the  Mississippi,  through  the  middle  of  that  river  and 
the  lakes  Maurepas  and  Ponchartrain,  to  the  sea.  This  treaty 
expressly  cedes,  and  has  always  been  understood  to  cede, 
the  whole  country  on  the  EngUsh  side  of  the  dividing  line 
between  the  two  nations,  although  a  great  and  valuable  part  of 
it  was  occupied  by  the  Indians.  Great  Britain,  on  her  part, 
surrendered  to  France  all  her  pretensions  to  the  country  west 
of  the  Mississippi.  It  has  never  been  supposed  that  she  sur- 
rendered nothing,  although  she  was  not  in  actual  possession  of 
a  foot  of  land.  She  surrendered  all  right  to  acquire  the  coun- 
try; and  any  after  attempt  to  purchase  it  from  the  Indians 
would  have  been  considered  and  treated  as  an  invasion  of  the 
territories  of  France. 

By  the  twentieth  article  of  the  same  treaty  Spain  ceded  Flor- 
ida, with  its  dependencies,  and  all  the  country  she  claimed  east 
or  southeast  of  the  Mississippi,  to  Great  Britain.  Great  part  of 
this  territory  also  was  in  possession  of  the  Indians. 

By  a  secret  treaty,  which  was  executed  about  the  same  time, 
France  ceded  Louisiana  to  Spain  ;  and  Spain  has  since  retro- 
ceded  the  same  country  to  France.  At  the  time  both  of  its 
cession  and  retrocession  it  was  occupied  chiefly  by  the  In- 
dians. 

Thus  all  the  nations  of  Europe,  who  have  acquired  territory 
on  this  continent,  have  asserted  in  themselves,  and  have  recog- 
nized in  others,  the  exclusive  right  of  the  discoverer  to  appro- 
priate the  lands  occupied  by  the  Indians.  Have  the  American 
states  rejected  or  adopted  this  principle  ? 

By  the  treaty  which  (included  the  war  of  our  revolution 
Great  Britain  relinquished  all  claim,  not  only  to  the  government, 
but  to  the  ^^  propriety  and  territorial  rights,  of  the  United  States,'' 
whose  boundaries  were  fixed  in  the  second  article.  By  this 
treaty  the  powers  of  government,  and  the  right  to  soil,  which 
had  previously  been  in  Great  Britain,  passed  definitively  to  these 
states.  We  had  before  taken  possession  of  them,  by  declaring 
independence ;  but  neither  the  declaration  of  independence,  not 
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the  treaty  confirming  it,  could  give  us  more  than  that  which  we 
before  possessed,  or  to  which  Great  Britain  was  before  entitled. 
It  has  never  been  doubted  that  either  the  United  States,  or  the 
several  states,  had  a  clear  title  to  all  the  lands  within  the  boun- 
dary lines  described  in  the  treaty,  subject  only  to  the  Indian 
right  of  occupancy,  and  that  the  exclusive  power  to  extinguish 
that  right  was  vested  in  that  government  which  might  consti- 
tutionally exercise  it 

Virginia,  particularly^  within  whose  chartered  limits  the  land 
in  controversy  lay,  passed  an  act,  in  the  year  1779,  declaring 
her  ^*  exclusive  right  of  preemption  from  the  Indians  of  all  the 
lands  within  the  limits  of  her  own  chartered  territory,  and  that 
no  person  or  persons  whatsoever  have,  or  ever  had,  a  right  to 
purchase  any  lands  within  the  same  from  any  Indian  nation, 
except  only  persons  duly  authorized  to  make  such  purchase, 
formerly,  for  the  use  and  benefit  of  the  colony,  and  lately  for 
the  commonwealth.'^  The  act  then  proceeds  to  annul  all  deeds 
made  by  Indians  to  individuals  for  the  private  use  of  the  pur* 
chasers. 

Without  ascribing  to  this  act  the  power  of  annulling  vested 
rights,  or  admitting  it  to  countervail  the  testimony  furnished  by 
the  maiginal  note  opposite  to  the .  title  of  the  law  forbidding 
purchases  from  the  Indians,  in  the  revisals  of  the  Virginia  stat- 
utes, stating  that  law  to  be  repealed,  it  may  safely  be  consider- 
ed as  an  unequivocal  affirmance,  on  the  part  of  Virginia,  of  the 
broad  principle  which  had  always  *been  maintained,  that  the 
exclusive  right  to  purchase  from  the  Indians  resided  in  the  gov- 
ernment. 

In  pursuance  of  the  same  idea,  Virginia  proceeded,  at  the 
same  session,  to  open  her  land  office,  for  the  sale  of  that  coun* 
try  which  now  constitutes  Kentucky,  a  country,  every  acre  of 
which  was  then  claimed  and  possessed  by  Indians,  who  main- 
tained their  title  with  as  much  persevering  courage  as  was  ever 
manifested  by  any  people. 

The  states,  having  within  their  chartered  limits  different  por- 
tions of  territory  covered  by  Indians,  ceded  that  territory,  gen- 
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erally,  to  the  United  States,  on  conditions  expressed  in  their 
deeds  of  cession,  which  demonstrate  the  opinion  that  they 
ceded  the  soil  as  well  as  jurisdiction,  and  that  in  doing  so  they 
granted  a  productive  fund  to  the  government  of  the  union. 
The  lands  in  controversy  lay  within  the  chartered  limits  of  Vir- 
ginia, and  were  ceded  with  the  whole  country  north-west  of 
the  river  Ohio.  This  grant  contained  reservations  and  stipula- 
tions which  could  only  be  made  by  the  owners  of  the  soil ;  and 
concluded  with  a  stipulation  that  "  all  the  lands  in  the  ceded 
territory,  not  reserved,  should  be  considered  as  a  common  fund, 
for  the  use  and  benefit  of  such  of  the  United  States  as  have 
become,  or  shall  become,  members  of  the  confederation  ,''&c., 
^'  according  to  their  usual  respective  proportions  in  the  gcineral 
charge  and  expenditure,  and  shall  be  faithfully  and  bon6  fide 
disposed  of  for  that  purpose,  and  for  no  other  use  or  purpose 
whatsoever." 

The  ceded  territory  was  occupied  by  numerous  and  warlike 
tribes  of  Indians ;  but  the  exclusive  right  of  the  United  l^tates 
to  extinguish  their  title,  and  to  grant  the  soil,  has  neve^,  ^e  be- 
lieve, been  doubted. 

After  these  states  became  independent  a  Controversy  sub- 
sisted between  them  and  Spain  respecting  boundary.  By  the 
treaty  of  1795  this  controversy  was  adjusted,  and  Spain  ceded 
to  the  United  States  the  territory  in  question.  This  territory, 
though  claimed  by  both  nations,  was  chiefly  in  the  actual  occu- 
pation of  Indians. 

The  magnificent  purchase  of  Louisiana  was  the  plttfchase 
irom  France  of  a  country  almost  entirely  occupied  by  ndMerous 
tribes  of  Indians,  Who  are,  in  fact,  independent.  Yet  any  at- 
tempt of  others  to  intrude  into  that  country  Would  be  considered 
as  an  aggression  which  would  justify  war. 

Our  late  acquisitions  from  Spairi  a^  of  the  same  chttractel* ; 
and  the  negotiations  which  preceded  those  acquisitions  re66g- 
nize  and  elucidate  the  principle  which  has  been  received  as  the' 
foundation  of  all  European  title  in  America!. 

The  UnSted  States,  then,  hkve  unequiv6ddly  acceded  to  that 
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great  and  broad  rule  by  which  its  civilized  inhabitants  now  hold 
this  country.  They  hold  and  assert  in  themselves  the  title  by 
which  it  was  acquired.  They  maintain,  as  all  others  have  main- 
tainedy  that  discovery  gave  an  exclusive  right  to  extinguish 
the  Indian  title  of  occupancy,  either  by  purchase  or  by  con- 
quest ;  and  gave  also  a  right  to  such  a  degree  of  sovereignty 
as  the  circumstances  of  the  people  would  allow  them  to  exer- 
cise. 

The  power,  now  possessed  by  the  government  of  the  United 
States,  to  grant  lands,  resided,  while  we  were  colonies,  in  the 
crown,  or  its  grantees.  The  validity  of  the  titles  given  by  either 
has  never  been  questioned  in  our  courts.  It  has  been  exercised 
uniformly  over  territory  in  possession  of  the  Indians.  The  exist- 
ence of  this  power  must  negative  the  existence  of  any  right 
which  may  conflict  witi)  and  control  it.  An  absolute  title  to 
lands  cannot  exist,  at  the  same  time,  in  different  persons,  or  in 
different  governments.  An  absolute  must  be  an  exclusive  tide, 
or  at  least,  a  title  which  excludes  all  others  not  compatible  with 
it.  All  our  institutions  recognize  the  absolute  title  of  the  crown, 
subject  only  to  the  Indian  right  of  occupancy,  and  recognize 
the  absolute  title  of  the  crown  to  extinguish  that  right  This 
is  incompatible  with  an  absolute  and  complete  title  in  the 
Indians. 

We  will  not  enter  into  the  controversy,  whether  agriculturists, 
merchants,  and  manufacturers  have  a  right,  on  abstract  princi- 
ples, to  expel  hunters  from  the  territory  they  possess,  or  to  con- 
tract their  limits.  Conquest  gives  a  title  which  the  courts  of 
the  conqueror  cannot  deny,  whatever  the  private  and  specula- 
tive opinions  of  individuals  may  be  respecting  the  original  jus- 
tice of  the  claim  which  has  been  successfully  asserted.  The 
British  government,  which  was  then  our  government,  and  whose 
rights  have  passed  to  the  United  States,  asserted  a  title  to  all 
the  lands  occupied  by  Indians  within  the  chartered  limits  of  the 
British  colonies.  It  asserted,  also,  a  limited  sovereignty  over 
them,  and  the  exclusive  right  of  extinguishing  the  title  which 
occupancy  gave  to  them.    These  claims  have  been  maintained 
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and  established,  as  far  west  as  the  river  Mississippi,  by  the  sword. 
The  title  to  a  vast  portion  of  the  lands  we  now  hold  originates 
in  them.  It  is  not  for  the  courts  of  this  country  to  question 
the  validity  of  this  title,  or  to  sustain  one  which  is  incompatible 
with  it 

v^  Although  we  do  not  mean  to  engage  in  the  defence  of  those 
principles  which  Europeans  have  applied  to  Indian  title,  they 
may,  we  think,  find  some  excuse,  if  not  justification,  in  the 
character  and  habits  of  the  people  whose  rights  have  been 
wrested  from  them. 

The  title  by  conquest  is  acquired  and  maintained  by  force. 
The  conqueror  prescribes  its  limits.  Humanity,  however,  acting 
on  pubUc  opinion,  has  established,  as  a  general  rule,  that  the 
conquered  shall  not  be  wantonly  oppressed,  and  that  their  con- 
dition shall  remain  as  eligible  as  is  compatible  with  the  objects 
of  the  conquest.  Most  usually  they  are  incorporated  with  the 
victorious  nation,  and  become  subjects  or  citizens  of  the  gov- 
ernment with  which  they  are  connected.  The  new  and  old 
members  of  the  society  mingle  with  each  other,  the  distinction 
between  them  is  graduaUy  lost,  and  they  make  one  people. 
Where  this  incorporation  is  practicable,  humanity  demands,  and 
a  wise  policy  requires,  that  the  rights  of  the  conquered  to  prop- 
erty should  remain  unimpaired ;  that  the  new  subjects  should 
be  governed  as  equitably  as  the  old ;  and  that  confidence  in  their 
security  should  gradually  banish  the  painful  sense  of  being  sep- 
arated from  their  ancient  connexions,  and  united  by  force  to 
strangers. 

When  the  conquest  is  complete,  and  the  conquered  inhabi- 
tants can  be  blended  with  the  conquerors,  or  safely  governed  as 
a  distinct  people,  public  opinion,  which  not  even  the  conqueror 
can  disregard,  imposes  these  restraints  upon  him ;  and  he  can- 
not neglect  them  without  injury  to  his  feme,  and  h^izard  to  his 
power. 

But  the  tribes  of  Indians  inhabiting  this  country  were  fierce 
savages,  whose  occupation  was  war,  and  whose  subsistence  was 
drawn  chiefly  6om  the  forest.    To  leave  them  in  possession  of 
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their  country  was  to  leave  the  country  a  wilderness  ;  to  goTem 
them  as  a  distinct  people  was  impossible,  because  they  were  as 
brave  and  as  high-spirited  as  they  were  fierce,  and  were  ready 
to  repel  by  arms  every  attempt  on  their  independence. 

What  was  the  inevitable  consequence  of  this  state  of  thingis  ? 
The  Europeans  were  under  the  necessity  either  of  abandoning 
the  country,  and  relinquishing  their  pompous  claims  to  it ;  or  of 
enforcing  those  claims  by  the  sword,  and  by  the  adoption  of 
principles  adapted  to  the  condition  of  a  people  with  whom  it 
was  unpossible  to  mix,  and  who  could  not  be  governed  as  a  dis- 
tinct society ;  or  of  remaining  in  their  neighborhood,  and  ex- 
posing themselves  and  their  families  to  the  perpetual  hazard  of 
being  massacred. 

Frequent  and  bloody  wars,  in  which  the  whites  were  not  al- 
ways the  aggressors,  unavoidably  ensued.  European  policy, 
numbers,  and  skill  prevailed.  As  the  white  population  ad- 
vanced, that  of  the  Indians  necessarily  receded.  The  country 
in  the  inunediate  neighborhood  of  agriculturists  became  unfit 
for  them.  The  game  fled  into  thicker  and  more  unbroken  for- 
ests, and  the  Indians  followed.  The  soil,  to  which  the  crown 
originally  claimed  title,  being  no  longer  occupied  by  its  ancient 
inhabitants,  was  parcelled  out  according  to  the  will  of  the  sove- 
reign power,  and  taken  possession  of  by  persons  who  claimed 
immediately  from  the  crown,  or  mediately,  through  its  grantees 
or  deputies. 

That  law,  which  regulates,  and  ought  to  regulate,  in  general, 
the  relations  between  the  conqueror  and  conquered,  was  incapa- 
ble of  application  to  a  people  under  such  circumstances.  The 
resort  to  some  new  and  different  rule,  better  adapted  to  the 
actual  state  of  things,  was  unavoidable.  Every  rule  which  can 
be  suggested  will  be  found  to  be  attended  with  great  difficulty. 

However  extravagant  the  pretension  of  converting  the  dis- 
covery of  an  inhabited  country  into  conquest  may  appear ;  if 
the  principle  has  been  asserted  in  the  first  instance,  and 
afterwards  sustained  ;  if  a  country  has  been  acquired  and  held 
under  it ;  if  the  property  of  the  great  mass  of  the  community 
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originates  in  it ;  it  becomes  the  law  of  the  land,  and  cannot  be 
questioned.  So,  too,  with  respect  to  the  concomitant  principle, 
that  the  Indian  inhabitants  are  to  be  considered  merely  as  occu- 
pants, to  be  protected,  indeed,  while  in  peace,  in  the  possession 
of  their  lands,  but  to  be  deemed  incapable  of  transferring  the 
absolute  title  to  others.  However  this  restriction  may  be  op- 
posed to  natural  right,  and  to  the  usages  of  civilized  nations, 
yet,  if  it  be  indispensable  to  that  system  under  which  the 
country  has  been  settled,  and  be  adapted  to  the  actual  condition 
of  the  two  people,  it  may,  perhaps,  be  supported  by  reason,  and 
certainly  cannot  be  rejected  by  courts  of  justice.  J 

This  question  is  not  entirely  new  in  this  court  The  case  of 
Fletcher  v.  Peck  grew  out  of  a  sale  made  by  the  state  of 
Georgia  of  a  huge  tract  of  country  within  the  limits  of  that 
state,  the  grant  of  which  was  afterwards  resumed.  The  action 
was  brought  by  a  sub-purchaser,  on  the  contract  of  sale,  and 
one  of  the  covenants  in  the  deed  was  that  the  state  of  Georgia 
was,  at  the  time  of  sale,  seized  in  fee  of  the  premises.  The 
real  question  presented  by  the  issue  was,  whether  the  seizin  in 
fee  was  in  the  state  of  Georgia  or  in  the  United  States.  After 
stating  that  this  controversy  between  the  several  states  and  the 
United  States  had  been  compromised,  the  court  thought  it 
necessary  to  notice  the  Indian  title,  which,  although  entitled  to 
the  respect  of  all  courts,  until  it  should  be  legitimately  extin- 
guished, was  declared  not  to  be  such  as  to  be  absolutely  repug- 
nant to  a  seizin  in  fee  on  the  part  of  the  state. 

This  opinion  conforms  precisely  to  the  principle  which  has 
been  supposed  to  be  recognized  by  all  European  governments 
from  the  first  settlement  of  America.  The  absolute,  ultimate 
title  has  been  considered  as  acquired  by  discovery,  subject 
only  to  the  Indian  title  of  occupancy,  which  title  the  discover- 
ers possessed  the  exclusive  right  of  acquiring.  Such  a  right 
is  no  more  incompatible  with  a  seizin  in  fee  than  a  lease  for 
years,  and  might  as  effectually  bar  an  ejectment. 

Another  view  has  been  taken  of  this  question,  which  deserves 
to  be  considered.    The  title  of  the  crown,  whatever  it  might  be, 
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aboKn  that  ibi$  principle  was  as  (tally  recognized  in  America 
as  in  the  island  of  Great  Britain.  AU  the  lands  we  hold  were 
originally  granted  by  the  crown ;  and  the  establishment  of  a 
regal  gpvenpuoient  has  never  been  considered  as  impairing  its 
right  to  grant  lands  within  the  chartered  limits  of  such  colony. 
In  addition  to  the  proof  of  this  principle,  furnished  by  the  im- 
mense grw^tBj  already  mentioned,  of  lands  lying  within  the 
chartered  limits  of  Viiginia,  the  continuing  right  of  the  crown 
to  grant  lands  lying  within  that  colony  was  always  admitted. 
A  title  might  be  obtained,  either  by  making  an  entry  with  the 
surveyoir  of  a  county,  in  pursuance  of  law,  or  by  an  order  of 
the  governor  in  council,  who  was  the  deputy  of  the  king,  or  by 
an  immediate  grant  from  the  crown.  In  Virginia,  therefore,  as 
well  as  elsewhere  in  the  British  dominions,  the  complete  title  of 
the  crown  to  vacant  lands  was  acknowledged. 

So  fiu*  fU9  respected  the  authority  of  the  crown,  no  disti|iction 
was  ta](en  between  vacant  lands  and  lands  occupied  by  the 
Indies.  The  title,  subject  only  to  the  right  of  occupancy  by 
the  Indians,  was  admitted  to  be  in  the  king,  as  was  his  right 
to  grapt  that  title.  The  lands,  then,  to  which  this  proclamation 
refer];ed,  wer^  lands  which  the  king  h^  i^  right  to  grant,  or  to 
reserve  for  the  Indians. 

According  to  the  theory  of  the  British  constitution,  the  royal 
prerogative  is  very  extensive,  so  far  as  respects  the  political  re- 
lation between  Great  Britain  and  foreign  nations.  The  peculiar 
situation  of  the  Indians,  necessarily  considered,  in  some  re- 
spects, as  a  dependent,  and,  in  some  respects,  as  a  distinct  peo- 
ple, occupying  a  country  claimed  by  Great  Britain,  and  yet  too 
powerful  and  brave  not  to  be  dreaded  as  formidable  enemies, 
required  that  ipeans  should  be  adopted  for  the  preservation  of 
peace,  and  that  their  friendship  should  be  secured  by  quieting 
their  alarms  for  their  property.  This  was  to  be  effected  by 
rfi9t|rp4ning  the  encroachments  of  the  whites ;  and  the  power  to 
do  this  was  never,  we  believe,  denied  by  the  colonies  to  the 
crown. 

In  the  case  of  Campbell  v.  HaU,  that  part  of  the  procla- 
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mation  was  detexmiDed  to  be  illegal  which  imposed  a  tax  on 
a  conquered  province  .after  a  government  had  been  bestowed 
upon  it  The  correctness  of  this  decision  cannot  be  questioned, 
but  its  application  to  the  case  at  bar  cannot  be  admitted.  Since 
the  expulsion  of  the  Stuart  family  the  power  of  imposing  taxes 
by  proclamation  has  never  been  claimed  as  a  branch  of  regal 
prerogative ;  but  the  powers  of  granting,  or  refusing  to  grant, 
vacant  lands,  and  of  restraining  encroachments  on  the  Indians, 
have  always  been  asserted  and  admitted.  ' 

The  authority  of  this  proclamation,  so  far  as  it  respected  this 
continent,  has  never  been  denied'  and  the  titles  it  gave  to  lands 
have  always  been  sustained  in  our  courts. 

In  tiie  argument  of  this  cause  the  counsel  for  the  plaintiffs 
have  relied  very  much  on  the  opinions  expressed  by  men  hold- 
ing offices  of  trust,  and  on  various  proceedings  in  America  to 
sustain  titles  to  land  derived  from  the  Indians. 

The  collection  of  claims  to  lands  lying  in  the  western  coun- 
try, made  in  the  first  volume  of  the  laws  of  the  United  States, 
has  been  referred  to ;  but  we  find  nothing  in  that  collection  to 
support  the  argument.  Most  of  the  titles  were  derived  from 
persons  professing  to  act  under  the  authority  of  the  government 
existing  at  the  time  ;  and  the  two  grants  under  which  the  plain- 
tifis  claim  are  supposed,  by  the  person  under  whose  inspection 
the  collection  was  made,  to  be  void,  because  forbidden  by  the 
royal  proclamation  of  1763.  It  is  not  unworthy  of  remark 
that  the  usual  mode  adopted  by  the  Indians  for  granting  lands 
to  individuals  has  been  to  reserve  them  in  a  treaty,  or  to  grant 
them  under  the  sanction  of  the  commissioners  with  whom  the 
treaty  was  negotiated.  The  practice,  in  such  case,  to  grant  to 
the  crown,  for  the  use  of  the  individual,  is  some  evidence  of  a 
general  understanding  that  the  validity  even  of  such  a  grant 
depended  on  its  receiving  the  royal  sanction. 

The  controversy  between  the  colony  of  Connecticut  and  the 
Mohegan  Indians  depended  on  the  nature  and  extent  of  a 
grant  made  by  those  Indians  to  the  colony  ;  on  the  nature  and 
ext^Lit  of  the  reservations  made  by  the  Indians,  in  their  several 
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deeds  and  treaties,  which  were  alleged  to  be  recognized  by  the 
legitimate  authority ;  and  on  the  violation,  by  the  colony  of  rights 
thus  resenred  and  secured.  We  do  not  perceive  in  that  case 
any  asBerti<Mi  pf  the  prindple  that  individuals  might  obtun  a 
complete  and  valid  tide  from  the  Indians. 

It  has  been  stated,  that,  in  the  memorial  transmitted  from  the 
cabinet  of  London  to  that  of  Versailles,  during  the  controversy 
between  the  two  nations,  respecting  boundary,  which  took  phoe 
in  1755,  the  Indian  right  to  the  soil  is  recognized.  But  this 
recognition  was  made  with  reference  to  their  character  as 
Indians,  and  for  the  purpose  of  showing  that  they  were  fixed  to 
a  particular  territory.  It  was  made  for  the  purpose  of  sustain- 
ing the  claim  of  his  Britannic  majesty  to  dominion  over  them. 

The  opinion  of  the  attorney  and  solicitor  general,  Pratt  and 
Yorke,  have  been  adduced  to  prove,  that,  in  the  opinion  of 
those  great  law  ofiicers,  the  Indian  grant  could  convey  a  title 
to  the  soil  without  a  patent  emanating  from  the  crown.  The 
opinion  of  those  persons  would  certainly  be  of  great  authority 
on  such  a  question,  and  we  were  not  a  little  surprised,  when  it 
was  read,  at  the  'doctrine  it  seemed  to  advance.  An  opinion  so 
contrary  to  the  whole  practice  of  the  crown,  and  to  the  unifonn 
opinions  given  on  all  other  occasions  by  its  great  law  cheers, 
ought  to  be  very  explicit,  and  accompanied  by  the  circumstan- 
ces under  which  it  was  given  and  to  which  it  was  applied, 
before  we  can  be  assured  that  it  is  properly  understood.  In  a 
pamphlet,  written  for  the  purpose  of  asserting  the  Indian  title, 
styled  ^'  Plain  Facts,"  the  same  opinion  is  quoted,  and  is  said  to 
relate  to  purchases  made  in  the  East  Indies.  It  is,  of  course, 
entirely  inapplicable  to  purchases  made  in  America.  Chalmers, 
in  whose  collection  this  opinion  is  found,  does  not  say  to  whom 
it  applies ;  but  there  is  reason  to  believe  that  the  author  of 
"  Plain  Facts "  is  in  this  respect  correct.  The  opinion  com- 
mences thus :  "  In  respect  to  such  places  as  have  been  or  shall 
be  acquired,  by  treaty  or  grant,  from  any  of  the  Indian  princes 
or  governments,  your  majesty^s  letters  patent  are  not  necessary." 
The  words  "  princes  or  governments "  are  usually  applied  to 
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the  East  Indians,  but  not  to  those  of  North  America.  We 
speak  of  their  sachems,  their  warriors,  their  chief  men,  their 
nations  or  tribes,  not  of  their  "  princes  or  governments."  The 
question,  on  which  the  opinion  was  given,  too,  and  to  which  it 
relates,  was,  whether  the  king's  subjects  carry  with  them  the 
common  law  wherever  they  may  form  settlements.  The  opin- 
ion is  given  with  a  view  to  this  point,  and  its  object  must  be 
kept  in  mind  while  construing  its  expressions. 

Much  reliance  is  also  placed  on  the  fact  that  many  tracts  are 
now  held  in  the  United  States  under  the  Indian  title,  the  valid- 
ity of  which  is  not  questioned. 

Before  the  importance  attached  to  this  fact  is  conceded,  the 
circumstances,  under  which  such  grants  were  obtained,  and 
such  titles  are  supported,  ought  to  be  considered.  These  lands 
lie  chiefly  in  the  eastern  states.  It  is  known  that  the  Plymouth 
Company  made  many  extensive  grants,  which,  from  their  igno- 
rance of  the  country,  interfered  with  each  other.  It  is  also 
known  that  Mason,  to  whom  New  Hampshire,  and  Gorges,  to 
whom  Maine,  was  granted,  found  great  difficulty  in  managing 
Buch  unwieldy  property.  The  country  was  settled  by  emi- 
grants, some  from  Europe,  but  chiefly  from  Massachusetts,  who 
took  possession  of  lands  they  found  unoccupied,  and  secured 
themselves  in  that  possession  by  the  best  means  in  their  power. 
The  disturbances  in  England,  and  the  civil  war  and  revolution 
which  followed  those  disturbances,  prevented  any  interference 
on  the  part  of  the  mother  country,  and  the  proprietors  were 
unable  to  maintain  their  tide.  In  the  mean  time  Massachusetts 
daimed  the  country  and  governed  it.  As  her  claim  was  adver- 
sary to  that  of  the  proprietors,  she  encouraged  the  settlement  of 
persons  made  under  her  authority,  and  encouraged,  likewise, 
their  securing  themselves  in  possession,  by  purchasing  the  acqui- 
escence and  fcH'bearance  of  the  Indians. 

After  the  restoration  of  Charles  II.,  Gorges  and  Mason,  when 
they  attempted  to  establish  their  title,  found  themselves  opposed 
by  men  who  held  under  Massachusetts,  and  under  the  Indians. 
The  title  of  the  proprietors  was  resisted ;  and  though,  in  some 
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cases,  compromises  were  made,  and  in  some  the  opinion  of  a 
court  was  given  ultimately  in  their  favor,  the  juries  found  uni- 
formly against  them.  They  became  wearied  with  the  struggle, 
and  sold  their  property.  The  titles  held  under  the  Indians 
were  sanctioned  by  length  of  posse^aion  ;  but  there  is  no  case, 
so  far  as  we  are  informed,  of  a  judicial  decision  in  their  favor. 

Much  reliance  has  also  been  placed  on  a  recital  contained  in 
the  charter  of  Rhode  Island,  and  on  a  letter  addressed  to  the 
governors  of  the  neighboring  colonies,  by  the  king's  command, 
in  which  some  expressions  are  inserted  indicating  the  royal 
approbation  of  titles  acquired  from  the  Indians. 

The  charter  to  Rhode  Island  recites  ^'that  the  said  John 
Clark,  and  others,  had  transplanted  themselves  into  the  midst 
of  the  Indian  nations,  and  were  seized  and  possessed,  by  pur- 
chase and  consent  of  the  said  natives,  to  their  full  content,  of 
such  lands,'*  &c.  And  the  letter  recites  that  "  Thomas  Chif- 
flinch,  and  others,  having,  in  the  right  of  Major  Asperton,  a 
just  propriety  in  the  Narraghanset  country,  in  New  England, 
by  grants  from  the  native  princes  of  that  country,  and  being 
desirous  to  improve  it  into  an  English  colony,"  &c.,  "  are  yet 
daily  disturbed." 

The  impression  this  language  might  make,  if  viewed  apart 
from  the  circumstances  under  which  it  was  employed,  will  be 
effiiced  when  considered^  in  connexion  with  those  circum- 
stances. 

In  the  year  1635  the  Plymouth  Company  surrendered  their 
charter  to  the  crown. '  About  the  same  time  the  religious  dis^ 
sensions  of  Massachusetts  expelled  from  that  colony  several 
societies  of  individuals,  one  of  which  settled  in  Rhode  Island 
on  lands  purchased  from  the  Indians.  They  were  not  within 
the  chartered  limits  of  Massachusetts,  and  the  English  govern- 
ment was  too  much  occupied  at  home  to  bestow  its  attention 
on  this  subject.  There  existed  no  authority  to  arrest  their  set- 
tlement of  the  country.  If  they  obtained  the  Indian  title,  there 
were  none  to  assert  the  title  of  the  crown.  Under  these  cir- 
cumstances the  settlement  became   considerable.     Individuals 
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acquired  separate  property  in  lands  which  they  cultivaied  atid 
improved ;  a  government  was  estabUshed  among  themselves ; 
and  no  power  existed  in  Aitierica  which  could  rightfully  interibre 
with  it« 

On  the  restoration  of  Charles  II.,  this  small  society  hastened 
to  acknowledge  his  authority,  and  to  solicit  his  confirmation  of 
their  title  to  the  soil,  and  to  jurisdiction  over  the  country.  Their 
solicitations  were  successful,  and  a  charter  was  granted  to  them 
containing  the  recital  which  has  been  mentioned. 

It  is  obvious  that  this  transaction  can  amount  to  no  acknow- 
ledgment that  the  Indian  grant  could  convey  a  title  paramount 
to  that  of  the  crown,  or  could,  in  itself,  constitute  a  complete 
title.  On  the  contrary,  the  charter  of  the  crown  was  considered 
as  indispensable  to  its  completion. 

It  has  never  been  contended  that  the  Indian  title  amounted 
to  nothing.  Their  right  of  possession  has  never  been  ques- 
tioned. The  claim  of  government  extends  to  the  complete  ulti- 
mate title,  chained  with  this  right  of  possession,  and  to  the  ex- 
clusive power  of  acquiring  that  right.  The  object  of  the  crown 
was  to  settle  the  sea-coast  of  America ;  and  when  a  portion  of  it 
was  settled,  without  violating  the  rights  of  others,  by  persons  pro- 
fessing their  loyalty,  and  soliciting  the  royal  sanction  of  an  act 
the  consequences  of  which  were  ascertained  to  be  beneficial,  it 
would  have  been  as  unwise  as  ungracious  to  expel  them  fro^ 
their  habitations  because  they  had  obtained  the  Indian  title 
otherwise  than  through  the  agency  of  government.  The  very 
grant  of  a  charter  is  an  assertion  of  the  title  of  the  crown,  and 
its  words  convey  the  same  idea.  The  country  granted  is  said 
to  be  ^^  our  island,  called  Rhode  Island ;  "  and  the  charter  con- 
tains an  actual  grant  of  the  soil,  as  well  as  of  the  powers  of 
government. 

The  letter  was  written  a  few  months  before  the  charter  was 
issued,  apparently  at  the  request  of  the  agents  of  the  intended 
colony,  for  the  sole  purpose  of  preventing  the  trespasses  of 
neighbors  who  were  disposed  to  claim  some  authority  over 
them.      The  king,  being  willing  himself  to  ratify  and  confirm 
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their  tide,  was,  of  course,  inclined  to  quiet  them  in  their  pos- 
session. 

This  charter  and  this  letter  certainly  sanction  a  previous 
unauthorized  purchase  from  Indians,  under  the  circumstances 
attending  that  particular  purchase,  but  are  far  from  supporting 
the  general  proposition  that  a  title  acquired  from  the  Indians 
would  be  valid  against  a  title  acquired  from  the  crown,  or  with- 
out the  confirmation  of  the  crown. 

The  acts  of  the  several  colonial  assemblies  prohibiting  pur- 
chases from  the  Indians  have  also  been  relied  on,  as  proving, 
that,  independent  of  such  prohibitions,  Indian  deeds  would  be 
valid.  But  we  think  this  fact,  at  most,  equivocal.  While  the 
existence  of  such  purchases  would  justify  their  prohibition,  even 
by  colonies  which  considered  Indian  deeds  as  previously  inval- 
id, the  fact  that  such  acts  have  been  generally  passed  is  strong 
evidence  of  the  general  opinion  that  such  purchases  are  op- 
posed by  the  soundest  principles  of  wisdom  and  national  policy. 

After  bestowing  on  this  subject  a  degree  of  attention  which 
was  more  required  by  the  magnitude  of  the  interest  in  litigation, 
and  the  able  and  elaborate  arguments  of  the  bar,  than  by 
its  intrinsic  difficulty,  the  court  is  decidedly  of  opinion  that 
the  plaintiffs  do  not  exhibit  a  title  which  can  be  sustained  in  the 
courts  of  the  United  States ;  and  that  there  is  no  error  in  the 
judgment  which  was  rendered  against  them  in  the  district  court 
of  Illinois. 

Judgment  afiirmed,  with  costs. 
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GIBBONS  V.  OGDEN. 
February  Term,  1824. 

pWheaton'a  Reports,  1-240.] 

The  state  of  New  York  granted,  for  a  term  of  years,  an  ex- 
clusive right  to  Robert  R.  Livingston  and  Robert  Fulton  to 
navigate  the  waters  of  that  state  with  boats  moved  by  steam ; 
and  from  them  Ogden  derived  a  right  to  use  such  boats  in 
the  waters  between  Elizabethtown,  New  Jersey,  and  the  city 
of  New  York.  Gibbons  having  established  two  steamboats 
on  these  waters,  Ogden  obtained  an  injunction  *  against  him ; 
and  upon  the  hearing  of  the  case  in  the  court  of  chancery  in 
New  York,  the  defence  of  Gibbons,  which  was  that  his  boats 
were  regularly  licensed  as  coasters  under  the  laws  of  congress, 
was  overruled,  and  the  injunction  made  perpetual.  Gibbons 
took  it  to  the  court  of  errors,  which  affirmed  the  decree  in  chan- 
cery ;  and  as  that  was  the  highest  state  tribunal,  he  now  brought 
it,  on  writ  of  error,  to  the  supreme  court,  —  the  opinion  of 
which  was  given  by  Chief  Justice  Marshall,  as  foUows :  — 

The  appellant  contends  that  this  decree  is  erroneous,  because 
the  laws,  which  purport  to  give  the  exclusive  privilege  it  sus- 
tains, aie  repugnant  to  the  constitution  and  laws  of  the  United 
States. 

They  are  said  to  be  repugnant  — 

Ist  To  that  clause  in  the  constitution  which  authorizes  con- 
gress to  regulate  commerce. 

2d.  To  that  which  authorizes  congress  to  promote  the  pro- 
gress of  science  and  useful  arts. 

*  This  m  a  writ  which  issues  from  a  court  of  chanceiy,  and  forbids  the 
doing  of  some  act;  as,  in  this  case,  the  use  of  the  steamboats  by  Gibbons. 
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The  state  of  New  York  maintains  the  constitutionality  of 
these  laws ;  and  their  legislature,  their  council  of  revision,  and 
their  judges,  have  repeatedly  concurred  in  this  opinion.  It  is 
supported  by  great  names  —  by  names  which  have  all  the  tides 
to  consideration  that  virtue,  intelligence,  and  office  can  bestow. 
No  tribunal  can  approach  the  decision  of  this  question  without 
feeling  a  just  and  real  respect  for  that  opinion  which  is  sus- 
tained by  such  authority ;  but  it  is  the  province  of  this  court, 
while  it  respects,  not  to  bow  to  it  implicitly ;  and  the  judges 
must  exercise,  in  the  examination  of  the  subject,  that  under- 
standing which  Providence  has  bestowed  upon  them,ywith  that 
independence  which  the  people  of  the  United  States  expect 
from  this  department  of  the  govemments\ 

As  preliminary  to  the  very  able  discussions  of  the  constitii- 
tion  which  we  have  heard  from  the  bar,  and  as  having  some 
influence  on  its  construction,  reference  has  been  made  to  the 
political  situation  of  these  states  anterior  to  its  formation.  It 
has  been  said,  that  they  were  sovereign,  were  completely  inde- 
pendent, and  were  conhected  with  each  other  only  by  a  league. 
This  is  true.  But  when  these  allied  sovereigns  converted  their 
league  into  a  government,  when  they  converted  their  congress 
of  ambassadors,  deputed  to  deliberate  on  their  common  con- 
cerns, and  to  recommend  measures  of  general  utility,  into  a 
legislature,  empowered  to  enact  laws  on  the  most  interesting 
subjects,  the  whole  character  in  which  the  states  appear  under- 
went a  change,  the  extent  of  which  must  be  determined  by  a 
fidr  consideration  of  the  instrument  by  which  that  change  was 
effected. 

This  instrument  contains  an  enumeration  of  nowers  expressly 
granted  by  the  people  to  their  government,  (it  has  been  said 
that  these  powers  ought  to  be  construed  stnctly.  But  why 
ought  they  to  be  so  construed  ?  Is  there  one  sentence  in  the 
constitution  which  gives  countenance  to  this  ruleT)  In  the  last 
of  the  enumerated  powers,  that  which  grants  expressly  the 
means  for  carrying  all  others  into  execution,  congress  is  author- 
ized ^^  to  make  all  laws  which  shall  be  necessary  and  proper '' 
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for  the  prarpose.  Bat  this  limitation  on  the  means  which  may 
be  used  is  not  extended  to  the  powers  which  are  conferred ; 
nor  is  there  one  sentence  in  the  constitution,  which  has  been 
pointed  out  hj  the  gentlemen  of  the  bar,  or  which  we  have 
been  able  to  discern,  that  prescribes  this  rule.  We  do  not, 
therefore,  think  ourselves  justified  in  adopting  it.  What_  do 
fiientiemen  mean_by  a  strict  constructicm  ?  If  they  contend 
only  against  th&t  enlarged  construction  which  would  extend 
w<»rd8  beyond  their  natural  and  obvious  import,  we  might  ques- 
tion the  apolication  of  the  term,  but  should  not  controvert  the 
pnndple.  [if  they  contend  for  that  narrow  construction  which, 
in  support  ot  wxne  theory  not  to  be  found  in  the  constitution, 
would  deny  to  the  government  those  powers  which  the  words 
of  the  grant,  as  usually  understood,  import,  and  which  are  con- 
Btstient  with  the  general  views  and  objects  of  the  instrument ; 
for  that  narrow  construction  which  would  cripple  the  govern- 
ment, and  render  it  unequal  to  the  objects  for  which  it  is  de- 
cbred  to  be  instituted,  and  to  which  the  powers  given,  as  fiurly 
understood,  render  it  competent ;  then  we  cannot  perceive  the 
propriety  of  this  strict  construction,  nor  adopt  it  as  the  rule  by 
which  the  constituticHi  is  to  be  expounded?)  As  men,  whose 
intentions  require  no  concealment,  generally  emprfoy  the  words 
which  most  <firectly  and  aptly  express  the  ideas  they  intend  to 
convey,  the  en%htened  patriots  who  framed  our  constitution, 
and  the  people  who  adopted  it,  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to  have  intended 
what  they  have  said.  If,  from  the  imperfection  of  human  lan- 
guage, there  should  be  serious  doubts  respecting  the  extent  of 
any  given  power,  it  is  a  well  settled  rule  that  the  objects  for 
which  it  was  given,  especially  when  those  objects  are  expressed 
in  the  instrument  itself,  should  have  great  influence  in  the  con- 
struction. We  know  of  no  reason  for  excluding  this  rule  from 
the  present  case.  The  grant  does  not  convey  power  which 
mi^it  be  beneficial  to  the  grantor,  if  retsuned  by  himself,  or 
which  can  inure  sdely  to  the  benefit  of  the  grantee ;  but  is 
an  iBvestment  of  power  for  tiie  general  advantage,  in  the  hands 
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of  agents  selected  for  that  purpose  ;  whick  power  can  never  be 
exercised  by  the  people  themselves,  but  must  be  placed  in  the 
hands  of  agents^  or  lie  dormant.  We  know  of  no  rule  for  con- 
struing the  extent  of  such  powers,  other  than  is  given  by  the 
language  of  the  instrument  which  confers  them,  taken  in  con- 
nexion with  the  purposes  for  which  they  were  conferred. 

The  words  are,  "  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes." 

The  subject  to  be  regulated  is  commerce ;  and  our  constitu- 
tion being,  as  was  aptly  said  at  the  bar,  one  of  enumemtioD, 
and  not  of  definition,  to  ascertain  the  extent  of  the  power 
it  becomes  necessary  to  setde  the  meaning  of  the  word.  CThe 
cotinsel  for  the  appellee  would  limit  it  to  traffic,  to  buying  and 
selling,  or  the  interchange  of  commodities,  and  do  not  admit 
that  it  comprehends  navigation.  This  would  restrict  a  general 
term,  applicable  to  many  objects,  to  one  of  its  significationis. 
Commerce,  undoubtedly,  is  traffic,  but  it  is  something  more ; 
it  is  intercourseT^  It  describes  the  commercial  intercourse  be- 
tween nations,  and  parts  of  nations,  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying  on  that  intercourse. 
The  mind  can  scarcely  conceive  a  system  for  regulating  com- 
merce between  nations,  which  shall  exclude  all  laws  concerning 
navigation,  which  shall  be  silent  on  the  admission  of  the  vessels 
of  the  one  nation  into  the  ports  of  the  other,  and  be  confined 
to  prescribing  rules  for  the  conduct  of  individuals  in  the  actual 
employment  of  buying  and  selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the  govemment'of 
the  union  has  no  direct  power  over  that  subject,  and  can  make 
no  law  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen. 
Yet  this  power  has  been  exercised  from  the  commencement  of 
the  government,  has  been  exercised  with  the  consent  of  all, 
and  has  been  understood  by  all  to  be  a  commercial  regulation. 
All  America  understands,  and  has  uniformly  understood,  the 
word  '^  commerce  "  to  comprehend  navigation.    It  was  so  un- 
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derstood,  and  must  hare  been  so  understood,  when  the  con8ti«« 
tation  was  framed.  The  power  over  commerce,  including  nav- 
igation, was  one  of  the  primary  objects  for  which  the  people  <rf 
America  adopted  their  government,  and  must  have*  been  con- 
templated in  forming  it.  The  convention  must  have  used  the 
word  in  that  sense,  because  all  have  understood  it  in  that  sense ; 
and  the  attempt  to  restrict  it  comes  too  late. 

If  the  opinion,  that  '^  G<»nmerce,*'  as  the  word  is  used  in  the 
constitution,  comprehends  navigation  also,  requires  any  addi- 
tional confirmation,  that  additional  confirmation  is,  we  think, 
furnished  by  the  words  of  the  instrument  itself. 

It  is  a  rule  of  construction,  acknowledged  by  all,  that  the 
exceptions  from  a  power  mark  its  extent ;  for  it  would  be 
absurd,  as  well  as  useless,  to  except  from  a  granted  power  that 
which  was  not  granted, — that  which  the  words  of  the  grant 
could  not  comprehend.  If,  then,  there  are  in  the  constitution 
plain  exceptions  from  the  power  over  navigation,  plain  inhibi- 
tions to  the  exercise  of  that  power  in  a  particular  way,  it  is  a 
proof  that  those  who  made  these  exceptions,  and  prescribed 
these  inhibitions,  understood  the  power  to  which  they  applied 
as  being  granted. 

The  ninth  section  of  the  first  article  declares  that  «  no  pref- 
erence shall  be  given,  by  any  regulation  of  commerce  or  reve- 
nue, to  the  ports  of  one  state  over  those  of  another."  This «/ 
clause  cannot  be  understood  as  applicable  to  those  laws  only 
which  are  passed  for  the  purposes  of  revenue,  because  it  is 
expressly  applied  to  commercial  regulations ;  and  the  most 
obvious  preference  which  can  be  given  to  one  port  over  another, 
in  regulating  commerce,  relates  to  navigation.  But  the  subse- 
quent part  of  the  sentence  is  still  more  explicit.  It  is,  "  nor 
shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  6r  yy  duties  in  another."  These  words  have  a  direct 
reference  to  navigation. 

The  universally  acknowledged  power  of  the  government  to 
impose  embargoes  must  also  be  considered  as  showing  that  all 
America  is  united  in  that  construction  which  oomprehends  oav- 
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igation  in  the  word  '^  commerce."  Gentlemen  have. said,  in  argu- 
ment, that  this  is  a  branch  of  the  war-making  power,  .and  ^hat 
an  embargo  is  an  instrument  of  -war,  not  a  regulation  of  trade. 
That  it  may  be,  and  often  is,  used  as  an  instruHient  of  war 
cannot  be  denied.  An  embargo  -may  be  imposed  for  the  pur- 
pose of  facilitating  the  equipment  or  manning  of  a  fleet,  or  for 
the  purpose  of  concealing  the  progress  of  an  expedition  pre- 
paring to  sail  from  a  particular  port.  In  these,  and  in  similar 
cases,  it  is  a  military  instrument,  and  partakes  <rf  the  native  of 
war.  But  all  embargoes  are  not  of  this  description.  They  are 
sometimes  resorted  to  without  a  view  to  war,  and  with  a  siiigle 
view  to  commerce.  In  such  case  an  embargo  is  no  more  a  war 
measure  than  a  merchantman  is  a  ship  of  war  because  both 
are  vessels  which  navigate  the  ocean  with  «ails  and  -seamen. 

"yWhen  congress  imposed  that  embargo  which,  ior  a  time,  en- 
gaged the  attention  of  every  man  in  the  United  States,  the 
showed  object  of  the /law  was  the  protection  of  commerce,  ^nd 
the  avoiding  of  war.  By  its  friends  and  its  enemies  it  was 
treated  as  a  commercial,  not  as  a  war  measure.  The  perseveiiog 
earnestness  and  :£eal  with  which  it  was  opposed,  in  a  part  of 
our  country  which  supposed  its  interests  to  be  vitally  affected 
by  the  act,  cannot  be  foiigotten^  A  want  of  acuteness  in  dis- 
covering objections  to  a  measure  to  which  they  felt  the  most 
deep-rooted  hostility  will  not  be  imputed  to  those  who  were 
arrayed  in  opposttion  to  this.  Yet  they  never  suspected  that 
navigation  was  no  branch  of  trade,  and  was,  therefore,  not 
comprehended  in  the  power  to  regulate  commerce.  They  did, 
indeed,  contest  the  constitutionality  of  the  act,  but  on  a  prin- 
ciple which  admits  the  construction  for  which  the  appeUant 
contends.  They  denied  that  the  particular  law  in  question  was 
made  in  pursuance  of  the  constitution,  not  because  the  -power 
could  not  act  directly  on  vessels,  but  because  a  perpetual  em- 
bargo was  the  annihilation,  and  not  the  regulation,  of  cx>m- 
merce.  In  terms,  they  admitted  the  applicability  of  the  words 
used  in  the  constitution  to  vessels  ;  and  that,  in  a  case  which 
|>roduced  a  degree  and  extent  of  excitement  icalcttlaled  to  dran¥ 
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foflh  eiPMy  princi^eoB  wUdi  legitimate^  retutence  could  be  i 
tained.  No  example  could  more  strongly  iUostiate  the  unitenali 
uaderstanding  of  the  American  people  on  thk  subject 

The  word  used  in  tiie  constitution,  then^  comprehends,  and 
has:  been  alrays  undevstood  to  compreh^Ml,  navigation^  wtthioi 
its  meajiiiig;  and  a  power  to  ?^tilate  navigation  is  as  ez-> 
psesBljir  graated  aa  if  that  tena  had  been  added  to  the  word 


To  what  commerce  does  this  power  extend?  The  constitu- 
tioQ  informs  as,  to  commence  '^  with  foreign  nations,  and  among 
the  sevenl  states,  aad  with  die  Indian  tribesi'^ 

ft  has,  we  believe,  been  universally  admitted  that  diese 
W9fldi»  compfdieod  evevy  species  of  commercial  intercoune 
between  the  United  States  and  foreign  nations.  No  sort  o£ 
trade,  caa  be  carried  on  between  this  country  and:  any  other,  to 
wiUefa  this  power  does  not  extend.  It  has  been  truly  said  thati 
nnaiawrre,,  as  the  word  is  used  in  the  constitution,  is  a  unit, 
every  part  of  which  is  indicated  by  the  term. 

If  this  be  the  admitted  meaning  of  the  word,  in  its  applica- 
tioD  la  foieiga  nations^  it  must  cany  the  same  meaning  through- 
out the!  sentence,  and  remain  a  unit,  unless,  there  be  some  pkioy 
intelUgiUe  cause  which  alters  it. 

The  sabject  to  which  the  power  k  next  applied  is  to:  com* 
meioe  ^^  among  the  several  states."  The  wcHsd  <^  among 'V 
means  intoimingled  with.  A  thing  which  is  am<mg  others  is 
iBteiBiing^  with  them.  O^onmierce  among  the  statoa  cannot 
stop  at  the  external  boundary  line  of  each  state,  but  may  be 
introduced  iato  the  interkMrf) 

It  is  not  intended  to  say  that  these  words  comprehend  that 
eommerce  which  is  emnpletoly  internal,  which  is  cajrried  on  be-^ 
tween  man  and  man  in  a  steto,  oe  between  different  parts  of 
the  same  stato^  and  which  does  not  extend  to  or  affect  other 
states.  Sick  a  power  weuU  be  inconvenient,  and  is  oestainlji 
anneoessary. 

Comprehensive  as  the  word  ^^  among  "  is,  it  may  very  propr 
eiljr  be  restricted  to  that  eommerce  which  concerns  more  staAea 
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than  oiie«  The  phrase  is  not  one  which  would  probably  have 
been  selected  to  indicate  the  completely  interior  traffic  of  a  state, 
because  it  is  not  an  apt  phrase  for  that  purpose ;  and  the  enu- 
meration of  the  particular  classes  of  commerce  to  which  the 
power  was  to  be  extended  would  not  have  been  made,  had  the 
intention  been  to  extend  the  power  to  every  description.  The 
enumeration  presupposes  something  not  enumerated ;  and  that 
something,  if  we  regard  the  language  or  the  subject  of  the  sen- 
tence, must  be  the  exclusively  internal  commerce  of  a  state. 
The  genius  and  character  of  the  whole  government  seem  to  be, 
that  its  action  is  to  be  applied  to  all  the  external  concerns  of 
the  nation,  and  to  those  internal  concerns  which  affect  the 
states  generally ;  but  not  to  those  which  are  completely  within 
a  particular  state,  which  do  not  affect  other  states,  and  with 
which  it  is  not  necessary  to  interfere  for  the  purpose  of  execut- 
ing Bome  of  the  general  powers  of  the  government  The  cchu- 
pletely  internal  cdmmerce  of  a  state,  then,  may  be  considered 
as  reserved  for  the  state  itselfl 

But  in  regulating  commerce  with  foreign  nations,  the  power 
of  congress  does  not  stop  at  the  jurisdictional  lines  of  the 
several  states.  It  would  be  a  very  useless  power,  if  it  could 
not  pass  those  lines.  The  commerce  of  the  United  States 
with  foreign  nations  is  that  of  the  whole  United  States.  Ev- 
ery district  has  a  right  to  participate  in  it.  The  deep  streams 
which  penetrate  our  country  in  every  direction  pass  through 
the  interior  of  almost  every  state  in  the  union,  and  furnish  the 
means  of  exercising  this  right.  If  congress  has  the  power  to 
regulate  it,  that  power  must  be  exercised  wherever  the  subject 
exists.  If  it  exists  within  the  states,  if  a  foreign  voyage  may 
commence  or  terminate  at  a, port  within  a  state,  then  .the  power 
of  congress  may  be  exercised  within  a  state. 

This  princii^e  is,  if  possible,  still  more  clear,  when  applied 

to  commeroe  *'  among  the.  several  states."    They  either  join 

each  other,  in  which  case  they  are  separated  by  a  mathematical 

line,  or  they  are  remote  from  each  other,  in  which  case  other 

states  tie  between  them.     What  is  commeroe  '<  among ''  them  ? 
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and  how  is  it  to  be  conducted  ?  Can  a  trading  expedition 
between  two  adjoining  states  commence  and  terminate  outside 
of  each  ?  And  if  the  trading  intercourse  be  between  two 
states  remote  from  each  other,  must  it  not  commence  in  one, 
terminate  in  the  other,  and,  probably,  pass  through  a  third  ? 
Commerce  among  the  states  must,  of  necessity,  be  commerce 
with  the  states.  In  the  regulation  of  trade  with  the  Indian 
tribes,  the  action  of  the  law,  especially  when  the  constitution 
was  made,  was  chiefly  within  a  state.  The  power  of  congress,} 
then,  whatever  it  may  be,  must  be  exercised  within  the  territo4 
rial  jurisdiction  of  the  several  states.  The  sense  of  the  nation 
on  this  subject  is  unequivocally  manifested  by.  the  provisions 
made  in  the  laws  for  transporting  goods,  by  land,  between  Bal- 
timore and  Providence,  between  New  York  and  Philadelphia^ 
and  between  Philadelphia  and  Baltimore. 

We  are  now  arrived  at  the  inquiry.  What  is  this  power  ? 

It  is  the  power  to  regulate  ;  that  is,  to  prescribe  the  rule  by 
which  commerce  is  to  be  governed.  This  power,  like  all  others 
vested  in  congress,  is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowledges  no  limitations  other  than  are 
prescribed  in  the  constitution.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which  arise  in  this  case, 
or  which  have  been  discussed  at  the  bar.  If,  as  has  always 
been  understood,  the  sovereignty  of  congress,  though  limited  to 
specified  objects,  is  plenary  as  .to  those  objects,  the  power  over 
commerce  with  foreign  nations,  and  among  the  several  states,  is 
vested  in  congress  as  absolutely  as  it  would  be  in  a  single  gov- 
ernment, having  in  its  constitution  the  same  restrictions  on  the 
exercise  of  the  power  as  are  found  in  the  constitution  of  the 
United  States.  (The  wisdom  and  the  discretion  of  congress, 
their  identity  with  the  people,  and  the  influence  which  their 
constituents  possess  at  elections,  are,  in  this,  as  in  many  other 
instances,  as  that,  for  example,  of  declaring  war,  the  sole  re- 
straints on  which  they  have  relied  to  secure  them  from  its 
abuse.  They  are  the  restraints  on  which  the  people  must  often 
rely  solely,  in  all  representative  governments^ 
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Tbe  power  of  congress,  theo,  oomprehendi  aangatkm 
/  within  the  limits  of  eyeirjr  state  in  the  umon ;  so  fiur  as  that 
navigation  may  be,  in  any  manner,  connected  with  ^^  commerce 
with  fioreign  nations,  or  among  the  several  states,  or  with  the 
Indian  tribes."  It  may,  of  consequence,  pass  the  jurisdictional 
line  of  New  York,  and  act  apon  the  very  waters  to  which  the 
prohibition  now  under  consideration  applies. 

BiAt  it  has  been  urged  with  great  earnestneBs,  that,  although 
the  power  of  congress  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  be  coextensive  with  the 
subject  itself,  and  have  no  other  limits  than  are  prescribed  ia 
the  constitution,  yet  the  states  may  severally  exercise  the  same 
poaner  within  their  respective  jurisdictions.  In  su[^KHt  of  this 
argument  it  is  said  that  they  possessed  it,  as  an  inseparable 
attribute  of  sovereignty,  before  the  formation  of  the  constitu- 
tion, and  atill  retain  it,  except  so  &r  as  they  have  surrendered 
it  by  that  instranent ;  that  this  principle  results  from  the  nature 
of  tbe  government,  and  is  secured  by  the  tenth  amendment, 
that  an  affirmative  giant  of  power  is  not  exclusive,  unless  in  its 
own  nature  it  be  soch  that  the  continued  exercise  of  it  by  the 
fomner  possessor  is  inconsistent  with  the  grant,  knd  that  this  is 
not  of  that  description. 

The  appellant,  conceding  these  postulates,  exoepi  the  last, 
contends  that  full  power  to  regulate  a  particular  subject  implies 
the  whole  power,  and  leaves  no  residuum ;  that  a  grant  of  the 
whole  IS  incompatible  with  the  existence  of  a  right  in  anoliier 
to  any  part  of  it 

Both  parties  have  ai^>ealed  to  the  constitution,  to  legislative 
acts,  and  judicial  decisions ;  and  have  drawn  arguments  from 
all  these  sources  to  support  and  illustrate  the  propositions  iiiey 
respectively  meintun. 

The  grant  of  the  power  to  lay  and  collect  taxes  ia,  lika  the 
power  to  regulate  commerce,  made  in  general  terms,  «nd  faaa 
never  been  understood  to  interfere  with  the  exercise  of  the 
aame  power  by  the  states ;  and  brace  has  been  drawn  an  •igUf- 
ment  which  has  been  applied  to  the  question  under  oonsidera* 
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tion.  But  the  two  grants  are  not,  it  b  conceived,  timilar  in 
their  ternui  or  their  nature.  Although  many  of  the  powers  f<Mr- 
meriy  exercised  by  the  states  are  transferred  to  the  government 
of  the  union,  yet  the  state  governments  remain,  and  constitute, 
a  most  impcNTtant  part  of  our  system.  (The  power  of  taxation 
k  uidiq)ensable  to  their  existence,  and  is  a  power  which,  in  its 
own  nature,  is  capable  of  residing  in,  and  being  exercised  by, 
different  authorities  at  the  same  timeTj  We  are  accustomed  to 
see  it  jdaced,  for  difierent  purposes,  in  different  hands,  vjaxa- 
tioQ  is  the  simple  operation  of  taking  small  portions  from  a  per- 
petually accumulating  mass,  susceptible  of  almost  infinite  divi»* 
ion ;  and  a  power  in  one  to  take  what  is  necessary  for  certain 
puiposes  is  not,  in  its  nature,  incompatible  with  a  power  in 
another  to  take  what  is  necessary  for  other  purposea^  Congress 
i9  authorised  to  lay  and  collect  taxes,  4&c.,  to  pay  the  debts,  and 
provide  for  the  common  defence  and  general  wel&re,  of  the 
United  States.  This  does  not  interfere  with  the  power  of  the 
states  to  tax  for  the  support  of  their  own  governments ;  nor  is 
the  exercise  of  that  power  by  the  states  an  exerdse  of  any 
portion  of  the  power  that  is  granted  to  the  United  States.  In 
impoei^g  taxes  for  state  purposes  they  are  not  doing  what  con- 
gress is  empowered  to  do.  C^ongress  is  not  empowered  to  tax 
ior  those  purposes. which  are  within  the  exclusive  province  of 
the  states^  When,  then,  each  government  exercises  the  power 
of  taxation,  neither  is  exercising  the  power  of  the  other.  IBuI 
when  a  state  proceeds  to  regulate  commerce  with  foreign  nar 
tions,  or  among  the  several  states,  it  is  exercising  the  very  power 
that  is  granted  to  congress,  and  is  doing  the  very  thing  which 
congress  is  authorized  to  do.  ^here  is  no  analogy,  then,  be- 
tween the  power  of  taxation  and  the  power  of  regulating  com- 
merce."^ 

In  discussing  the  question,  whether  this  power  is  stUl  in  the 
states,  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surrendered  by  the  mere  grant  to 
congress,  or  is  retained  until  congress  shall  exercise  the  power. 
We  may  dismiss  that  inquiry,  because  it  has  been  exercised, 
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and  the  regulations  which  congress  deemed  it  proper  to  make 
are  now  in  full  operation.  The  sole  question  is,  Can  a  state 
regulate  commerce  with  foreign  nations  and  among  the  states, 
while  congress  is  regulating  it  ? 

The  counsel  for  the  respondent  answer  this  question  in  the 
affirmative,  and  rely  very  much  on  the  restrictions  in  the  tenth 
section,  as  supporting  their  opinion.  They  say,  very  truly,  that 
limitations  of  a  power  furnish  a  strong  ailment  in  favor  of 
the  existence  of  that  power ;  and  that  the  section,  which  pro- 
hibits the  states  from  laying  duties  on  imports  or  exports,  proves 
that  this  power  might  have  been  exercised,  had  it  not  been  ex- 
pressly forbidden ;  and,  consequently,  that  any  other  commer- 
cial r^;ulation,  not  expressly  forbidden,  to  which  the  original 
power  of  the  state  was  competent,  may  still  be  made. 

That  this  restriction  shows  the  opinion  of  the  convention, 
that  a  state  might  impose  duties  on  exports  and  imports,  if  not 
expressly  forbidden,  will  be  conceded  ;  but  that  it  follows,  as  a 
consequence,  from  this  concession,  that  a  state  may  r^ulate 
commerce  with  foreign  nations  and  among  the  states,  cannot 
be  admitted. 

We  must  first  determine  whether  the  act  of  laying  "  duties 
or  imposts  on  imports  or  exports  "  is  considered  in  the  constitu- 
tion as  a  branch  of  the  taxing  power,  or  of  the  power  to  regu- 
late conmierce.  We  think  it  very  clear  that  it  is  considered  as 
a  branch  of  the  taxing  power.  It  is  so  treated  in  the  first  clause 
of  the  eighth  section  :  <<  Congress  shall  have  power  to  by  and 
collect  taxes,  duties,  imposts,  and  excises  ; ''  and  before  com- 
merce is  mentioned,  the  rule  by  which  the  exercise  of*  this 
power  must  be  governed  is  declared.  It  is,  that  all  duties,  im- 
posts, and  excises  shall  be  uniform.  In  a  separate  clause  of 
the  enumeration  the  power  to  regulate  conunerce  is  given,  as 
being  entirely  distinct  from  the  right  to  levy  taxes  and  imposts, 
and  as  being  a  new  power  not  before  conferred.  The  constitu- 
tion, then,  considers  these  powers  as  substantive,  and  distinct 
from  each  other ;  and  so  places  them  in  the  enumeration  it  con- 
tains.   The  power  of  imposing  duties  on  imports  is  classed  with 
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the  power  to  levy  taxes,  and  that  seems  to  be  its  natural  pkce. 
But  the  power  to  levy  taxes  could  never  be  considered  as  abridg- 
yig  the  right  of  the  states  on  that  subjeet ;  and  they  might,  con- 
sequently,  have  exercised  it  by  levying  duties  on  imports  or  ex- 
ports, had  the  constitution  contained  no  prohibition  on  this 
subject.  This  prohibition,  then,  is  an  exception  from  the  ac* 
knowledged  power  of  the  states  to  levy  taxes,  not  from  the 
questionable  power  to  regulate  commerce. 

"  A  duty  of  tonnage  "  is  as  much  a  tax  as  a  duty  on  imports 
or  exports ;  and  the  reason  which  induced  the  prohibition  of 
those  taxes  extends  to  this  also.  This  tax  may  be  imposed  by 
a  state,  vnth  the  consent  of  congress  ;  and  it  may  be  admitted 
that  congress  cannot  give  a  right  to  a  state,  in  virtue  of  its  own 
powers.  But  a  duty  of  tonnage  being  part  of  the  power  of 
imposing  taxes,  its  prohibition  may  certainly  be  made  to  depend 
on  congress,  without  affording  any  implication  respecting  a 
power  to  regulate  commerce.  It  is  true  that  duties  may  often 
be,  and  in  fact  often  are,  knposed  on  tonnage,  with  a  view  to 
the  regulation  of  commerce ;  but  they  may  be  also  imposed 
with  a  vview  to  revenue  ;  and  it  was,  therefore,  a  prudent  pre- 
caution to  prohibit  the  states  from  exercising  this  power.  The 
idea,  that  the  same  measure  might,  according  to  circumstances, 
be  arranged'with  different  classes  of  power,  was  no  novelty  to 
the  framers  of  our  constitution.  Those  illustrious  statesmen 
and  patriots  had  been,  many  of  them,  deeply  engaged  in  the 
discussions  which  preceded  the  war  of  our  revolution,  and  all 
of  them  were  well  read  in  those  discussions.  The  right  to 
regulate  commerce,  even  by  the  imposition  of  duties,  was  not 
controverted ;  but  the  right  to  impose  a  duty  for  the  purpose  of 
revenue  produced  a  war  as  important,  perhaps,  in  its  conse- 
quences to  the  human  race,  as  any  the  world  has  ever  wit- 


These  restrictions,  then,  are  on  the  taxing  power,  not  on 
that  to  regulate  commerce ;  and  ]nresuppose  the  existence  of 
that  which  they  restrain,  not  of  that  winch  they  do  not  purport 
to  restrain. 
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Bat  the  inspection  laws  are  said  to  be  regulations  of  com- 
naeroe,  and  are  certainly  recognized  in  the  constitution  as 
being  passed  in  the  exercise  of  a  power  remaining  with  the 
states. 

That  inspection  laws  may  hare  a  remote  and  considerable 
influence  on  commerce  will  not  be  denied ;  but  that  a 
power  to  regulate  commerce  is  the  source  from  which  the  right 
to  pass  them  is  derived  cannot  be  admitted.  The  object  of 
inspection  laws  is  to  improve  the  quality  of  articles  pioduced 
by  the  labor  of  a  country ;  to  fit  them  for  exportation ;  or,  it 
may  be,  for  domestic  use.  They  act  upon  the  subject  before 
it  becomes  an  article  of  foreign  commerce,  or  of  commerce 
among  the  states,  and  prepare  it  for  that  purpose.  They  fonii 
a  portion  of  that  immense  mass  of  legiriation,  which  embraces 
everything  within  the  territory  of  a  state,  not  surrend^ed  to 
the  general  government ;  all  which  can  be  most  advanti^;eously 
exercised  by  the  states  themselves.  Inspection  laws,  quaraDtine 
laws,  health  laws  of  every  description,  as  well  as  laws  for  regula* 
ting  the  internal  commerce  of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  d^c.,  are  component  parts  of  this  mass. 

No  direct  general  power  over  these  objects  is  granted  to  con- 
gress ;  and  consequently  they  remain  subject  to  state  I^;ida- 
tion.  If  the  legislative  power  of  the  union  can  reach  them,  it 
must  be  for  national  purposes ;  it  must  be  where  the  power  is 
expresdy  given  for  a  special  purpose,  or  is  dearly  incidental  to 
some  power  which  is  exfMressly  given.  It  is  obvious  that  the 
government  of  the  union,  in  the  exercise  of  its  express  powers, 
that,  for  example,  of  regulating  commerce  with  foreign  nations 
and  among  the  states,  may  use  means  that  may  also  be  em- 
ployed by  a  state  in  the  exercise  of  its  acknowledged  povrers; 
that,  for  example,  of  regulating  commerce  within  the  state.  If 
congress  license  vessels  to  sail  from  one  port  to  another  in  the 
same  state,  the  act  is  supposed  to  be  necessarily  incidental  to 
the  power  expressly  granted  to  congress,  and  implies  no  claim 
of  a  direct  power  to  regulate  the  purely  internal  commeroe  of  a 

state,  or  to  act  directly  on  its  system  of  police.     So,  if  a  state, 
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in  pauraiiig  laws  on  subjects  acknowledged  to  be  withift  its  con- 
trol, and  with  a  view  to  those  subjects,  shall  adopt  a  measure 
ef  the  same  dmacter  with  one  which  congress  may  adopt,  it 
does  not  derive  its  authority  from  the  particular  power  which 
has  been  granted,  but  from  some  other  which  remains  with  ti^ 
state,  and  may  be.  executed  by  the  same  means.  All  experience 
diows  that  the  same  measures,  or  measures  scarcely  distinguish- 
able from  each  other,  may  flow  from  distinct  powers ;  but  this 
does  not  prove  that  the  powers  themselves  are  identical.  AJ- 
though  the  means  used  in  their  execution  may  sometimes  ap- 
proach each  other  so  nearly  as  to  be  confounded,  there  are  other 
sitaations  in  which  they  are  sufficiently  distinct  to  establish  their 
individuality. 

In  oar  complex  system,  presenting  the  rare  and  difficult 
scheme  of  one  general  government,  whose  action  extends  over 
the  whole,  but  which  possesses  only  certain  enumerated  powers 
and  of  numerous  state  governments,  which  retain  and  exercise 
all  powers  not  delegated  to  the  union,  contests  respecting  power 
must  arise.  Were  it  even  otherwise,  the  measures  taken  by  the 
respective  governments  to  execute  their  acknowledged  powers 
would  often  be  of  the  same  description,  and  might  sometimes 
mterfere.  This,  however,  does  not  prove  that  the  one  is  exer- 
cising, or  has  a  right  to  exercise,  the  powers  of  the  other. 

The  acts  of  congress,  passed  in  1796  and  1799,*  empower- 
ing and  directing  the  officers  of  the  general  government  to  con- 
form to  and  asmt  in  the  execution  of  the  quarantine  and  health 
hws  of  a  state,  proceed,  it  is  said,  upon  the  idea  that  these  laws 
are  constituticHial.  It  is  undoubtedly  true  that  they  do  proceed 
upon  that  idea ;  and  the  constitutionality  of  such  laws  ha4 
never,  so  fiar  as  we  are  informed,  been  denied.  But  (mey  do 
not  imply  an  acknowledgment  that  a  state  may  rightfully  regu- 
late (XMnmerce  with  foreign  nations,  or  among  the  states ;  for 
they  do  not  imply  that  such  laws  are  an  exercise  of  that  powei^ 
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or  enacted  with  a  view  to  it.  On  the  contrary,  they  are  treated 
as  quarantine  and  health  laws,  are  so  denominated  in  the  acts 
of  congress,  and  ^re  considered  as  flowing  from  the  acknow- 
ledged power  of  a  state  to  provide  for  the  health  of  its  citizenji 
But  as  it  was  apparent  that  some  of  the  provisions  made  for 
this  purpose,  and  in  virtue  of  this  power,  might  interfere  with, 
and  be  affected  by,  the  laws  of  the  United  States  made  for  the 
regulation  of  commerce,  congress,  in  that  spirit  of  harmony  and 
conciliation  which  ought  always  to  characterize  the  conduct  of 
governments  standing  in  the  relation  which  that  of  the  union 
and  those  of  the  states  bear  to  each  other,  has  directed  its  offi- 
cers to  aid  in  the  execution  of  these  laws ;  and  has,  in  some 
measure,  adapted  its  own  legislation  to  this  -object,  by  making 
provisions  in  aid  of  those  of  the  states.  But  in  making  these 
provisions,  the  opinion  is  unequivocally  manifested  tiiat  con- 
gress may  control  the  state  laws,  so  far  as  it  may  be  necessary 
to  control  them  for  the  regulation  of  commerce. 

The  act,  passed  in  1803,*  prohibiting  the  importation  of  slaves 

.  into  any  state  which  shall  itself  prohibit  their  importation,  im- 

V    plies,  it  is  said,  an  admission  that  the  states  possessed  the  power 

to  exclude  or  admit  them  ;  from  which  it  is  inferred  that  they 

possess  the  same  power  with  respect  to  other  articles. 

If  this  inference  were  correct,  if  this  power  was  exercised 
not  under  any  particular  clause  in  the  constitution,  but  in  virtue 
of  a  general  right  over  the  subject  of  commerce,  to  exist  as 
long  as  the  constitution  itself,  it  might  now  be  exercised.  Any 
state  might  now  import  African  slaves  into  its  own  territory. 
But  it  is  obvious  that  the  power  of  the  states  over  this  subject, 
previous  to  the  year  1808,  constitutes  an  exception  to  the  power 
of  congress  to  regulate  commerce,  and  the  exception  is  expressed 
in  such  words  as  to  manifest  clearly  the  intention  to  continue 
the  preexisting  right  of  the  states  to  admit  or  exclude,  for  a 
limited  period.     The  words  are,  "  The  migration  or  importation 
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of  such  persons  as  any  of  the  states,  now  existing,  Mhatl  think 
proper  to  admit,  shall  not  be  prohibited  by  the  congress  prior  to 
the  year  1808.''  The  whole  object  of  the  exception  is  to  pre- 
serve the  power  to  those  states  which  might  be  disposed  to  ex- 
ercise it ;  and  its  language  seems  to  the  court  to  convey  this 
idea  unequivocally.  The  possession  of  this  particular  power, 
then,  during  the  time  limited  in  the  constitution,  cannot  be  ad- 
mitted to  prove  the  possession  of  any  other  similar  power. 

It  has  been  said  that  the  act  of  August  7th,  1789,  acknow- 
ledges a  concurrent  power  in  the  states  to  regulate  the  conduct 
of  pilots,  and  hence  is  inferred  an  admission  of  their  concurrent 
right  with  congress  to  regulate  commerce  with  foreign  nations, 
and  amongst  the  states.  But  this  inference  is  not,  we  think, 
justified  by  the  {blcU 

Although  congress  cannot  enable  a  state  to  legislate,  congress 
may  adopt  the  provisions  of  a  state  on  any  subject.  When  the 
government  of  the  union  was  brought  into  existence,  it  found  a 
system  for  the  regulation  of  its  pilots  in  full  force  in  every  state. 
The  act  which  has  been  mentioned  adopts  this  system,  and 
gives  it  the  same  validity  as  if  its  provisions  had  been  specially 
made  by  congress.  But  the  act,  it  may  be  said,  is  prospective 
also,  and  the  adoption  of  laws  to  be  made  in  future  presupposes 
the  right  in  the  maker  to  legislate  oq  the  subject. 

The  act  unquestionably  manifests  an  intention  to  leave  this 
sabject  entirely  to  the  states,  until  congress  should  think  proper 
to  interpose ;  but  the  very  enactment  of  such  a  law  indicates 
an  opinion  that  it  was  necessary;  that  the  existing  system 
would  not  be  applicable  to  the  new  state  of  things,  unless  ex- 
pressly applied  to  it  by  OMigress.  But  this  section  is  confined 
to  pilots  within  the  ^'  bays,  inlets,  rivers,  harbors,  and  ports  of 
the  United  States,"  wtiich  are,  of  course,  in  whole  or  in  part, 
also  within  the  limits  of  some  particular  state.  The  acknow- 
ledged power  of  a  state  to  regulate  its  police,  its  domestic  trade, 
and  to  govern  its  own  citizens,  may  enable  it  to  legislate  on 
this  subject,  to  a  considerable  extent ;  and  the  adoption  of  its 
system  by  congress,  and  the  application  of  it  to  the  whole  sub- 
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ject  of  cominerce,  does  not  seem  to  the  court  to  imply  a  right 
in  the  states  so  to  apply  it  of  their  own  authority.  But  the 
adoption  of  the  state  system  being  temporary,  being  only  *^  until 
further  legislative  provision  shall  be  made  by  congress/'  shows, 
conclusively,  an  opinion  that  congress  could  control  the  whole 
subject,  and  might  adopt  the  system  of  the  states,  or  provide 
one  of  its  own. 

A  state,  it  is  said,  or  even  a  private  citizen,  may  constmct 
light-houses.  But  gentlemen  must  be  aware,  that,  if  this  proves  a 
power  in  a  state  to  regulate  commerce,  it  proves  that  the  same 
power  is  in  the  citizen.  States,  or  individuals,  who  own  landsj 
may,  if  not  forbidden  by  law,  erect  on  those  lands  what  build- 
ings they  please ;  but  this  power  is  entirely  distinct  from  that 
of  regulating  commerce,  and  may,  we  presume,  be  restrained, 
if  exercised  so  as  to  produce  a  public  mischief. 

These  acts  were  cited  at  the  bar  for  the  purpose  of  showing 
an  opinion  in  ccxigress,  that  the  states  possess,  concurrently  with 
the  legislature  of  the  union,  the  power  to  r^ulate  commerce 
with  foreign  nations  and  among  the  states.  Upon  reviewing 
them,  we  think  they  do  not  establish  the  proportion  they  weie 
intended  to  prove.  They  show  the  opinion  that  the  states  re- 
tain powers  enabUng  them  to  pass  the  laws  to  which  allusion 
has  been  made,  not  that  those  laws  proceed  from  the  particular 
power  which  has  been  delegated  to  congress. 

It  has  been  contended  by  the  counsel  for  the  appellant,  that, 
as  the  word  <^  to  regulate  "  implies  in  its  nature  full  power  over 
the  thing  to  be  r^ulated,  it  excludes,  necessarily,  the  action  of 
all  others  that  would  perform  the  same  €^>eration  on  the  same 
thing.  That  regulation  is  designed  for  the  entire  result,  apply- 
ing to  those  parts  which  remain  as  they  were,  as  well  as  to 
those  which  are  altered.  It  produces  a  uniform  whole,  which 
is  as  much  disturbed  and  deranged  by  changing  what  the  regu- 
lating power  designs  to  leave  untouched  as  that  on  which  it 
has  operated. 

There  is  great  force  in  this  argument,  and  the  court  is  not 
satisfied  that  it  has  been  refuted, 
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Since,  however,  in  exercising  the  power  of  r^ulating  their 
own  purely  internal  affairs,  whether  of  trading  or  police,  the 
states  may  sometimes  enact  laws  the  validity  of  which  depends 
on  their  interfering  with,  and  being  contrary  to,  an  act  of  con- 
gress passed  in  pursuance  of  the  constitution,  the  court  will 
enter  upon  the  inquiry,  whether  the  laws  of  New  York,  as  ex- 
pounded by  the  highest  tribunal  of  that  state,  have,  in  their 
application  to  this  case,  come  into  collision  with  an  act  of  con- 
gress, and  deprived  a  citizen  of  a  right  to  which  that  act  enti- 
tles him.  Should  this  collision  exist,  it  will  be  immaterial 
whether  those  laws  were  passed  in  virtue  of  a  concurrent  power 
"  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,"  or,  in  virtue  of  a  power  to  regulate  their  domes- 
tic trade  and  police.  \in  one  case  and  the  other  the  acts  of 
New  York  must  yield  to  the  law  of  congress ;  and  the  decision, 
sustaining  the  privilege  they  confer  against  a  right  given  by  a 
hw  of  the  union,  must  be  erroneous^ 

This  opinion  has  been  frequently  expressed  in  this  court,  and 
is  founded  as  well  on  the  nature  of  the  government  as  on  the 
words  of  the  constitution-  In  argument,  however,  it  has  been 
contended,  that,  if  a  law  passed  by  a  state,  in  the  exercise  of  its 
acknowledged  sovereignty,  comes  into  conflict  with  a  law  passed 
by  congress  in  pursuance  of  the  constitution,  they  affect  the 
subject,  and  each  other,  like  equal  opposing  powers. 

But  the  framers  of  our  constitution  foresaw  this  state  of 
things,  and  provided  for  it,  by  declaring  the  supremacy  not  only 
of  itself,  but  of  the  laws  made  in  pursuance  of  it.  The  nullity 
of  any  act  inconsistent  with  the  constitution  is  produced  by 
the  declaration  that  the  constituticm  is  the  supreme  law.  The 
appropriate  application  of  that  part  of  the  clause,  which  confers 
the  same  supremacy  on  laws  and  treaties,  is  to  such  acts  of  the 
state  legislatures  as  do  not  transcend  their  powers,  but,  though 
enacted  in  the  execution  of  acknowledged  state  powers,  inter- 
fere with,  or  are  contrary  to,  the  laws  of  congress  made  in  pur- 
suance of  the  constitution,  or  some  treaty  made  under  the 

authority  of  the  United  States.     In  every  such  case  the  act  of 
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congress^  or  the  treaty,  is  supreme ;  and  the  law  of  the  state, 
though  enacted  in  the  exercise  of  powers  not  controverted, 
must  yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said  that  the 
constitution  does  not  confer  the  right  of  intercourse  between 
state  and  state.  That  right  derives  its  source  from  those  laws 
whose  authority  is  acknowledged  by  civilized  man  throughout 
the  world.  This  is  true.  The  constitution  found  it  an  existing 
right,  and  gave  to  congress  the  power  to  regulate  it.  In  the 
exercise  of  this  power  congress  has  passed  ^^An  act  for  enrolling 
or  licensing  ships  or  vessels  to  be  employed  in  the  coajsting 
trade  and  fisheries,  and  for  regulating  the  same."  The  counsel 
for  the  respondent  contend  that  this  act  does  not  give  the  right 
to  sail  from  port  to  port,  but  confines  itself  to  regulating  a  pre- 
existing right,  so  far  only  as  to  confer  certain  privileges  oa 
enrolled  and  licensed  vessels  in  its  exercise. 

It  will  at  once  occur,  that,  when  a  legislature  attaches  certadn 
privileges  and  exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  absolute,  the  law  must  imply  a  power  to  exercise 
the  right.  The  privileges  are  gone,  if  the  right  itself  be  anni- 
hilated. It  would  be  contrary  to  all  reason,  and  to  the  course 
of  human  affairs,  to  say  that  a  state  is  unable  to  strip  a  vessel 
of  the  particular  privil^es  attendant  on  the  exercise  of  a  right, 
and  yet  may  annul  the  right  itself ;  ^^t  the  state  of  New  York 
cannot  prevent  an  enrolled  and  licensed  vessel,  proceeding  from 
Elizabethtov^n,  in  New  Jersey,  to  New  York,  from  enjoying,  in 
her  course,  and  on  her  entrance  into  port,  all  the  privil^fes 
conferred  by  the  act  of  congress ;  but  can  shut  her  up  in  her 
own  port,  and  prohibit  altogether  her  entering  the  waters  and 
ports  of  another  state.  To  the  court  it  seems  very  clear  that 
the  whole  act  on  the  subject  of  the  coasting  trade,  according 
to  those  principles  which  govern  the  construction  of  statutes, 
implies,  unequivocally,  an  authority  to  licensed  vessels  to  cairy 
on  the  coasting  tradep 

But  we  will  proceed  briefly  to  notice  those  sections  which 

bear  more  directly  on  the  subject. 
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The  first  section  declares  that  vessels  enrolled  by  virtue  of  a 
previous  law,  and  certain  other  vesseb,  enrolled  as  described  in 
that  act,  and  having  a  license  in  force,  as  is  by  the  act  required, 
"  and  no  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  or  vesseb  employed  in 
the  coasting  trade." 

This  section  seems  to  the  court  to  contain  a  positive  enact- 
ment that  the  vessels  it  describes  shall  be  entitled  to  the  privi- 
leges of  ships  or  vessels  employed  in  the  coasting  trade.  These 
privileges  cannot  be  separated  from  the  trade,  and  cannot  be 
enjoyed,  unless  the  trade  may  be  prosecuted.  jThe  grant  of  the 
privil^e  is  an  idle,  empty  form,  conveying  nothing,  unless  it 
convey  the  right  to  which  the  privil^e  is  attached,  and  in  the 
exercise  of  which  its  whole  value  consists:^  To  construe  these 
words  otherwise  than  as  entitling  the  ships  or  vessels  described 
to  carry  on  the  coasting  trade  would  be,  we  think,  to  disr^;ard 
the  apparent  intent  of  the  act. 

The  fourth  section  directs  the  proper  officer  to  grant  to  a 
vessel  qualified  to  receive  it  '<  a  license  for  carrying  on  the 
coasting  trade,"  and  prescribes  its  form.  After  reciting  the 
compliance  of  the  applicant  with  the  previous  requisites  of  the 
law,  the  operative  words  of  the  instrument  are,  '<  license  is 
hereby  granted  for  the  said  steamboat,  Bellona,  to  be  employed 
in  carrying  on  the  coasting  trade  for  one  year  from  the  date 
hereof,  and  no  longer." 

These  are  not  the  words  of  the  officer ;  they  are  the  words 
of  the  l^slature ;  and  convey  as  explicitly  the  authority  the 
act  intended  to  give,  and  operate  as  efiectually,  as  if  they  had 
been  inserted  in  any  other  part  of  the  act  than  in  the  license 
itself. 

The  word  "  license  "  means  permission,  or  authority  ;  and  a 
license  to  do  any  particular  thing  is  a  permission  or  authority 
to  do  that  thing  ;  and  if  granted  by  a  person  having  power  to 
grant  it,  transfers  to  the  grantee  the  right  to  do  whatever  it 
purports  to  authorize.  It  certainly  transfers  to  him  all  the  right, 
which  the  grantor  can  transfer,  to  do  what  is  within  the  terms 
of  the  license. 
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Would  the  validity  or  effect  of  such  an  instrument  be  ques- 
tioned by  the  respondent,  if  executed  by  persons  claiming 
regularly  under  the  laws  of  New  York  ? 

The  license  must  be  understood  to  be,  what  it  purports  to 
be,  a  legislative  authority  to  the  steamboat  Bellona  ^'to  be 
employed  in  carrying  on  the  coasting  trade  for  one  year  from 
this  date." 

It  has  been  denied  that  these  words  authorize  a  voyage  from 
New  Jersey  to  New  York.  It  is  true  that  no  ports  are  specified ; 
but  it  is  equally  true  that  the  words  used  are  perfectly  intelligi- 
ble, and  do  confer  such  authority  as  unquestionably  as  if  the 
ports  had  been  mentioned.  The  coasting  trade  is  a  term  well 
understood.  The  law  has  defined  it ;  and  all  know  its  meaning 
perfectly.  The  act  describes,  with  great  minuteness,  the  various 
operations  of  a  vessel  engaged  in  it ;  and  it  cannot,  we  think, 
be  doubted  that  a  voyage  from  New  Jersey  to  New  York  is 
one  of  those  operations. 

Notwithstanding  the  decided  language  of  the  license,  it  has 
also  been  maintained  that  it  gives  no  right  to  trade ;  and  that 
its  sole  purpose  is  to  confer  the  American  character. 

The  answer  given  to  this  argument,  that  the  American  charao 
ter  is  conferred  by  the  enrolment,  and  not  by  the  license,  is,  we 
think,  founded  too  clearly  in  the  words  of  the  law  to  require 
the  support  of  any  additional  observations.  The  enrolment  of 
vessels  designed  for  the  coasting  trade  corresponds  precisely 
with  the  registration  of  vessels  designed  for  the  foreign  trade, 
and  requires  every  circumstance  which  can  constitute  the  Amer- 
ican character.  The  license  can  be  granted  only  to  vessels 
already  enrolled,  if  they  be  of  the  burden  of  twenty  tons  and 
upwards ;  and  requires  no  circumstance  essential  to  the  Ameri- 
can character. 

The  object  of  the  license,  then,  cannot  be  to  ascertain  the 
character  of  the  vessel,  but  to  do  what  it  professes  to  do,  — 
that  is,  to  give  permission  to  a  vessel,  already  proved  by  her 
enrolment  to  be  American,  to  carry  on  the  coasting  trade. 

But  if  the  license  be  a  permit  to  carry  on  the  coasliog  trade, 
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the  respondent  denies  that  these  boats  were  engaged  in  that 
trade^  or  that  tf^  decree  under  consideration  has  restrained 
them  from  prosecuting  it  The  boats  of  the  appellant  were,  we 
are  told>  employed  in  the  transportation  of  passengers ;  and 
this  is  no  part  of  that  commerce  which  congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  subject  shows,  the 
power  of  congress  has  been  universally  understood  in  America  to 
comprehend  navigation,  it  is  a  very  persuasive,  if  not  a  conclusive, 
argument  to  prove  that  the  construction  is  conect ;  and  if  it  be 
correct,  no  clear  distinction  is  perceived  between  the  power  to 
regukte  vessels  employed  in  transporting  men  for  hire  and  prop- 
erty for  hire.  The  subject  is  transferred  to  congress ;  and  no  excep- 
tion to  the  grant  can  be  admitted  which  is  not  proved  by  the  words 
or  the  nature  of  the  thing.  A  coasting  vessel  employed  in  the 
transportation  of  passengers  is  as  much  a  portion  of  the  Ameri- 
can marine  as  one  employed  in  the  transportation  of  a  caigo ; 
and  no  reason  is  perceived  why  such  vessel  should  be  withdrawn 
from  the  regulating  power  of  that  government  which  has  been 
thought  best  fitted  for  the  purpose  generally.  The  provisions 
of  the  law  respectii^  native  seamen,  and  respecting  ownership, 
are  as  applicable  to  vessels  carrying  men  as  to  vessels  carrying 
manu&ctures  ;  and  no  reason  is  perceived  why  the  power  over 
the  subject  should  not  be  placed  in  the  same  hands.  The 
argument  urged  at  the  bar  rests  on  the  foundation  that  the 
power  of  congress  does  not  extend  to  navigation  as  a  branch  of 
commerce,  and  can  only  be  applied  to  that  subject  incidentally 
and  occasionally.  But  if  that  foundation  be  removed,  we  must 
show  some  plain,  intelligible  distinction,  supported  by  the  con- 
stitution or  by  reason,  for  discriminating  between  the  power  of 
congress  over  vessels  employed  in  navigating  the  same  seas. 
We  can  perceive  no  such  distinction. 

If  we  refer  to  the  constitution,  the  inference  to  be  drawn 
from  it  is  rather  against  the  distinction.  The  section,  which  re- 
strains congress  from  prohibiting  the  migration  or  importation 
of  such  persons  as  any  of  the  states  may  think  proper  to  admit, 
until  the  year  1808,  has  always  been  conffldered  as  an  excep- 
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tion  from  the  power  to  regulate  commerce,  and  certainly  seems 
to  class  migration  with  importation.  Migration  applies  as  ap- 
propriately to  voluntary,  as  importation  does  to  involuntary 
arrivals ;  and  so  far  as  an  exception  from  a  power  proves  its 
existence,  this  section  proves  that  the  power  to  regulate  com- 
merce applies  equally  to  the  regulation  of  vessels  employed  in 
transporting  men  who  pass  from  place  to  place  voluntarily,  and 
to  those  who  pass  involuntarily. 

If  the  power  reside  in  congress,  as  a  portion  of  the  general 
grant  to  regulate  commerce,  then  acts  applying  that  power  to 
vessels  generally  must  be  construed  as  comprehending  all  ves- 
sels. If  none  ap{)ear  to  be  excluded  by  the  language  of  the 
act,  none  can  be  excluded  by  construction.  Vessels  have  always 
been  employed,  to  a  greater  or  less  extent,  in  the  transportation 
of  passengers,  and  have  never  been  supposed  to  be,  on  that 
account,  withdrawn  from  the  control  or  protection  of  congress. 
Packets  which,  ply  along  the  coast,  as  well  as  those  which  make 
voyages  between  Europe  and  America,  consider  the  transporta- 
tion of  passengers  as  an  important  part  of  their  business.  Yet 
it  has  never  been  suspected  that  the  general  laws  of  navigation 
did  not  apply  to  them. 

The  duty  act,  sections  twenty-three  and  forty-six,  contains 
provisions  respecting  passengers,  and  shows  that  vessels  which 
transport  them  have  the  same  rights,  and  must  perfonn  the 
same  duties,  with  other  vessels.  They  are  governed  by  the 
general  laws  of  navigation. 

In  the  progress  of  things  this  seems  to  have  grown  into  a 
particular  emfJoyment,  and  to  have  attracted  the  particular  at- 
tention of  government.  Congress  was  no  longer  satisfied  with 
comprehending  vessels  engaged  specially  in  this  business  within 
those  provisions  which  were  intended  for  vessels  generally ;  and 
on  the  2d  of  March,  1819,  passed  ^^An  act  regulating  passenger 
ships  and  vessels.''  This  wise  and  humane  law  provides  for  the 
«afety  and  comfort  of  passengers,  and  for  the  communication 
of  everything  concerning  them,  which  may  interest  the  govern- 
ment, to  the  department  of  state ;  but  makes  no  provision  con- 
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ceming  the  entry  of  the  vessel,  or  her  conduct  in  the  waters  of 
the  United  States.  This,  we  think,  shows  conclusively  the  sense 
of  congress,  (if,  indeed,  any  evidence  to  that  point  could  be 
required,)  that  the  preexisting  regulations  comprehended  pas- 
senger ships  among  others ;  and  in  prescribing  the  same  duties 
the  legislature  must  have  considered  them  as  possessing  the 
same  r^ts. 

If,  then,  it  were  even  true  that  the  Bellona  and  the  Stoudin- 
ger  were  employed  exclusively  in  the  conveyance  of  passengers 
between  New  York  and  New  Jersey,  it  would  not  follow  that 
this  occupation  did  not  constitute  a  part  of  the  coasting  trade 
of  the  United  States,  and  was  not  protected  by  the  license 
annexed  to  the  answer.     But  we  cannot  perceive  how  the  occu- 
pation of  these  vessels  can  be  drawn  into  question  in  the  case 
before  the  court    The  laws  of  New  York,  which  grant  the  ex- 
clusive privilege  set  up  by  the  respondent,  take  no  notice  of 
the  emplojrment  of  vessels,  and  relate  only  to  the  principle  by 
which  they  are  propelled.     Those  laws  do  not  inquire  whether 
vessels  are  engaged  in  transporting  men  or  merchandise,  but 
whether  they  are  moved  by  steam  or  wind.     If  by  the  former, 
the  waters  of  New  York  are  closed  against  them,  though  their 
cargoes  be  dutiable  goods,  which  the  laws  of  the  United  States 
permit  them  to  enter  and  deliver  in  New  York.     If  by  the 
latter,  those  waters  are  free  to  them,  though  they  should  carry 
passengers  only.     In  conformity  with  the  law  is  the  bill  of  the 
plaintiff  in  the  state  court     The  bill  does  not  complain  that  the 
Bellona  and  the  Stoudinger  carry  passengers,  but  that  they  are 
moved  by  steam.     This  is  the  injury  of  which  he  complains, 
and  is  the  sole  injury  against  the  continuance  of  which  he  asks 
relief.    The  bill  does  not  even  allege,  specially,  that  those  ves- 
sels were  employed  in  the  transportation  of  passengers,  but  says, 
generally,  that  they  were  employed  "  in  the  transportation  of 
paflsengers  or  otherwise.*'     The  answer  avers  only  that  they 
were  employed  in  the  coasting  trade,  and  insists  on  the  right  to 
carry  on  any  trade  authorized  by  the  Ucense.     No  testimony 
18  taken,  and  the  writ  of  injunction  and  decree  restrain  these 
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licensed  vessels  not  from  cairying  passengers,  but  from  being 
moved  through  the  waters  of  New  York  by  steam  for  any  pur- 
pose whatever. 

The  questions,  then,  whether  the  ccmveyance  of  passengers 
be  a  part  of  the  coasting  trade,  and  whether  a  vessel  can  be 
protected  in  that  occupation  by  a  coasting  license,  are  not,  and 
cannot  be,  raised  in  this  case.  The  real  and  sole  question  seems 
to  be  whether  a  steam  machine,  in  actual  use,  deprives  a  vessel 
of  the  privileges  conferred  by  a  license. 

In  considering  this  question,  the  first  idea  which  presents 
itself  is  that  the  laws  of  congress  for  the  regulation  of  com- 
merce do  not  look  to  the  principle  by  which  vessels  are  moved. 
That  subject  is  left  entirely  to  individual  discretion  ;.and  in  that 
vast  and  complex  system  of  legislative  enactment  concerning  it, 
which  embraces  everything  that  the  legislature  thought  it  neces- 
sary to  notice,  there  is  not,  we  believe,  one  word  reelecting  the 
peculiar  principle  by  which  vessels  are  propelled  through  the 
water,  except  what  may  be  found  in  a  single  act  giantiQg  a 
particular  privilege  to  steamboats.  With  this  exception,  every 
act,  either  prescribing  duties,  or  granting  privileges,  applies  to 
every  vessel,  whether  navigated  by  the  instrumentality  of  wind 
or  fire,  of  sails  or  machinery.  The  whole  weight  of  proof,  then, 
is  thrown  upon  him  who  would  introduce  a  distinction  to  which 
the  words  of  the  law  give  no  countenance. 

If  a  real  difierence  could  be  admitted  to  exist  between  ves- 
sels carrying  passengers  and  others,  it  has  already  been  observed 
that  there  is  no  fact  in  this  case  which  can  bring  up  that  ques- 
tion. And  if  the  occupation  of  steamboats  be  a  matter  of  such 
general  notoriety  that  the  court  may  be  presumed  to  know  it, 
although  not  specially  informed  by  the  record,  then  we  deny 
that  the  transportation  of  passengers  is  their  exclusive  occupa- 
tion. It  is  a  matter  of  general  history  that  in  our  western 
waters  their  principal  employment  is  the  transportation  of  mer- 
chandise ;  and  all  know  that  in  the  waters  of  the  Atkjotic  they 
are  frequently  so  employed. 

But  all  inquiry  bto  this  subject  seems  to  the  court  to  be  put 
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completely  at  rest  by  the  act  already  mentioned,  entitled  '^  An 
act  for  the  enrolment  and  licensing  of  steamboats." 

This  act  authorizes  a  steamboat  employed,  or  intended  to  be 
employed,  only  in  a  river  or  bay  of  the  United  States,  owned 
wholly  or  in  part  by  an  alien,  resident  within  the  United  States, 
to  be  enrolled  and  licensed  as  if  the  same  belonged  to  a  citizen 
of  the  United  States. 

This  act  demonstrates  the  opinion  of  congress  that  steam- 
boats may  be  enrolled  and  licensed,  in  common  with  vessels 
using  sails.  They  are,  of  course,  entitled  to  the  same  privileges, 
and  can  no  more  be  restrained  from  navigating  waters  and 
entering  ports  which  are  free  to  such  vesseb  than  if  they  were 
wafted  on  their  voyage  by  the  winds,  instead  of  being  propelled 
by  the  agency  of  fire.  The  one  element  may  be  as  Intimately 
used  as  the  other,  for  every  commercial  purpose  authorized  by 
the  laws  of  the  union ;  and(Uie  kct  of  a  state,  inhibiting  the  use 
of  either  to  any  vessel  having  a  license  under  the  act  of  con- 
gress, comes,  we  think,  in  direct  collision  with  that  act\ 

As  this  decides  the  cause,  it  is  unnecessary  to  enter  on  an 
examination  of  that  part  of  the  constitution  which  empowers 
congress  to  promote  the  progress  of  science  and  the  useful  arts. 

The  court  is  aware,  that,  in  stating  the  train  of  reasoning  by 
which  we  have  been  conducted  to  this  result,  much  time  has 
been  consumed  in  the  attempt  to  demonstrate  propositions  which 
may  have  been  thought  axioms.  It  is  felt  that  the  tediousness 
inseparable  from  the  endeavor  to  prove  that  which  is  already 
clear  is  imputable  to  a  considerable  part  of  this  opinion.  But 
it  was  unavoidable.  The  conclusion  to  which  we  have  come 
depends  on  a  chain  of  principles  which  it  was  necessary  to  pre- 
serve unbroken;  and  although  some  of  them  were  thought 
nearly  self-evident,  the  magnitude  of  the  question,  the  weight 
of  character  belonging  to  those  from  whose  judgment  we  dis- 
sent, and  the  argument  at  the  bar,  demanded  that  we  should 
assume  nothing. 

[Powerful  and  ingenious  minds,  taking,  as  postulates,  that  the 
powers  expressly  granted  to  the  government  of  the  union  are 
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to  be  contracted,  by  construction,  into  the  narrowest  possible 
compass,  and  that  the  original  powers  of  the  states  are  retained, 
if  any  possible  construction  will  retain  them,  may,  by  a  course 
of  well  digested,  but  refined  and  metaphysical  reasoning, 
founded  on  these  premises,  explain  away  the  constitution  of  our 
country,  and  leave  it,  ^"magnificent  structure,  indeed,  to  look 
at,  but  totally  unfit  for  usei]|  \Ehey  may  so  entangle  and  perplex 
the  understanding  as  to  obscure  principles  which  were  before 
thought  quite  plain,  and  induce  doubts  where,  if  the  mind  were 
to  pursue  its  own  course,  none  would  be  perceived.  In  such  a 
case  it  is  peculiarly  necessary  to  recur  to  safe  and  fundamental 
principles,  to  sustain  those  principles,  and,  when  sustained,  to 
make  them  the  tests  of  the  arguments  to  be  examined^ 
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OSBORN  AND  OTHERS  v.  THE  BANK  OF  THE 
UNITED   STATES. 

Februabt  Tebm,  1824. 

[9  Wheaton's  Reports,  738  -  908.] 

The  legislature  of  Ohio,  in  1819,  passed  an  act  for  collect- 
ing a  tax  from  banks,  <&c.,  doing  banking  business  in  that  state 
without  being  allowed  to  do  so  by  the  laws  thereof.  Under 
this  act  the  Bank  of  the  United  States  was  to  pay  an  annual 
tax  of  fifty  thousand  dollars,  if  it  continued  to  do  business  in 
Ohio  after  a  specified  time  ;  and  this  tax  the  state  auditor  was 
authorized  to  issue  his  warrant  for,  empowering  the  bearer  to' 
enter  the  banking-house  by  force  and  seize  any  property  he 
might  find. 

To  prevent  any  proceeding,  the  bank,  on  the  14th  of  Sep- 
tember, filed  their  bill  in  the  United  States  circuit  court  for  an 
injunction  against  Osbom,  the  state  auditor,  which  was  granted, 
and  notice  ^ven  him.  After  notice  was  given,  but  before  the 
injunction  issued,  the  banking-house  was  entered,  under  a  war- 
lant  from  Osbom,  and  ninety-eight  thousand  dollars  taken,  in 
specie  and  bills,  which  was  delivered  to  the  treasurer  of  the 
state.  The  bank  then  amended  their  biU,  stating  these  facts ; 
and  upon  a  hearing  the  circuit  court  ordered  the  money  to  be 
restored  to  the  bank,  with  interest  on  the  specie.  Osbom 
appealed  to  the  supreme  court,  —  the  opinion  of  which  was 
given  by  the  chief  justice  as  follows :  — 

At  the  close  of  the  argument  a  point  was  suggested  of 
sadi  vital  imp<»lance  as  to  induce  the  court  to  request  that  it 
might  be  particularly  spoken  to.  That  point  is,  the  right  of  the 
bank  to  sue  in  the  courts  of  the  United  States.  It  has  been 
aigued,  and  ought  to  be  disposed  of,  before  we  proceed  to  the 
actual  exercise  of  jurisdiction,  by  deciding  on  the  rights  of  the 
parties. 
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The  appellants  contest  the  jurisdiction  of  the  court  on  two 
grounds :  — 

1st.  That  the  act  of  congress  has  not  given  it 
2d.  That,  under  the  constitution,  congress  cannot  give  it 
1.  The  first  part  of  the  objection  depends  entirely  on  the 
language  of  the  act  The  words  are,  that  the  bank  shall  be 
<<  made  able  and  capable  in  law,"  ^^  to  sue  and  be  sued,  plead 
and  be  impleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  all  state  courts  having  competent  jurisdiction,  and 
in  any  circuit  court  of  the  United  States." 

These  words  seem  to  the  court  to  admit  of  but  one  interpre- 
tation.    They  cannot  be  made  plainer  by  explanation.     They 
give,  expressly,  the  right  '^  to  sue  and  be  sued,"  ^'  in  every  circuit 
court  of  the  United  States,"  and  it  would  be  difficult  to  substi- 
tute other  terms  which  would  be  more  direct  and  appropriate 
for  the  purpose.     The  argument  of  the  appellants  is  founded 
on   the  opinion   of  this  court  in  The  Bank    of  the  United 
States  V.  Deveaux  (5  Cranch,  85).     In  that  case  it  was  decid- 
ed that  the  former  Bank  of  the  United  States  was  not  enabled, 
by  the  act  which  incorporated  it,  to  sue  in  the  federal  courts. 
The  words  of  the  third  section  of  that  act  are,  that  the  bank 
may  ^^  sue  and  be  sued,"  &c.,  '^  in  courts  of  record,  or  any 
other  place  whatsoever."     The  court  was  of  opinion  that  these 
general  words,  which  are  used  in  all  acts  of  incorporatioo, 
gave  only  a  general  capacity  to  sue,  not  a  particular  privil^^e  to 
sue  in  the  courts  of  the  United  States  ;  and  this  opinion  was 
sti^ngthened  by  the  circumstance  that  the  ninth  rule  of  the 
seventh  section  of  the  same  act  subjects  the  directors,  in  case 
of  excess  in  contracting  debt,  to  be  sued,  in  their  private  capac- 
ity, "  in  any  court  of  record  of  the  United  States,  or  either  of 
them."    The  express  grant  of  jurisdiction  to  the  federal  courts, 
in  this  case,  was  considered  as  having  some  influence  on  the 
construction  of  the  general  words  of  the  third  section,  which 
does  not  mention  those  courts.     Whether  this  decision  be  right 
or  wrong,  it  amounts  only  to  a  declaration  that  a  general  ca- 
pacity in  the  bank  to  sue,  without  mentioning  the  courts  of  the 
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union,  may  not  give  a  right  to  sue  in  those  courts.  To  in£» 
from  this  that  words  expressly  conferring  a  right  to  sue  in  those 
courts  do  not  give  the  right  is  surely  a  conclusion  which  the 
premises  do  not  warrant. 

The  act  of  incorporation,  then,  confers  jurisdiction  on  the 
circuit  courts  of  the  United  States,  if  congress  can  confer  it. 

2.  We  will  now  consider  the  constitutionaUty  of  the  clause 
in  the  act  of  incorporation  which  authorizes  the  bank  to  sue 
in  the  federal  courts. 

In  support  of  this  clause  it  is  said  that  the  legislative, 
executive,  and  judicial  powers  of  every  well  constructed  govern- 
ment are  coextensive  with  each  other ;  that  is,  they  are  poten- 
tially coextensive.  The  executive  department  may  constitu- 
tionally execute  every  law  which  the  legislature  may  constitu- 
tionally  make,  and  the  judicial  department  may  receive  from 
the  legislature  the  power  of  construing  every  such  law.  All 
governments,  which  are  not  extremely  defective  in  their  organ- 
ization, must  possess  within  themselves  the  OLeans  of  expound- 
ing, as  well  as  enforcing,  their  own  laws.  If  we  examine  the 
constitution  of  the  United  States,  we  find  that  its  framers  kept 
this  great  political  principle  in  view.  The  second  article  vests 
the  whole  executive  power  in  the  president ;  and  the  third  arti- 
cle declares  ^^  that  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  this  constitution,  the  laws  ot 
the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority .'' 

This  clause  enables  the  judicial  department  to  receive  juris- 
<liction  to  the  full  extent  of  the  constitution,  laws,  and  treaties 
of  the  United  States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is  capable  of  acting 
on  it.  That  power  is  capable  of  acting  only  when  the  subject 
is  submitted  to  it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case,  and  the  constitution 
declares  that  the  judicial  power  shall  extend  to  all  cases  arising 
ander  the  constitution,  laws,  and  treaties  of  the  United  States. 
The  mit  of  The  Bank  qf  the  UnUed  ^^ates  v.  Osbam  and 
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othtra  is  a  case,  and  the  question  is,  whether  it  arises  under  a 
law  of  the  United  States  ? 

The  appellants  contend  that  it  does  not,  because  several  ques- 
tions may  arise  in  it  which  depend  on  the  general  principles  of 
the  law,  not  on  any  act  of  congress. 

If  this  were  sufficient  to  withdraw  a  case  from  the  jurisdic- 
tion of  the  federal  courts,  almost  every  case,  although  involving 
the  construction  of  a  law,  would  be  withdrawn  ;  and  a  clause 
in  the  constitution,  relating  to  a  subject  of  vital  importance  to 
the   government,  and   expressed   in   the  most  comprehensive 
terms,  would  be  construed  to  mean  almost  nothing.     There  is 
scarcely  any  case  every  part  of  which  depends  on  the  constitu- 
tion, laws,  or  treaties  of  the  United  States.     The  questions, 
whether  the  fact  alleged  as  the  foundation  of  the  action  be 
real  or  fictitious  ;  whether  the  conduct  of  the  plaintiff  has  been 
such  as  to  entitle  him  to  maintain  his  action  ;  whether  his  right 
is  barred  ;  whether  he  has  received  satisfaction,  or  has  in  any 
manner  released  his  claims,  are  questions  some  or  all  of  which 
may  occur  in  almost  every  case  ;  and  if  their  existence  be  sufE- 
cient  to  arrest  the  jurisdiction  of  the  court,  words  which  seem 
intended  to  be  as  extensive  as  ther  constitution,  laws,  and  trea- 
ties of  the  union,  which  seem  designed  to  give  the  courts  of 
the  government  the  construction  of  all  its  acts,  so  far  as  they 
affect  the  rights  of  individuals,  would  be  reduced  to   almost 
nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the 
supreme  court,  the  judicial  power  of  the  United  States  cannot 
be  exercised  in  its  appellate  form.  In  every  other  case  the 
power  is  to  be  exercised  in  its  original,  or  appellate  form,  or 
both,  as  the  wisdom  of  congress  may  direct.  With  the  excep- 
tion of  these  cases,  in  which  original  jurisdiction  is  ^ven  to 
this  court,  there  is  none,  to  which  the  judicial  power  extends, 
from  which  the  original  jurisdiction  of  the  inferior  courts  is  ex- 
cluded by  the  constitution.  Original  jurisdiction,  so  far  as  the 
constitution  gives  a  rule,  is  coextensive  with  the  judicial  power. 
We  find  in  the  constitution  no  prohibition  to  its  exercise   in 
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every  case  in  which  the  judicial  power  can  be  exercised.  It 
would  be  a  very  bold  construction  to  say  that  this  power  could 
be  applied,  in  its  appellate  form  only,  to  the  most  important 
class  of  cases  to  which  it  is  applicable. 

The  constitution  establishes  the  supreme  court,  and  defines 
its  jurisdiction.  It  enumerates  cases  in  which  its  jurisdiction  is 
original  and  exclusive ;  and  then  defines  that  which  is  appel- 
late, but  does  not  insinuate,  that  in  any  such  case,  the  power 
cannot  be  exercised  in  its  original  form  by  courts  of  original 
jurisdiction.  It  is  not  insinuated  that  the  judicial  power,  in 
cases  depending  on  the  character  of  the  cause,  cannot  be  exer- 
cised in  the  first  instance,  in  the  courts  of  the  union,  but  must 
first  be  exercised  in  the  tribunals  of  the  state ;  tribunab  over 
which  the  government  of  the  union  has  no  adequate  control, 
and  which  may  be  closed  to  any  claim  asserted  under  a  law  of 
the  United  States. 

We  perceive,  then,  no  ground  on  which  the  proposition  can 
be  maintained  that  congress  is  incapable  of  giving  the  circuit 
courts  original  jurisdicticm  in  any  case  to  which  the  appellate 
jurisdiction  extends. 

We  ask,  then,  if  it  can  be  sufiicient  to  exclude  this  jurisdic- 
tion, that  the  case  involves  questions  depending  on  general  prin- 
ciples ?  A  cause  may  depend  on  several  questions  of  fact  and 
]aw.  Some  of  these  may  depend  on  the  construction  of  a  law 
of  the  United  States ;  others  on  principles  unconnected  with 
that  law.  If  it  be  a  sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party  may  be  defeated  by  one 
construction  of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  provided  the  facts 
necessary  to  support  the  action  be  made  out,  then  all  the  other 
questions  must  be  decided  as  incidental  to  this  which  gives  that 
jurisdiction.  Those  other  questions  cannot  arrest  the  proceed- 
ings. Under  this  construction,  the  judicial  power  of  the  union 
extends  effectively  and  beneficially  to  that  most  important  class 
of  cases  which  depend  on  the  character  of  the  cause.  On  the 
opposite  construction,  the  judicial  power  never  can  be  extended 
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to  a  whole  case,  as  expressed  by  the  constitution,  but  to  those 
parts  of  cases  only  which  present  the  particular  question  involv- 
ing the  construction  of  the  constitution  or  the  law.  We  say 
it  never  can  be  extended  to  the  whole  case,  because,  if  the  cir- 
cumstance, that  other  points  are  involved  in  it,  shall  disable  con- 
gress from  authorizing  the  courts  of  the  union  to  take  jurisdic- 
tion of  the  original  cause,  it  equally  disables  congress  from 
authorizing  those  courts  to  take  jurisdiction  of  the  whole  cause, 
on  an  appeal,  and  thus  will  be  restricted  to  a  single  question  in 
that  cause  ;  and  words  obviously  intended  to  secure,  to  those 
who  claim  rights  under  the  constitution,  laws,  or  treaties  of  the 
United  States,  a  trial  in  the  federal  courts,  will  be  restricted  to 
the  insecure  remedy  of  an  appeal  upon  an  insulated  point,  after 
it  has  received  that  shape  which  may  be  given  to  it  by  another 
tribunal  into  which  he  is  forced  against  his  will.  - 

We  think,  then,  that,  when  a  question,  to  which  the  judicial 
power  of  the  union  is  extended  by  the  constitution,  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  congress 
to  give  the  circuit  courts  jurisdiction  of  that  cause,  although 
other  questions  of  fact  or  of  law  may  be  involved  in  it. 

The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this 
description.  The  charter  of  incorporation  not  only  creates  it, 
but  gives  it  every  faculty  which  it  possesses.  The  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any 
description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that 
charter  is  a  law  of  the  United  States.  This  being  can  acquire 
no  right,  make  no  contract,  bring  no  suit,  which  is  not  author- 
ized by  a  law  of  the  United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law,  but  all  its  actions  and  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted, 
have  a  case  which  does  not  arise  Uterally,  as  well  as  substan- 
tially, under  the  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the  strongest 
against  the  bank. 

When  a  bank  sues,  the  first  question,  which  presents  itself^ 
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and  which  lies  at  the  foundation  of  the  canse,  is,  Has  this  legal 
entity  a  right  to  sue  ?  Has  it  a  right  to  come,  not  into  this 
court  particularly,  but  into  any  court  ?  This  depends  on  a  law 
of  the  United  States.  The  next  question  is,  Has  this  being  a 
right  to  make  this  particular  contract  ?  If  this  qtiestion  be 
decided  in  the  negative,  the  cause  is  determined  against  ih^ 
plaintiff;  and  this  question,  too,  depends  entirely  on  a  hiW  of 
the  United  States.  These  are  important  questions,  and  they* 
exist  in  every  possible  case.  The  right  to  sue,  if  decided 
once,  is  decided  forever ;  but  the  power  of  congress  was  exer- 
cised antecedently  to  the  first  decision  on  that  right,  and  ff  it 
was  constitutional  then,  it  cannot  cease  to  be  so,  becaose  the 
particular  question  is  decided.  It  may  be  revived  at  the  will  of 
the  party,  and  moat  probably  would  be  renewed,  were  the  tri- 
bunal to  be  changed.  But  the  question  respecting  the  right  to 
make  a  particular  contract,  or  to  acquire  a  particular  property, 
or  to  sue  on  account  of  a  particular  injury,  belongs  to  every 
particular  case,  and  may  be  renewed  in  every  case.  The  ques- 
tion forms  an  original  ingredient  in  every  cause.  Whether  it 
be  in  fact  relied  on  or  not,  in  the  defence,  it  is  still  a  part  of 
the  cause,  and  may  be  relied  on.  The  right  of  the  plaintiff  to 
sue  cannot  depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to  that  defence, 
and  must  depend  on  the  state  of  things  when  the  action  is 
brought.  The  questions  which  the  case  involves,  then,  must 
determine  its  character,  whether  those  questions  be  made  in  the 
cause  or  not. 

The  appellants  say  that  the  case  arises  on  the  contract ;  but 
the  validity  of  the  contract  depends  on  a  law  of  the  United 
States,  and  the  plaintiff  is  compelled,  in  every  case,  to  show  its 
validity.  The  case  arises  emphatically  under  the  law.  The 
act  of  congress  is  its  foundation.  The  contract  could  never 
have  been  made,  but  under  the  authority  of  that  act.  The  act 
itself  is  the  first  ingredient  in  the  case,  is  its  origin,  is  that  from 
which  every  other  part  arises.  That  other  questions  may  also 
vise,  as  the  execution  of  the  contract^  or  iti^  performance^  oan- 

9Wk.fiM. 

31 


CONSTITUTIONAL     OPINIONS. 

not  change  the  case,  or  give  it  any  other  origin  than  the  charter 
of  incorporation.  The  action  still  originates  in,  and  is  sustained 
by,  that  charter. 

The  clause,  giving  the  bank  a  right  to  sue  in  the  circuit  courts 
of  the  United  States,  stands  on  the  same  principle  with  the  acts 
authorizing  officers  of  the  United  States,  who  sue  in  their  own 
names,  to  sue  in  the  courts  of  the  United  States.  The  post- 
master general,  for  example,  cannot  sue  under  that  part  of  the 
constitution  which  gives  jurisdiction  to  the  federal  courts  in 
consequence  of  the  character  of  the  party,  nor  is  he  authorized 
to  sae  by  the  judiciary  act.  He  comes  into  the  courts  of  the 
union  under  the  authority  of  an  act  of  congress,  the  constitu- 
tionality of  which  can  only  be  sustained  by  the  admission  that 
his  suit  is  a  case  arising  under  a  law  of  the  United  States.  If 
it  be  said  that  it  is  such  a  case,  because  a  law  of  the  United 
States  authorizes  the  contract,  and  authorizes  the  suit,  the  same 
reasons  exist  with  respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case  ;  because  that  suit,  too,  is  itself  authorized, 
and  is  brought  on  a  contract  authorized  by  a  law  of  the  United 
States.  It  depends  absolutely  on  tliat  law,  and  cannot  exist 
a  moment  without  its  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank  may  depend,  in 
fact,  altogether  on  questions  unconnected  with  any  law  of  the 
United  States,  it  is  equally  true  with  respect  to  suits  brought 
by  the  postmaster  general.  The  plea  in  bar  may  be  payment, 
if  the  suit  be  brought  on  a  bond,  or  non-assumpsit,  if  it  be 
brought  on  an  open  account,  and  no  other  question  may  arise 
than  what  respects  the  complete  discharge  of  the  demand. 
Yet  the  constitutionality  of  the  act  authorizing  the  postmaster 
general  to  sue  in  the  courts  of  the  United  States  has  never 
been  drawn  into  question.  It  is  sustained  singly  by  an  act  of 
congress,  standing  on  that  construction  of  the  constitution 
which  asserts  the  right  of  the  legislature  to  give  original  jurisdic^ 
tion  to  the  circuit  courts,  in  cases  arising  under  a  law  of  the 
United  States. 

The  clause  in  the  patent  law,  authcnrizing  suits  in  the  circuit 
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courts,  Stands,  we  think,  on  the  same  principle.  Such  a  suit  is 
a  case  arising  under  a  law  of  the  United  States.  Yet  the 
defendant  may  not,  at  the  trial,  question  the  validity  of  the 
patent,  or  make  any  point  which  requires  the  construction  of 
an  act  of  congress.  He  may  rest  his  defence  exclusively  on 
the  &ct  that  he  has  not  violated  the  right  of  the  plaintiff. 
That  this  fact  becomes  the  sole  question  made  in  the  cause 
cannot  oust '  the  jurisdiction  of  the  court,  or  establish  the  posi- 
tion that  the  case  does  not  arise  under  a  law  of  the  United 
States. 

It  is  said  that  a  clear  distinction  ecists  between  the  party 
and  the  cause  ;  that  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connexion ;  and  that  congress  may, 
with  the  same  propriety,  give  a  naturalized  citizen,  who  is  the 
mere  creature  of  a  law,  a  right  to  sue  in  the  coivts  of  the  Uni- 
ted States,  as  give  that  right  to  the  bank. 

This  distinction  is  not  denied ;  and  if  the  act  of  congress 
was  a  simple  act  of  incorporation,  and  contained  nothing  more, 
it  might  be  entided  to  great  consideration.  But  the  act  does 
not  stop  with  incorporating  the  bank.  It  proceeds  to  bestow 
upon  the  being  it  has  made  all  the  faculties  and  capacities 
which  that  being  possesses.  Every  act  of  the  bank  grows  out 
of  this  law,  and  is  tested  by  it  To  use  the  language  of  the 
constitution,  every  act  of  the  bank  arises  out  of  this  law. 

A  naturalized  citizen  is  indeed  made  a  citizen  under  an  act 
of  congress,  but  the  act  does  not  proceed  to  give,  to  regulate, 
or  to  prescribe  his  capacities.  He  becomes  a  member  of  the 
society,  possessing  all  the  rights  of  a  native  citizen,  and  stand«- 
ing;  in  the  view  of  the  constitution,  on  the  footing  of  a  native . 
The  constitution  does  not  authorize  congress  to  enlarge  or 
abridge  those  rights.  The  simple  power  of  the  national  legis- 
lature is  to  prescribe  a  uniform  rule  of  naturalization,  and  the 
exercise  of  this  power  exhausts  it,  so  far  as  respects  the  inidivid- 
ual.  The  constitution  then  takes  him  up,  and,  among  other 
rights,  extends  to  him  the  capacity  of  suing  in  the  courts  of 

the  United  States^  precisely  under  the  same  circumstances 
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under  which  a  native  might  sue.  He  is  distinguishable  in  noth- 
ing from  a  native  citizen,  except  so  far  as  the  constitution 
makes  the  distinction.     The  law  makes  none. 

There  is,  then,  no  resemblance  between  the  act  incorpoiatiiig 
the  bank  and  the  general  naturalization  law. 

Upon  the  best  consideration  we  have  been  able  to  bestow  on 
this  subject,  we  are  of  opinion  that  the  clause  in  the  act  of  in- 
corporation, enabling  the  bank  to  sue  in  the  courts  of  the 
Ufiited  States,  is  consistent  with  the  constitution,  and  to  be 
obeyed  in  all  courts. 


Judge  Marshall  next  goes  into  the  merits  of  the  case ;  but  oi 
the  seven  points  made  the  two  last  on}y  are  oonstitqtional.  We 
give  his  opinion  on  those :  — 

6.  We  proceed  now  to  the  sixth  point  made  by  the  appel- 
lants, which  is,  that,  if  any  case  is  made  in  the  bill,  proper  for 
the  interference  of  a  court  of  chancery,  it  is  against  the  state  of 
Ohio,  in  which  case  the  circuit  court  could  not  execcise  juris- 
diction. 

The  bill  is  brought,  it  is  said,  for  the  purpose  of  protecting 
the  bank  in  the  exercise  of  a  franchise  granted  by  a  law  of  the 
United  States,  which  franchise  the  state  of  Ohio  asserts  a  right 
to  invade,  and  is  about  to  invade.  It  prays  the  aid  of  the 
court  to  restrain  the  officers  of  the  state  from  executing  the 
law.  It  is,  then,  a  controversy  between  the  bank  and  the  state 
of  Ohio.  The  interest  of  the  state  is  direct  an^  immediate,  not 
consequential.  The  process  of  the  court,  though  not  directed 
against  the  state  by  name,  acts  directly  upon  it  by  restraining 
its  officers.  The  process,  therefore,  is  substantially,  though  not 
in  form,  against  the  state,  and  the  court  ought  not  to  proceed 
without  making  the  state  a  party.  If  this  cannot  be  dooe^  the 
court  cannot  take  jurisdiction  of  the  cause. 

The  full  pressure  of  this  argument  is  felt,  and  the  difficulties 
it  presents  are  acknowledged*    The  direct  intereat  of  the  state 
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ill  the  suit^  as  brought,  is  admitted ;  and  had  it  beeA  in  the 
power  of  the  bank  to  make  it  a  party,  perhaps  no  decree  ought 
to  have  been  pronounced  in  the  cause,  until  the  state  was  b^ 
fore  the  court.  But  this  was  not  in  the  power  of  the  bank. 
The  eleventh  amendment  of  the  constitution  has  exempted  ii 
slate  from  the  suits  of  citizens  of  other  states,  or  aliens ;  and 
the  very  difficult  question  is  to  be  decided,  whethel-,  in  such  a 
case,  the  court  may  act  upon  the  agents  employed  by  the  state^ 
and  on  the  property  in  their  hands. 

Before  we  try  this  question  by  the  constitution,  it  may  not  be 
time  misapplied,  if  we  pause  for  a  moment,  and  reflect  on  the 
rektive  situation  of  the  union  with  its  members,  should  the 
objection  prevmili 

A  denial  of  jurisdiction  fol-bids  all  inquiry  into  the  nature  of 
the  case.  It  applies  to  cases  perfectly  dear  in  themselves ;  to 
cases  where  the  government  is  in  the  exercise  of  its  best  estab- 
lished and  most  essential  powers,  as  well  as  to  those  which 
may  be  deemed  questionable.  It  asserts  that  the  agents  of  a 
stale,  alleging  the  authority  of  a  law  void  in  itself,  because 
repugnant  to  the  constitution,  may  arrest  the  execution  of  any 
hw  in  the  United  States.  It  maintains,  that,  if  a  state  shall 
impose  a  fine  or  penalty  on  any  person  employed  in  the  exe- 
cution at  any  law  of  the  United  States,  it  may  levy  that  fine 
or  p^ialty  by  a  ministerial  ofiicer,  without  the  sanction  even  of 
itB  own  courts ;  and  that  the  individual,  though  he  perceives 
the  approaching  danger,  can  obtain  no  protection  from  the 
judicial  department  of  the  government.  The  carrier  of  the 
mail,  the  coUector  of  the  revenue,  the  marshal  of  a  district,  the 
recruiting  officer,  may  all  be  inhibited,  under  ruinous  penalties, 
iirom  the  performance  of  their  respective  duties  ;  the  warrant 
at  a  ministerial  officer  may  authorize  the  collection  of  these 
penalties,  and  the  person  thus  obstructed  in  the  performance  of 
his  doty  may  indeed  resort  to  his  action  for  damages,  after  the 
inffiction  of  the  injury,  but  cannot  avail  himself  of  the  preven- 
tive justice  of  the  nation  to  protect  him  in  the  performance  of 

Us  daties.    Each  member  of.  the  union  is  capable,  at  its  will, 
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others  is  a  case,  and  the  question  is,  whether  it  arises  under  a 
law  of  the  United  States  ? 

The  appellants  contend  that  it  does  not,  because  several  ques- 
tions may  arise  in  it  which  depend  on  the  general  principles  of 
the  law,  not  on  any  act  of  congress. 

If  this  were  sufficient  to  withdraw  a  case  from  the  jurisdic- 
tion of  the  federal  courts,  almost  every  case,  although  involving 
the  construction  of  a  law,  would  be  withdrawn ;  and  a  clause 
in  the  constitution,  relating  to  a  subject  of  vital  importance  to 
the  government,  and  expressed  in  the  most  comprehensive 
terms,  would  be  construed  to  mean  almost  nothing.  There  is 
scarcely  any  case  every  part  of  which  depends  on  the  constitu- 
tion, laws,  or  treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of  the  action  be 
real  or  fictitious  ;  whether  the  conduct  of  the  plaintiff  has  been 
such  as  to  entitle  him  to  maintain  his  action  ;  whether  his  right 
is  barred  ;  whether  he  has  received  satisfaction,  or  has  in  any 
manner  released  his  claims,  are  questions  some  or  all  of  which 
may  occur  in  almost  every  case  ;  and  if  their  existence  be  suffi- 
cient to  arrest  the  jurisdiction  of  the  court,  words  which  seem 
intended  to  be  as  extensive  as  ther  constitution,  laws,  and  trea- 
ties of  the  union,  which  seem  designed  to  give  the  courts  of 
the  government  the  construction  of  all  its  acts,  so  far  as  they 
affect  the  rights  of  individuals,  would  be  reduced  to  almost 
nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the 
supreme  court,  the  judicial  power  of  the  United  States  cannot 
be  exercised  in  its  appellate  form.  In  every  other  case  the 
power  is  to  be  exercised  in  its  original,  or  appellate  form,  or 
both,  as  the  wisdom  of  congress  may  direct.  With  the  excep- 
tion of  these  cases,  in  which  original  jurisdiction  is  given  to 
this  court,  there  is  none,  to  which  the  judicial  power  extends, 
from  which  the  original  jurisdiction  of  the  inferior  courts  is  ex- 
cluded by  the  constitution.  Original  jurisdiction,  so  far  as  the 
constitution  gives  a  rule,  is  coextensive  with  the  judicial  power. 
We  find  in  the  constitution  no  prohibition  to  its  exercise    in 

9  WJuOHL 


OSBORN    ET    AL.   V.    UNITED    STATES    BANK.        319 

every  case  in  which  the  judicial  power  can  be  exercised.  It 
would  be  a  very  bold  construction  to  say  that  this  power  could 
be  applied,  in  its  appellate  form  only,  to  the  most  important 
class  of  cases  to  which  it  is  applicable. 

The  constitution  establishes  the  supreme  court,  and  defines 
its  jurisdiction.  It  enumerates  cases  in  which  its  jurisdiction  is 
original  and  exclusive  ;  and  then  defines  that  which  is  appel- 
late, but  does  not  insinuate,  that  in  any  such  case,  the  power 
cannot  be  exercised  in  its  original  form  by  courts  of  original 
jurisdiction.  It  is  not  insinuated  that  the  judicial  power,  in 
cases  depending  on  the  character  of  the  cause,  cannot  be  exer- 
cised in  the  first  instance,  in  the  courts  of  the  union,  but  must 
first  be  exercised  in  the  tribunals  of  the  state ;  tribunals  over 
which  the  government  of  the  union  has  no  adequate  control, 
and  which  may  be  closed  to  any  claim  asserted  under  a  law  of 
the  United  States. 

We  perceive,  then,  no  ground  on  which  the  proposition  can 
be  maintained  that  congress  is  incapable  of  giving  the  circuit 
courts  original  jurisdiction  in  any  case  to  which  the  appellate 
jurisdiction  extends. 

We  ask,  then,  if  it  can  be  sufficient  to  exclude  this  jurisdic- 
tion, that  the  case  involves  questions  depending  on  general  prin- 
ciples ?  A  cause  may  depend  on  several  questions  of  fact  and 
law.  Some  of  these  may  depend  on  the  construction  of  a  law 
of  the  United  States ;  others  on  principles  unconnected  with 
that  law.  If  it  be  a  sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party  may  be  defeated  by  one 
construction  of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  provided  the  facts 
necessary  to  support  the  action  be  made  out,  then  all  the  other 
questions  must  be  decided  as  incidental  to  this  which  gives  that 
jurisdiction.  Those  other  questions  cannot  arrest  the  proceed- 
ings. Under  this  construction,  the  judicial  power  of  the  union 
extends  effectively  and  beneficially  to  that  most  important  class 
of  cases  which  depend  on  the  character  of  the  cause.     On  the 
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to  a  whole  case,  as  expressed  by  the  constitution,  but  to  those 
parts  of  cases  only  which  present  the  particular  question  involv- 
ing the  construction  of  the  constitution  or  the  law.  We  say 
it  never  can  be  extended  to  Uie  whole  case,  because,  if  the  cir- 
cumstance, that  other  points  are  involved  in  it,  shall  disable  con- 
gress from  authorizing  the  courts  of  the  union  to  take  jurisdic- 
tion of  the  original  cause,  it  equally  disables  congress  from 
authorizing  those  courts  to  take  jurisdiction  of  the  whole  cause, 
on  an  appeal,  and  thus  will  be  restricted  to  a  single  question  in 
that  cause ;  and  words  obviously  intended  to  secure,  to  those 
who  claim  rights  under  the  constitution,  laws,  or  treaties  of  the 
United  States,  a  trial  in  the  federal  courts,  will  be  restricted  to 
the  insecure  remedy  of  an  appeal  upon  an  insulated  point,  after 
it  has  received  that  shape  which  may  be  given  to  it  by  another 
tribunal  into  which  he  is  forced  against  his  will.  - 

We  think,  then,  that,  when  a  question,  to  which  the  judicial 
power  of  the  union  is  extended  by  the  constitution,  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  congress 
to  give  the  circuit  courts  jurisdiction  of  that  cause,  although 
other  questions  of  fact  or  of  law  may  be  involved  in  it. 

The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this 
description.  The  charter  of  incorporation  not  only  creates  it, 
but  gives  it  every  faculty  which  it  possesses.  The  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any 
description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that 
charter  is  a  law  of  the  United  States.  This  being  can  acquire 
no  right,  make  no  contract,  bring  no  suit,  which  is  not  author- 
ized by  a  law  of  the  United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law,  but  all  its  actions  aqd  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted, 
have  a  case  which  does  not  arise  literally,  as  well  as  substan- 
tiaUy,  under  the  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the  strongest 
against  the  bank. 

When  a  bank  sues,  the  first  question,  which  presents  itself, 
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and  which  lies  at  the  foundation  of  the  cause,  is,  Has  this  legal 
entity  a  right  to  sue  ?  Has  it  a  right  to  come,  not  into  this 
court  particularly,  but  into  any  court  ?  This  depends  on  a  law 
of  the  United  States.  The  next  question  is.  Has  this  being  a 
right  to  make  this  particular  contract  ?  If  this  qirestion  be 
decided  in  the  negative,  the  cause  is  determined  against  th^ 
plaintiff;  and  this  question,  too,  depends  entirely  on  a  law  of 
the  United  States.  These  are  important  questions,  and  they* 
exist  in  every  possible  case.  The  right  to  sue,  if  decided 
once,  is  decided  forever ;  but  the  power  of  congress  was  exer- 
cised antecedently  to  the  first  decision  on  that  right,  and  if  it 
was  constitutional  then,  it  cannot  cease  to  be  so,  because  the 
particular  question  is  decided.  It  may  be  revived  at  the  will  of 
the  party,  and  moat  probably  would  be  renewed,  were  the  tri- 
bunal to  be  changed.  But  the  question  respecting  the  right  to 
make  a  particular  contract,  or  to  acquire  a  particular  property, 
or  to  sue  on  account  of  a  particular  injury,  belongs  to  every 
particular  case,  and  may  be  renewed  in  every  case.  The  ques- 
tion forms  an  original  ingredient  in  every  cause.  Whether  it 
be  in  fact  relied  on  or  not,  in  the  defence,  it  is  still  a  part  of 
the  cause,  and  may  be  relied  on.  The  right  of  the  plaintiff  to 
sue  cannot  depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to  that  defence, 
and  must  depend  on  the  state  of  things  when  the  action  is 
brought.  The  questions  which  the  case  involves,  then,  must 
determine  its  character,  whether  those  questions  be  made  in  the 
cause  or  not. 

The  appellants  say  that  the  case  arises  on  the  contract ;  but 
the  validity  of  the  contract  depends  on  a  law  of  the  United 
States,  and  the  plaints  is  compelled,  in  every  case,  to  show  itff 
validity.  The  case  arises  emphatically  under  the  law.  The 
act  of  congress  is  its  foundation.  The  contmct  could  never 
have  been  made,  but  under  the  authority  of  that  act.  The  act 
itself  is  the  first  ingredient  in  the  case,  is  its  origin,  is  that  from 
which  every  other  part  arises.  That  other  questions  may  also 
arise,  as  the  execution  of  the  contraet>  or  itd  performance^  can- 
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not  change  the  case,  or  give  it  any  other  origin  than  the  charter 
of  incorporation.  The  action  still  originates  in,  and  is  sustained 
by,  that  charter. 

The  clause,  giving  the  bank  a  right  to  sue  in  the  circuit  courts 
of  the  United  States,  stands  on  the  same  principle  with  the  acts 
authorizijng  officers  of  the  United  States,  who  sue  in  their  own 
names,  to  sue  in  the  courts  of  the  United  States.  The  post- 
master general,  for  example,  cannot  sue  under  that  part  of  the 
constitution  which  gives  jurisdiction  to  the  federal  courts  in 
consequence  of  the  character  of  the  party,  nor  is  he  authorized 
to  sae  by  the  judiciary  act.  He  comes  into  the  courts  of  the 
union  under  the  authority  of  an  act  of  congress,  the  constitu- 
tionality of  which  can  only  be  sustained  by  the  admission  that 
his  suit  is  a  case  arising  under  a  law  of  the  United  States.  If 
it  be  said  that  it  is  such  a  case,  because  a  law  of  the  United 
States  authorizes  the  contract,  and  authorizes  the  suit,  the  same 
reasons  exist  with  respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case ;  because  that  suit,  too,  is  itself  authorized, 
and  is  brought  on  a  contract  authorized  by  a  law  of  the  United 
States.  It  depends  absolutely  on  that  law,  and  cannot  exist 
a  moment  without  its  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank  may  depend,  in 
fact,  altogether  on  questions  unconnected  with  any  law  of  the 
United  States,  it  is  equally  true  with  respect  to  suits  brought 
by  the  postmaster  general.  The  plea  in  bar  may  be  payment, 
if  the  suit  be  brought  on  a  bond,  or  non-assumpsit,  if  it  be 
brought  on  an  open  account,  and  no  other  question  may  arise 
than  what  respects  the  complete  discharge  of  the  demand. 
Yet  the  constitutionality  of  the  act  authorizing  the  postmaster 
general  to  sue  in  the  courts  of  the  United  States  has  never 
been  drawn  into  question.  It  is  sustained  singly  by  an  act  of 
congress,  standing  on  that  construction  of  the  constitution 
which  asserts  the  right  of  the  legislature  to  give  original  jurisdic- 
tion to  the  circuit  courts,  in  cases  arising  under  a  law  of  the 
United  States. 

The  dattse  in  the  patent  law,  authcnizing  suits  in  the  circuit 
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courts,  stands,  we  think,  on  the  same  principle.  Such  a  suit  is 
a  case  arising  under  a  law  of  the  United  States.  Yet  the 
defendant  maj  not,  at  the  trial,  question  the  validity  of  the 
patent,  or  make  any  point  which  requires  the  construction  of 
an  act  of  congress.  He  may  rest  his  defence  exclusively  on 
the  fact  that  he  has  not  violated  the  right  of  the  plaintiff. 
That  this  fact  becomes  the  sole  question  made  in  the  cause 
cannot  oust  the  jurisdiction  of  the  court,  or  establish  the  posi- 
tion that  the  case  does  not  arise  under  a  law  of  the  United 
States. 

It  is  said  that  a  clear  distinction  etists  between  the  party 
and  the  cause ;  that  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connexion ;  and  that  congress  may, 
with  the  same  propriety,  give  a  naturalized  citizen,  who  is  the 
mere  creature  of  a  law,  a  right  to  sue  in  the  courts  of  the  Uni- 
ted States,  as  give  that  right  to  the  bank. 

This  distinction  is  not  denied ;  and  if  the  act  of  congress 
was  a  simple  act  of  incorporation,  and  contained  nothing  more, 
it  might  be  entitled  to  great  consideration.  But  the  act  does 
not  stop  with  incorporating  the  bank.  It  proceeds  to  bestow 
upon  the  being  it  has  made  all  the  faculties  and  capacities 
which  that  being  possesses.  Every  act  of  the  bank  grows  out 
of  this  law,  and  is  tested  by  it.  To  use  the  language  of  the 
constitution,  every  act  of  the  bank  arises  out  of  this  law. 

A  naturalized  citizen  is  indeed  made  a  citizen  under  an  act 
of  congress,  but  the  act  does  not  proceed  to  give,  to  regulate, 
or  to  prescribe  his  capacities.  He  becomes  a  member  of  the 
society,  possessing  all  the  rights  of  a  native  citizen,  and  stand*- 
ing,  in  the  view  of  the  constitution,  on  the  footing  of  a  native. 
The  constitution  does  not  authorize  congress  to  enlarge  or 
abridge  those  rights.  The  simple  power  of  the  national  legis- 
lature is  to  prescribe  a  uniform  rule  of  naturalization,  and  the 
exercise  of  Uiis  power  exhausts  it,  so  far  as  respects  the  in,divid- 
ual.  The  constitution  then  takes  him  up,  and,  among  other 
rights,  extends  to  him  the  capacity  of  suing  in  the  courts  of 
the  United  States^  precisely  under  the  same  circumstances 
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7*  Is  that  law  unconstitutional  ? 

This  point  was  argued  with  great  ability,  and  decided  by  this 
court,  after  mature  and  deliberate  consideration,  in  the  case  of 
M^CuUoch  T.  The  State  of  Maryland.  A  revision  of  that 
opinion  has  been  requested ;  and  many  considerations  combine 
to  induce  a  review  of  it. 

The  foundation  of  the  argument  in  favor  of  the  right  of  a 
state  to  tax  the  bank  is  laid  in  the  supposed  character  of  that 
institution.  The  argument  supposes  the  corporation  to  have 
been  originated  for  the  management  of  an  individual  concern, 
to  be  founded  upon  contract  between  individuals,  having  private 
trade  and  private  profit  for  its  great  end  and  principal  object 

If  these  premises  were  true,  the  conclusion  drawn  from  them 
would  be  inevitable.  This  mere  private  corporation,  engaged 
in  its  own  business,  with  its  own  views,  would  certainly  be  sub- 
ject to  the  taxing  power  of  the  state,  as  any  individual  would 
be  ;  and  the  casual  circumstance  of  its  being  employed  by  the 
government  in  the  transaction  of  its  fiscal  affairs  would  no 
more  exempt  its  private  business  from  the  operation  of  that 
power  than  it  would  exempt  the  private  business  of  any  indi- 
vidual employed  in  the  same  manner.  But  the  premises  are 
not  true.  The  bank  is  not  considered  as  a  private  corporation, 
whose  principal  object  is  individual  trade  and  individual  profit; 
but  as  a  public  corporation,  created  for  public  and  national  pur- 
poses. That  the  mere  business  of  banking  is,  in  its  own  nature, 
a  private  business,  and  may  be  carried  on  by  individuals  or  com- 
panies having  no  political  connexion  with  the  government,  is 
admitted  ;  but  the  bank  is  not  such  an  individual  or  company. 
It  was  not  created  for  its  own  sake,  or  for  private  purposes.  It 
has  never  been  supposed  that  congress  could  create  such  a 
corporation.  The  whole  opinion  of  the  court,  in  the  case  of 
M'CuUach  V*  The  State  of  Maryland^  is  founded  on,  and  sus- 
tained by,  the  idea  that  the  bank  is  an  instrument  which  is 
<<  necessary  and  proper  for  carrying  into  effect  the  powers  vested 
in  the  government  of  the  United  States."  It  is  not  an  instru- 
ment which  the  government  found  ready  uftide,  and  has  sup- 
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posed  to  be  adapted  to  its  purposes ;  but  one  which  was  created, 
in  the  form  in  which  it  now  appears,  for  national  purposes  only. 
It  is,  undoubtedly,  capable  of  transacting  private  as  well  as 
public  business.  While  it  is  the  great  instrument  by  which  the 
fiscal  operations  of  the  government  are  effected,  it  is  also  trading 
with  individuals  for  its  own  advantage.  The  appellants  endeavor 
to  distinguish  between  this  trade  and  its  agency  for  the  public, 
between  its  banking  operations  and  those  qualities  which  it 
possesses  in  common  with  every  corporation,  such  as  individu- 
ality, immcMTtality,  &c.  While  they  seem  to  admit  the  right  to 
preserve  this  corporate  existence,  they  deny  the  right  to  protect 
it  in  its  trade  and  business. 

If  there  be  anything  in  this  distinction,  it  would  tend  to  show 
that  so  much  of  the  act  as  incorporates  the  bank  is  constitu- 
tional, but  so  much  of  it  as  authorizes  its  banking  operations  is 
unconstitutional.  Congress  can  make  the  inanimate  body,  and 
employ  the  machine  as  a  depository  of,  and  vehicle  for,  the 
conveyance  of  the  treasure  of  the  nation,  if  it  be  capable  of 
being  so  employed,  but  cannot  breathe  into  it  the  vital  spirit 
which  alone  can  bring  it  into  useful  existence. 

Let  this  distinction  be  considered. 

Why  is  it  that  congress  can  incorporate  or  create  a  bank  ? 
This  question  was  answered  in  the  case  of  M'  CuUoch  v.  The 
Sate  of  Maryland.  It  is  an  instrument  which  is  "  necessary 
and  proper ''  for  carrying  on  the  fiscal  operations  of  govern- 
ment. Can  this  instrument,  on  any  rational  calculation,  effect 
its  object,  unless  it  be  endowed  with  that  faculty  of  lending  and 
dealing  in  money  which  is  conferred  by  its  charter  ?  If  it  can, 
if  it  be  as  competent  to  the  purposes  of  government  without 
as  with  this  faculty,  there  will  be  much  difficulty  in  sustaining 
that  essential  part  of  the  charter.  If  it  cannot,  then  this  faculty 
is  necessary  to  the  legitimate  operations  of  government,  and 
was  constitutionally  and  rightfully  engrafted  on  the  institution. 
It  is,  in  that  view  of  the  subject,  the  vital  part  of  the  corpora- 
tion ;  it  is  its  soul ;  and  the  right  to  preserve  it  originates  in  the 
same  principle  witti  the  right  to  preserve  the  skeleton  or  body 
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which  it  animates.  The  distinction  between  destroying  what 
is  denominated  the  corporate  franchise,  and  destroying  its  viTify- 
ing  principle,  is  precisely  as  incapable  of  being  maintained  as 
a  distinction  between  the  right  to  sentence  a  human  being  to 
death,  and  a  right  to  sentence  him  to  a  total  privation  of  suste- 
nance during  life.  Deprive  a  bank  of  its  trade  and  business, 
which  is  its  sustenance,  and  its  immortality,  if  it  have  that 
property,  will  be  a  very  useless  attribute. 

This  distinction,  then,  has  no  real  existence.  To  tax  its 
faculties,  its  trade,  and  occupation,  is  to  tax  the  bank  itself. 
To  destroy  or  preserve  the  one  is  to  destroy  or  preserve  the 
other, 

It  is  urged  that  congress  has  not,  by  this  act  of  incorpora- 
tion, created  the  faculty  of  trading  in  money ;  that  it  had  ante- 
rior existence,  and  may  be  carried  on  by  a  private  individual,  or 
company,  as  well  as  by  a  corporation.  As  this  profession  or 
business  may  be  taxed,  regulated,  or  restrained,  when  conducted 
by  an  individual,  it  may,  likewise,  be  taxed,  regulated,  or  re- 
strained, when  conducted  by  a  corporation. 

The  genera]  correctness  of  these  propositions  need  not  be 
controverted.  Their  particular  application  to  the  question  be- 
fore the  court  is  alone  to  be  considered.  We  do  not  maintain 
that  the  corporate  character  of  the  bank  exempts  its  operations 
from  the  action  of  state  authority.  If  an  individual  were  to  be 
endowed  with  the  same  Acuities,  for  the  same  purposes,  he 
would  be  equally  protected  in  the  exercise  of  those  Ikcufties. 
The  operations  of  the  bank  are  believed  not  only  to  yield  the 
compensation  for  its  services  to  the  government,  but  to  be  essen- 
tial to  the  performance  of  those  services.  Those  operations 
give  its  value  to  the  currency  in  which  all  the  transactions  of 
the  government  are  conducted.  They  are,  therefore,  inseparaWy 
connected  with  those  transactions.  They  enable  the  bank  to 
render  those  services  to  the  nation  for  which  it  was  created,  and 
are,  therefore,  of  the  very  essence  of  its  character,  as  national 
instruments.  The  business  of  the  bank  constitutes  its  capacity 
to  perform,  its  functions,  as  a  machine  for  the  money  transac- 
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tioM  of  the  gOTermnent.  Its  corporate  chaiBcter  ii  merelj  an 
incident^  which  enables  it  to  transact  that  buainest  moie  bene- 
ficially. 

Were  the  secretary  of  the  treasury  to  be  authorised  by  law 
to  appoint  agencies  throughout  the  union,  to  perform  the  public 
functions  of  the  bank,  and  to  be  endowed  with  its  fiiculties,  as 
a  necessary  auxiliary  to  those  functions,  the  operations  of  thoae 
agents  would  be  as  exempt  from  the  control  of  the  ^rtates  as  the 
bank,  and  not  more  so.  If,  instead  of  the  secretary  of  the 
treasury,  a  distinct  office  were  to  be  created  for  the  purpose, 
filled  by  a  person  who  should  receive,  as  a  compensation  for  his 
time,  labor,  and  expense,  the  profits  of  the  banking  business, 
instead  of  other  emoluments,  to  be  drawn  from  the  treasury, 
which  banking  business  was  essential  to  the  operations  of  the 
government,  would  each  state  in  the  union  possess  a  right  to 
control  these  operations?  The  question  on  which  this  right 
wouM  depend  must  always  be.  Are  these  faculties  so  essential  to 
the  fiscal  operations  of  the  government  as  to  authorize  congress 
to  confer  them  ?  Let  this  be  admitted,  and  the  question.  Does 
the  right  to  preserve  them  exist  ?  must  always  be  answered  in 
the  aflirmative. 

Congress  was  of  opinion  that  these  faculties  were  necessary 
to  enable  the  bank  to  perform  the  services  which  are  exacted 
from  it  and  for  which  it  was  created.  This  was  certainly  a 
question  proper  for  the  consideration  of  the  national  legislature. 
Bot  were  it  now  to  undergo  revision,  who  would  have  the 
hardihood  to  say,  that,  without  the  employment  of  a  banking 
capital,  those  services  could  be  performed  ?  That  the  exercise 
of  these  (acuities  greatly  facilitates  the  fiscal  operations  of  the 
government  is  too  obvious  for  controversy  ;  and  who  will  ven* 
tare  to  affirm  that  the  suppression  of  them  wouU  not  materially 
affect  those  opemtions,  and  essentially  impair,  if  not  totally 
destroy,  the  utility  of  the  machine  to  the  government?  The 
cnrrency  which  it  circulates,  by  means  of  its  trade  with  indi* - 
viduals,  is  believed  to  make  it  a  more  fit  instrument  for  the  pur-  ''  ><» 
poses  of  government  than  it  could  otherwise  be ;  and  if  this 
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be  tnie^  the  capacity  to  carry  on  this  trade   is  a  faculty  indis- 
pensable to  the  character  and  objects  of  the  institution. 

The  appellants  admit,  that,  if  this  faculty  be  necessary  to 
make  the  bank  a  fit  instrument  for  the  purposes  of  the  govern- 
ment, congress  possesses  the  same  power  to  protect  the  machine 
in  this,  as  in  its  direct  fiscal  operations ;  but  they  deny  that  it  is 
necessary  to  those  purposes,  and  insist  that  it  is  granted  solely 
for  the  benefit  of  the  members  of  the  corporation.  Were  this 
proportion  to  be  admitted,  all  the  consequences  which  are 
drawn  from  it  might  follow.  But  it  is  not  admitted.  The 
court  has  already  stated  its  conviction,  that,  without^this  capac- 
ity to  trade  with  individuals,  the  bank  would  be  a  very  defec- 
tive instrument,  when  considered  with  a  single  view  to  its  fit- 
ness for  the  purposes  of  government.  On  this  point  the  whole 
argument  rests. 

It  is  contended,  that,  admitting  congress  to  possess  the  power, 
this  exemptioh  ought  to  have  been  expressly  asserted  in  the  act 
of  incorporation ;  and,  not  being  expressed,  ought  not  to  be 
implied  by  the  court 

It  is  not  unusual  for  a  legislative  act  to  involve  consequences 
which  are  not  expressed.  An  ofiicer,  for  example,  is  ordered 
to  arrest  an  individual.  It  is  not  necessary,  nor  is  it  usual,  to 
say  that  he  shall  not  be  punished  for  obeying  this  cadet.  His 
security  is  impUed  in  the  order  itself.  It  is*  no  unusual  thing 
for  an  act  of  congress  to  imply,  without  expressing,  this  very 
exemption  from  state  control,  which  is  said  to  be  so  objection- 
able in  this  instance.  The  collectors  of  the  revenue,  the  carriers 
of  the  mail,  the  mint  establishment,  and  all  those  institutions 
which  are  public  in  their  nature,  are  examples  in  point  It  has 
never  been  doubted  that  all  who  are  employed  in  tliem  are  pro- 
tected, while  in  the  line  of  duty ;  and  yet  this  protection  is  not 
expressed  in  any  act  of  congress.  It  is  incidental  to,  and  is 
implied  in,  the  several  acts  by  which  these  institutions  are  cre- 
ated, and  is  secured  to  the  individuals  employed  in  them,  by 
the  judicial  power  alone ;  that  is,  the  judicial  power  is  the  in- 
strument employed  by  the  government  in  administeriDg  this 
security. 

9  WI1.86S. 


09B0RN    ST    AL.    V.   UNITED    STATES    BANK.      389 

That  department  has  no  wiH  in  any  case.  If  the  sound  con- 
struction of  the  act  be  that  it  exempts  the  trade  of  the  bank, 
as  being  essential  to  the  character  of  a  machine  necessary  to 
the  fiscal  operations  of  the  goTemment,  from  the  control  of  the 
states,  courts  are  as  much  bound  to  give  it  that  construction  as 
if  the  exemption  had  been  established  in  express  terms.  Judi- 
cial power,  as  contradistinguished  from  the  power  of  the  laws, 
has  no  existence.  Courts  are  the  mere  instruments  of  the  law, 
and  can  will  nothing.  When  they  are  said  to  exercise  a  discre- 
tion, it  is  a  mere  legal  discretion,  a  discretion  to  be  exercised 
in  discerning  the  cdurse  prescribed  by  law;  and  when  that  is 
discerned,  it  is  the  duty  of  the  court  to  follow  it.  Judicial 
power  is  never  exercised  for  the  purpose  of  giving  ejBTect  to  the 
wiB  of  the  judge ;  always  for  the  purpose  of  giving  effect  to 
the  win  of  the  legislature,  or,  in  other  words,  to  the  will  of 
the  law. 

The  appellants  rely  greatly  on  the  distinction  between  tlie 
bank  and  the  public  institutions,  such  as  the  mint  or  the  post- 
office.  The  agents  in  those  offices  are,  it  is  said,  officers  of 
goverament,  and  are  excluded  from  a  seat  in  congress.  Not  so 
the  directors  of  the  bank.  The  connexion  of  the  government 
^th  the  bank  is  likened  to  that  with  contractors. 

It  will  not  be  contended  that  the  directors  or  other  officers 
of  the  bank  are  officers  of  government.  But  it  is  contended, 
that,  were  their  resemblance  to  contractors  more  perfect  than  it 
is,  the  right  of  the  state  to  control  its  operations,  if  those  opera- 
tions be  necessary  to  its  character  as  a  machine  employed  by 
tile  government,  cannot  be  maintained.  Can  a  contractor  for 
^applying  a  military  post  with  provisions  be  restrained  from 
^ing  purchases  within  any  state,  or  from  transporting  the  pro- 
tons to  the  place  at  which  the  troops  were  stationed  ?  or  could 
^^  be  fined  or  taxed  for  doing  so?  We  have  not. yet  heard 
these  questions  answered  in  the  affirmative.  It  is  true  that  the 
P^perty  of  the  contractor  may  be  taxed,  as  the  property  of  other 
<3tizeQs  ;  and  so  may  the  local  property  of  the  bank.  But  we 
do  not  admit  that  the  act  of  purchasing,  or  of  conveying  the 
^cles  purchased,  can  be  under  state  control. 


340  COK8TITUTIOKAL    OPINIONS. 

If  the  trade  of  the  bank  be  essential  to  its  cfaaneter  as  a 
machine  for  the  fiscal  operations  of  the  government,  that  trade 
must  be  as  exempt  from  state  control  as  the  actual  conyeyanoe 
of  the  public  money.  Indeed,  a  tax  bears  upon  the  whole 
machine,  as  well  upon  the  faculty  of  collecting  and  transmitting 
the  money  of  the  nation  as  on  that  of  discounting  the  notes  of 
individuals.     No  distinction  is  taken  between  them. 

Considering  the  capacity  of  carrying  on  the  trade  of  banking 
as  an  important  feature  in  the  character  of  this  corporation, 
which  was  necessary  to  make  it  a  fit  instrument  for  the  objects 
for  which  it  was  created,  the  court  adheres  to  its  decision  in  the 
case  of  SVCtjMoch  v.  The  State  of  Maryland,  and  is  of  opin- 
ion that  the  act  of  the  state  of  Ohio,  which  is  certainly  much 
more  objectionable  than  that  of  the  state  of  Maryland,  is  repug* 
nant  to  a  law  of  the  United  States  made  in  pursuance  of  the 
constitution,  and,  therefore,  void.  The  counsel  for  the  appel- 
lants are  too  intelligent,  and  have  too  much  self-respect,  to  pre- 
tend that  a  void  act  can  afford  any  protection  to  the  officers 
who  execute  it     They  expressly  admit  that  it  cannot 

It  being,  then,  shown,  we  think  conclusively,  that  the  defend- 
ants could  derive  neither  authority  nor  protection  from  the  act 
which  they  executed,  and  that  this  suit  is  not  against  the  state 
of  Ohio  within  the  view  of  the  constitution,  the  state  being  no 
party  on  the  record,  the  only  real  question  in  the  cause  is, 
whether  the  record  contains  suflUcient  matter  to  justify  the  court 
in  pronouncing  a  decree  against  the  defendants  ?     That  this 
question  is  attended  with  great  difficulty  has  not  been  concealed 
or  denied.     But  when  we  reflect  that  the  defendants,  Osbom 
and  Harper,  are  incontestably  liable  for  the  full  amount  of  the 
money  taken  out  of  the  bank ;  that  the  defendant,  Currie,  is 
also  responsible  for  the  sum  received  by  him,  it  having  come  to 
his  hands  with  full  knowledge  of  the  unlawful  means  by  which 
it  was  acquired ;  that  the  defendant,  Sullivan,  is  also  responsi- 
ble for  the  sum  specifically  delivered  to  him,  with  notice  that  it 
was  the  property  of  the  bank,  unless  the  form  of  having  made 
an  entry  on  the  books  of  the  treasury  can  countervail  the  Ikot 
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ih^t  18  ma,  in  trath^  kepi  untouched,  in  m  trank,  by  itself,  aft  ft 
deposit,  to  awttit  the  event  of  the  pending  suit  respecting  it ; 
we  may  lay  it  down  as  a  proposition,  safely  to  be  affirmed,  that 
all  the  defendants  in  the  cause  were  liable  in  an  action  at  law 
for  the  amount  of  this  decree^  If  the  original  injunction  was 
properly  awarded^  for  the  reaaoqs  stated  in  Ihe  preceding  part 
of  this  opinion,  the  money  having  reached  the  hands  of  all  those 
to  whom  it  afterwards  came,  with  notice  of  that  injancticHi, 
night  be  pnnaed,  so  long  as  it  remained  a  distinct  depont, 
neither  mixed  with  the  money  of  the  treasvry,  nor  put  into 
ciiculatioD^  Weve  tt  lo  be  admitted  that  th«  original  injunction 
WB8  act  pn^ierly  awarded,  stiU  the  amended  and  supplemental 
biU,  which  brbgs  beHbre  the  court  all  the  parties  wbo  ihad  been 
oMoenied  in  the  transaction,  waB  fiied  after  the  cause  of  action 
hid  com)rfetely  accrued.  The  money  of  the  bank  bad  been 
tetken,  without  authority,  by  some  of  the  defendants,  and  was 
detained  by  the  only  person  who  was  not  an  original  wrong- 
doer, in  a  specific  form ;  so  that  detinue  might  have  been  main- 
tained for  it,  had  it  been  in  the  power  of  the  bank  to  prove  the 
fects  which  are  necessary  to  establish  the  identity  of  the  prop- 
erty sued  for.  Under  such  circumstances,  we  think  a  court  of 
equity  may  afford  its  aid,  on  the  ground  that  a  discovery  is 
necessary,  and  also  on  the  same  principle  that  an  injunction 
issues  to  restrain  a  person  who  has  fraudulently  obtained  posses- 
lion  of  negotiable  notes  from  putting  them  into  circulation,  or 
a  person  having  the  apparent  ownership  of  stock  really  belong- 
ing to  another,  from  transferring  it.  The  suit,  then,  might  be 
&£  well  sustained  in  a  court  of  equity  as  in  a  court  of  law,  and 
the  objection,  that  the  interests  of  the  state  are  committed  to 
Aibordinate  agents,  if  true,  is  the  unavoidable  consequence  of 
exemption  from  being  sued,  —  of  sovereignty.  The  interests 
of  the  United  States  are  sometimes  committed  to  subordinate 
•gents.  It  was  the  case  in  Hoyt  v.  Gelston,  in  the  case  of  The 
ApoUon^  and  in  the  case  of  Doddridge^ a  Lessee  v.  Thompson 
fl»d  Wright^  and  in  many  others.  An  independent  foreign 
Bovereign  cannot  be  sued,  and  does  not  appear  in  court.     But 
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a  friend  of  the  court  comes  in,  and,  by  suggestion,  gives  it  to 
understand  that  his  interests  are  involved  in  the  contro?enf. 
The  interests  of  the  sovereign,  in  such  a  case,  and  in  ereij 
other  where  he  chooses  to  assert  them  under  the  name  of  the 
real  party  to  the  cause,  are  as  well  defended  as  if  he  were  a 
party  to  the  record.  But  his  pretensions,  where  they  are  not 
well  founded,  cannot  arrest  the  right  of  a  party  having  a  right 
to  the  thing  for  which  he  sues.  Where  the  right  is  in  the  plain- 
tiff, and  the  possession  in  the  defendant,  the  inquiry  cannot  be 
stopped  by  the  m^e  assertion  of  title  in  a  sovereign.  The 
court  must  proceed  to  investigate  the  assertion,  and  examine 
the  title.  In  the  case  at  bar,  the  tribunal  established  by  the 
constitution,  for  the  purpose  of  deciding,  ultimately,  in  all  cases 
of  this  description,  had  solemnly  determined  that  a  state  law 
imposing  a  tax  on  the  Bank  of  the  United  States  was  uncon- 
stitutional and  void,  before  the  wrong  was  committed  for  which 
this  suit  was  brought. 
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THE  BANK  OF  THE  UNITED  STATES  v.   THE 
PLANTERS'  BANK  OF  GEORGIA- 

FfiBBUART  TSBM,  1824. 

[9  WheatoD'f  Reporti,  904  -  914.] 

Trk  qaeertbns  in  this  case  are  slated  folly  in  tiie  following 
opinion  of  the  court  as  given  by  the  chief  justice :  — 

In  this  case,  the  petition  of  the  plaintiffs,  which,  according 
to  the  practice  of  the  state  of  Geoigia,  is  substituted  for  a 
declaration,  is  founded  on  promissory  notes  payable  to  a  per- 
son named  in  the  notes,  ''  or  bearer,"  and  states  that  the  notes 
were  ''  duly  transferred,  assigned,  and  delivered"  to  the  plain- 
tiffs,  "  who  thereby  became  the  lawful  bearer  thereof,  and  enti- 
tled to  payment  of  the  sums  therein  specified ;  and  that  the 
defendants,  in  consideration  of  their  liability,  assumed,"  &c. 

The  Planters'  Bank  pleads  to  the  jurisdiction  of  the  court, 
and  all^pes  that  it  is  a  corporation  of  which  the  state  of  Geor- 
gia, and  certain  individuals,  who  are  citizens  of  the  same  state 
with  some  of  the  plaintiffs,  are  members.  The  plea  also 
alleges  that  the  persons  to  whom  the  notes  mentioned  in  the 
petition  were  made  payable  were  citizens  of  the  state  of  Geor- 
gia, and,  therefore,  incapable  of  suing  the  said  bank  in  a  circuit 
coort  of  the  United  States  ;  and  being  so  incapable,  could  not, 
by  tnuisferring  the  notes  to  the  plaintiffs,  enable  them  to  sue  in 
that  court. 

To  this  plea  the  plaintiffs  demulred,  and  the  defendants 
joined  in  demurrer. 

On  the  argument  of  the  demurrer,  the  judges  were  divided 
on  two  questions :  — 

1.  Whether  the  averments  in  the  declaration  be  sufficient  in 
law  to  give  this  court  jurisdiction  of  the  cause  ? 

2.  Whether,  on  the  pleadings  in  the  same,  the  plaintiffs  be 
entitled  to  judgment  ? 
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The  first  question  was  fuUy  considered  by  the  oonrt  in  the 
case  of  Oshom  v.  The  Bank  qf  the  United  States,  and  it  is 
unnecessary  to  repeat  the  reasoning  used  in  that  case*  We  ue 
of  opinion  that  the  aTerments  in  the  declaration  are  sufficient 
to  give  the  court  jurisdiction  of  the  cause. 

2d.  The  second  pobt  is  underatood  to  invohre  twoqaes^ 
tions :  — 

1.  Does  the  circumstance,  that  the  state  is  a  corporator,  bring 
this  cause  within  the  clause  in  the  ponstitution  which  gives 
jurisdiction  to  the  supreme  court  where  a  state  is  a  party,  oi 
bring  it  within  the  eleventh  amendment  ? 

2.  Does  the  fact,  that  the  note  is  made  payable  to  a  dtizen 
of  the  state  of  Georgia,  or  bearer,  oust  the  jurisdiction  of  the 
court? 

1.  Is  the  state  of  Geoigia  a  party  defendant  in  this  case  ?  U 
it  is,  then  the  suit,  had  the  eleventh  amendment  never  been 
adopted,  must  have  been  brought  in  the  supreme  court  of  the 
United  States.  Could  this  court  have  entertained  jurisdiction 
in  the  case  ? 

We  think  it  could  not.  To  have  given  the  supreme  court 
original  jurisdiction,  the  state  must  be  plaintiff  or  defendant  as 
a  state,  and  must,  as  a  state,  be  a  party  on  the^  record.  A  suit 
against  the  Planters'  Bank  of  Georgia  is  no  more  a  suit  against 
the  state  of  Georgia  than  against  any  other  individual  corpo- 
rator. The  state  is  not  a  party,  that  is,  an  entire  party  in  the 
cause. 

If  this  suit  could  not  have  been  brought  originally  in  the 
supreme  court,  it  would  be  difficult  to  show  that  it  is  within 
the  eleventh  amendment.  That  amendment  does  not  purport 
to  do  more  than  to  restrain  the  construction  which  might  other- 
wise be  given  to  the  constitution ;  and  if  this  case  be  not  one 
of  which  the  supreme  court  could  have  taken  original  jurisdic- 
tion, it  is  not  within  the  amendment.  This  is  not,  we  think,  a 
case  in^  which  the  character  of  the  defendant  gives  jurisdiction 
to  the  court  If  it  did,  the  suit  could  be  instituted  only  in  the 
supreme  court    This  suit  is  not  to  be  sustained  because  the 
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Plantem'  Bank  is  suftUe  in  the  federal  conrts,  bat  becaiue  the 
plaintiff  has  a  right  to  sue  any  defendant  in  that  court,  who  is 
not  withdrawn  from  its  jurisdiction  by  the  constitution,  or  by 
law.  The  suit  is  against  a  corporation,  and  the  judgment  is  to 
be  satisfied  by  the  property  of  the  corporation,  not  by  that  of 
the  individual  corporators.  The  state  does  not,  by  becoming  a 
corporator,  identify  itself  with  the  corporation.'  The  Planters' 
Bank  of  Georgia  is  not  the  state  of  Oeoigia,  although  the  state 
holds  an  interest  in  it. 

It  is,  we  thifik,  a  sound  principle,  that,  when  a  government 
becomes  a  partner  in  any  trading  company,  it  devests  itself,  so 
&r  as  concerns  the  transactions  of  that  company,  of  its  sover- 
eign chamcter,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  preroga- 
tives, tt  descends  to  a  level  with  those  with  whom  it  associates 
itself,  and  takes  the  character  which  belongs  to  its  associates^ 
Md  to  die  business  which  is  to  be  transacted.  Thus,  many 
*tates  of  tfiis  onion,  who  have  an  interest  in  banks,  are  not 
mtble  even  in  their  own  courts ;  yet  they  never  exempt  the 
corporation  from  being  sued.  The  state  of  Georgia,  by  giving 
to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  strips 
itself  of  its  sovereign  character,  so  fiir  as  respects  the  transac* 
tioDS  of  the  bank,  and  waives  all  the  privileges  of  that  charac- 
ter. As  a  member  of  a  corporation,  a  government  never  exer* 
cues  its  sovereignty.  It  acts  merely  as  a  corporator,  and 
exercises  no  other  powers,  in  the  management  of  the  affairs 
^  the  corporation,  than  are  expressly  given  by  the  incorpora- 
tiugact 

The  government  of  the  union  held  shares  in  the  old  Bank  of 
the  United  Slates  ;  but  the  privil^es  of  the  government  were 
not  imparted  by  that  circumstance  to  the  bank.  The  United 
States  was  not  a  party  to  suits  brought  by  or  against  the  bank, 
in  the  sense  of  the  constitution*  So  with  respect  to  the  pres* 
^t  bank.  Suits  brought  by  or  against  it  are  not  understood  to 
^  brought  by  or  against  the  United  States.  The  govemsient^ 
by  becoming  a  corporator,  lays  doMm  its  sovereignty^  so  far  as 
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respects  the  transactions  of  the  ccHrporation^  and  ezerdses  no 
power  or  privilege  which  is  not  derived  from  the  charter. 

We  think,  then,  that  the  Planters'  Bank  of  Georgia  is  not 
exempted  from  being  sued  in  the  federal  courts  by  the  circum- 
stance that  the  state  is  a  corporator. 

2.  We  proceed  next  to  inquire  whether  the  jurisdiction  of 
the  court  is  ousted  by  the  circumstance  that  the  notes  cm  which 
the  suit  was  instituted  were  made  payable  to  citizens  of  the 
state  of  Georgia. 

Without  examining,  whether  in  this  case  the  original  prom- 
ise is  not  to  the  bearer,  the  court  will  }»oceed  to  the  more  gen- 
eral question,  whether  the  bank,  as  endorsee,  may  maintain  a 
suit  against  the  maker  of  a  note  payable  to  a  citizen  of  the 
state.  The  words  of  the  judiciary  act,  section  eleventh,  aie, 
**  Nor  shall  any  district  or  circuit  court  have  cognizance  of  any 
suit,  to  recover  the  contents  of  any  promissory  note,  or  other 
chose  in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents,  if 
no  assignment  had  been  made,  except  in  cases  of  foreign  bills 
of  exchange." 

This  is  a  limitation  on  the  jurisdiction  conferred  by  the  judi- 
ciary act  It  was  apprehended  that  bonds  and  notes,  given,  in 
ihe  usual  course  of  business,  by  citizens  of  the  same  state,  to 
each  odier,  might  be  assigned  to  the  citizens  of  another  state, 
and  thus  render  the  maker  liable  to  a  suit  in  the  federal  courts. 
To  remove  this  inconvenience,  the  act,  which  gives  jurisdiction 
to  the  courts  of  the  union  over  suits  brought  by  the  citizen  of 
one  state  against  the  citizen  of  another,  restrains  that  jurisdic- 
tion, where  the  suit  is  brought  by  an  assignee,  to  cases  where 
the  suit  might  have  been  sustained,  had  no  assignment  been 
made.  But  the  bank  does  not  sue  in  virtue  of  any  right  con- 
ferred by  the  judiciary  act,  but  in  virtue  of  the  right  conferred 
by  its  charter.  It  does  not  sue  because  the  defendant  is  a  citi- 
zen of  a  different  state  from  any  of  its  members,  but  because 
its  charter  confers  upon  it  the  right  of  suing  its  debtors  in  a 
circuit  court  of  the  United  States. 
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If  the  bank  could  not  sue  a  person  who  was  a  citizen  of  the 
same  state  with  any  one  of  its  members,  in  the  circuit  court, 
this  disability  would  defeat  the  power.  There  is,  probably,  not 
a  commercial  state  in  the  union,  some  of  whose  citizens  are  not 
members  of  tiie  Bank  of  the  United  States.  There  is,  conse- 
quently, scarcely  a  debt  due  to  the  bank  for  which  a  suit  could 
be  maintained  in  a  federal  court,  did  the  jurisdiction  of  the 
court  depend  on  citizenship.  A  general  power  to  sue  in  any 
circuit  court  of  the  United  States,  expressed  in  terms  obviously 
intended  to  comprehend  every  case,  would  thus  be  construed  to 
comprehend  no  case.  Such  a  construction  cannot  be  the  cor* 
rect  one. 

We  think,  then,  that  the  charter  gives  to  the  bank  a  right  to 

sue  in  the  circuit  courts  of  the  United  States,  without  regard  to 

citizenship ;  and  that  the  certificate  on  both  questions  must  be 

in  fiivor  of  the  plaintiff. 
•  wkns. 


848  COKBTlTUTIONILli    OPINIOITS. 

POSTMASTER  GENERAL  v.  EARLY  AND  OTHERS. 

January  Tekm,  1827. 
[12  Wheaton'f  lUports,  196-158.] 

Earlt  was  postmaster  at  Savannah,  and  with  the  other  de- 
fendants executed  a  bond  to  pay  over  postages  received  bjr 
him.  He  did  not  do  this,  and  was  sued  with  his  coobligors  in  the 
circuit  court  for  the  district  of  Georgia  by  the  postmaster  gen- 
eral in  his  own  name.  He  pleaded  to  the  jurisdiction  of  the 
court  on  the  ground,  that,  as  the  postmaster  general  had  sued  in 
his  own  name,  the  United  States  was  not  a  party  to  the  suit 
The  opinions  of  the  circuit  judges  being  opposed,  the  case  was 
certified  to  the  supreme  court,  the  opinion  of  which  was  deliv- 
ered by  Chief  Justice  Marshall,  as  follows :  — 

The  postoffice  department  was  established  at  the  commence- 
ment of  the  Revolution,  under  the  superintendence  of  a  post- 
master general,  who  was  authorized  to  appoint  his  deputies,  and 
was  made  responsible  for  their  conduct  Soon  after  the  adop- 
tion of  the  present  government,  in  September,  1789,  congress 
passed  a  temporary  act,  directing  that  a  postmaster  general 
should  be  appointed,  and  that  his  powers,  and  the  regulations 
of  his  office,  should  be  the  same  as  they  last  were,  ^^  under  the 
resolutions  and  ordinances  of  the  last  congress."  The  power 
of  appointing  deputies,  therefore,  and  the  responsibility  for 
their  conduct,  still  remained  with  the  postmaster  general. 

This  act  was  continued  until  the  first  day  of  June,^  1792.  In 
February,  1792,  an  act  was  passed  detailing  the  duties  and 
powers  of  the  postmaster  general,  and  fixing  the  rates  of  post- 
age. It  directs  his  deputies  to  settle  at  the  end  of  every  three 
months,  and  to  pay  up  the  moneys  in  their  hands ;  on  fieulure  to 
do  which,  it  becomes  the  duty  of  the  postmaster  general  "  to 

19  Wh.  144. 
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cause  8  suit  to  be  commenced  against  the  person  or  persons  so 
neglectiBg  or  refusii^.  And  if  tbe  postmaster  general  shall 
not  cause  snch  suit  to  be  commenced  within  three  months  from 
the  end  of  every  such  three  mcMiths,  the  babnces  due  fram 
eyery  such  delinquent  shall  be  charged  to  and  recoverable  from 
him/'  This  act  was  to  take  effect  on  the  first  of  June,  1792, 
and  to  continue  for  two  years.  In  May,  1794,  a  permanent 
act  was  passed.  It  retains  the  provision  requiring  the  postr 
master  general  to  setde  quarterly  with  his  deputies,  but  omits 
that  which  makes  it  his  duty  to  cause  suits  to  be  instituted 
within  three  months  after  failure. 

In  March,  1799>  the  subject  was  again  taken  up,  and  congress 
passed  ad  act  which  retains  the  clause  making  it  the  duty  of 
the  deputy  postmasters  to  settle  their  accounts  quarterly,  and 
retnslates  that  which  directs  the  postmaster  generid  to  cause 
suits  to  be  instituted  against  delinquents ;  substituting  six 
months  in  the  place  of  three  after  the  expiration  of  the  quar- 
ter, under  the  penalty  of  being  himself  chargeable  with  the 
arrears  due  from  such  delinquent  This  act  declares  that  all 
causes  of  action  arising  under  it  may  be  sued  before  the  judi- 
cial courts  of  the  several  states  and  of  the  several  territories  of 
the  United  States. 

Id  April,  1810,  congress  passed  an  act  for  regulating  the 
postoffice  establishment,  which  enacts,  among  other  things, 
that  all  suits,  thereafter  to  be  brought  for  the  recovery  of  debts 
or  balances  due  to  the  general  postoffice,  should  be  instituted 
in  the  name  of  ^<  the  postmaster  general  of  the  United  States." 
This  act  also  authorizes  all  causes  of  action  arising  under  it  to 
be  sued  in  the  courts  of  the  states  and  territories. 

In  March,  1815,  congress  passed  '^  An  Act  to  vest  more  effect- 
uaUy  in  the  State  Courts,  and  in  the  District  Courts  of  the  Uni- 
ted States,  Jurisdiction  in  the  Cases  therein  mentioned." 

Thi»  act  enables  the  state  courts  to  take  cognizance  of  all 

suits  arising  under  any  law  for  the  collection  of  any  direct  tax 

or  internal  duties  of  the  United  States.     The  fourth  section 

contams  this  clause :   <^  And  be  it  further  enacted,  that  the  dis^ 
lawkus. 
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a  friend  of  the  court  comes  in,  and,  by  suggeftion,  giyes  it  to 
understand  that  his  interests  are  involved  in  the  contioveny. 
The  interests  of  the  sovereign,  in  such  a  case,  and  in  eveiy 
other  where  he  chooses  to  assert  them  under  the  name  of  tbe 
real  party  to  the  cause,  are  as  well  defended  as  if  he  were  a 
party  to  the  record.  But  his  pretensions,  where  they  are  not 
well  founded,  cannot  arrest  the  right  of  a  party  having  a  right 
to  the  thing  for  which  he  sues.  Where  the  right  is  in  the  fdain- 
tiff,  and  the  possession  in  the  defendant,  the  inquiry  cannot  be 
stopped  by  the  mere  asserticui  of  title  in  a  sovereign.  Tbe 
court  must  proceed  to  investigate  the  assertion,  and  examine 
the  title.  In  the  case  at  bar,  the  tribunal  established  by  tbe 
constitution,  for  the  purpose  of  deciding,  ultimately,  in  all  cases 
of  this  description,  had  solemnly  determined  that  a  state  law 
imposing  a  tax  on  the  Bank  of  the  United  States  was  uncon- 
stitutional and  void,  before  the  wrong  was  ccmunitted  for  which 
this  suit  was  brought. 

OWIkSM. 
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THE  BANK  OF  THE  UNITED  STATES  v.  THE 
PLANTERS'  BANK  OF  GEORGIA- 

FfiBBUART  Tbbm,  1824« 

p  Wheaton't  Reporti,  904  -  914.] 

Thb  qaestions  in  this  case  are  slated  folly  in  tiie  following 
opiiuon  of  the  court  as  given  by  the  chief  justice :  — 

In  this  case,  the  petition  of  the  plaintiffs,  which,  according 
to  the  practice  of  the  state  of  Geoigia,  is  substituted  for  a 
declaration,  is  founded  on  promissory  notes  payable  to  a  per- 
son named  in  the  notes,  ^'  or  bearer,"  and  states  that  the  notes 
w«:e  ''  duly  transferred,  assigned,  and  delivered"  to  the  plain- 
tiffs, ''  who  thereby  became  the  lawful  bearer  thereof,  and  enti- 
tled to  payment  of  the  sums  therein  specified ;  and  that  the 
defendants,  in  consideration  of  their  liability,  assumed,"  &c. 

The  Planters'  Bank  pleads  to  the  jurisdiction  of  the  court, 
and  alleges  that  it  is  a  corporation  of  which  the  state  of  Geor- 
gia, and  certain  individuals,  who  are  citizens  of  the  same  state 
with  some  of  the  plaintiffs,  are  members.  The  plea  isdso 
alleges  that  the  persons  to  whom  the  notes  mentioned  in  the 
petition  were  made  payable  were  citizens  of  the  state  of  Geor- 
gia, and,  therefore,  incapable  of  suing  the  said  bank  in  a  circuit 
court  of  the  United  States  ;  and  being  so  incapable,  could  not, 
by  transferring  the  notes  to  the  plaintiffs,  enable  them  to  sue  in 
that  court. 

To  this  plea  the  plaintiffs  demulred,  and  the  defendants 
joined  in  demurrer. 

On  the  argument  of  the  demurrer,  the  judges  were  divided 
on  two  questions :  — 

1.  Whether  the  averments  in  the  declaration  be  sufficient  in 
law  to  give  this  court  jurisdiction  of  the  cause  ? 

S.  Whether,  on  the  pleadings  in  the  same,  the  plaintiffs  be 
entitled  to  judgment  ? 

•  Wh.  906. 
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The  first  question  was  fully  considered  by  the  court  in  the 
case  of  Osbom  v.  The  Bank  of  the  Untied  States,  and  it  is 
unnecessary  to  repeat  the  reasoning  used  in  that  case.  We  are 
of  opinion  that  the  averments  in  the  declaration  are  sufficient 
to  give  the  court  jurisdiction  of  the  cause. 

2d.  The  second  pomt  is  underatood  to  involve  two  ques- 
tions :  — 

1.  Does  the  circumstance,  that  the  state  is  a  corporator,  bring 
this  cause  within  the  clause  in  the  ponstitution  which  gives 
jurisdiction  to  the  supreme  court  where  a  state  is  a  par^,  or 
bring  it  within  the  eleventh  amendment  ? 

3.  Does  the  fact,  that  the  note  is  made  payable  to  a  citizen 
of  the  state  of  Georgia,  or  bearer,  oust  the  jurisdiction  of  the 
court? 

1.  Is  the  state  of  Georgia  a  party  defendant  in  this  case  ?  If 
it  is,  then  the  suit,  had  the  eleventh  amendment  never  been 
adopted,  must  have  been  brought  in  the  supreme  court  of  the 
United  States.  Could  this  court  have  entertained  jurisdiction 
in  the  case  ? 

We  think  it  could  not.  To  have  given  the  supreme  court 
original  jurisdiction,  the  state  must  be  plaintifT  or  defendant  as 
a  state,  and  must,  as  a  state,  be  a  party  on  the^  record.  A  suit 
against  the  Planters'  Bank  of  Geor^a  is  no  more  a  suit  against 
the  state  of  Georgia  than  against  any  other  individual  corpo- 
rator. The  state  is  not  a  party,  that  is,  an  entire  party  in  the 
cause. 

If  this  suit  could  not  have  been  brought  originally  in  the 
supreme  court,  it  would  be  difficult  to  show  that  it  is  within 
the  eleventh  amendment  That  amendment  does  not  purpwt 
to  do  more  than  to  restnun  the  construction  which  might  other- 
wise be  given  to  the  constitution  ;  and  if  this  case  be  not  one 
of  which  the  supreme  court  could  have  taken  original  jurisdic- 
tion, it  is  not  within  the  amendment.  This  is  not,  we  think,  a 
case  in^  which  the  character  of  the  defendant  gives  jurisdiction 
to  the  court  If  it  did,  the  suit  could  be  instituted  only  in  the 
supreme  court    This  suit  is  not  to  be  sustained  because  the 
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Planten'  Bank  is  suftUe  in  the  federal  courts,  but  because  the 
plaintiff  has  a  right  to  sue  any  defendant  in  that  courts  who  is 
tiot  withdrawn  from  its  jurisdiction  by  the  constitution,  or  by 
law.  The  suit  is  against  a  corporation,  and  the  judgment  is  to 
be  satisfied  by  the  property  of  the  corporation,  not  by  that  of 
the  individual  corporators.  The  state  does  not,  by  becoming  a 
corporator,  identify  itself  with  the  corporation..  The  Planters' 
Bank  of  Geoigia  is  not  the  state  of  Oeolgii^  although  the  state 
holds  an  interest  in  it. 

It  is,  we  think,  a  sound  principle,  that,  when  a  government 
becomes  a  partner  in  any  trading  company,  it  devests  itself,  so 
hr  as  concerns  the  transactions  of  that  company,  of  its  sover- 
eign character,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  preroga- 
tives, it  descends  to  a  level  with  those  with  whom  it  associates 
itself,  and  takes  the  character  which  belongs  to  its  associates^ 
and  to  die  business  which  is  to  be  transacted.  Thus,  many 
states  of  this  onion,  who  have  an  interest  in  banks,  are  not 
suable  even  in  their  own  courts ;  yet  they  never  exempt  the 
corporation  from  being  sued.  The  state  of  Georgia,  by  giving 
to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  strips 
itself  of  its  sovereign  character,  so  far  as  respects  the  transac* 
tions  of  the  bank,  and  waives  all  the  privileges  of  that  charac- 
ter. As  a  member  of  a  corporation,  a  government  never  exer* 
cises  its  sovereignty.  It  acts  merely  as  a  corporator,  and 
exercises  no  other  powers,  in  the  management  of  the  affairs 
of  the  corporation,  than  are  expressly  given  by  the  incorpora- 
ting act 

The  government  of  the  union  held  shares  in  the  old  Bank  of 
the  United  Slates ;  but  the  privil^es  of  the  government  were 
not  imparted  by  that  circumstance  to  the  bank.  The  United 
States  was  not  a  party  to  suits  brought  by  or  against  the  hanky 
in  the  sense  of  the  constitution^  So  with  respect  to  the  pres* 
ent  bank.  Suits  brought  by  or  against  it  are  not  understood  to 
be  brought  by  or  against  the  United  States.  The  goTeroinent^ 
by  becoming  a  corporator,  lays  doMm  its  sovereignty^  so  far  as 
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respects  the  transactions  of  the  corporation,  and  exercises  no 
power  or  privilege  which  is  not  derived  from  the  charter. 

We  think,  then,  that  the  Planters'  Bank  of  Georgia  is  not 
exempted  from  being  sued  in  the  federal  courts  by  the  circum- 
stance that  the  state  is  a  corporator* 

2.  We  proceed  next  to  inquire  whether  the  jurisdiction  of 
the  court  is  ousted  by  the  circumstance  that  the  notes  on  which 
the  suit  Mras  instituted  were  made  payable  to  citizens  of  the 
state  of  Georgia. 

Without  exkmining,  whether  in  this  case  the  original  prom- 
ise is  not  to  the  bearer,  the  court  will  jnxxseed  to  the  more  gen- 
eral question,  whether  the  bank,  as  endorsee,  may  maintain  a 
suit  against  the  maker  of  a  note  payable  to  a  dtiien  of  the 
state.  The  words  of  the  judiciary  act,  secticm  eleventh,  are, 
**  Nor  shall  any  district  or  circuit  court  have  cognizance  of  any 
suit,  to  recover  the  contents  of  any  promissory  note,  or  other 
chose  in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents,  if 
no  assignment  had  been  made,  except  in  cases  of  foreign  biUs 
of  exchange." 

This  is  a  limitation  on  the  jurisdiction  conferred  by  the  judi- 
ciary act  It  was  apprehended  that  bonds  and  notes,  given,  in 
the  usual  course  of  business,  by  citizens  of  the  same  state,  to 
each  other,  might  be  assigned  to  the  citizens  of  another  state, 
and  thus  render  the  maker  liable  to  a  suit  in  the  federal  courts. 
To  remove  this  inconvenience,  the  act,  which  gives  jurisdiction 
to  the  courts  of  the  union  over  suits  brought  by  the  citizen  of 
one  state  against  the  citizen  of  another,  restrains  that  jurisdic- 
tion, where  the  suit  is  brought  by  an  assignee,  to  cases  where 
the  suit  might  have  been  sustained,  had  no  assignment  been 
made.  But  the  bank  does  not  sue  in  virtue  of  any  right  con- 
ferred by  the  judiciary  act,  but  in  virtue  of  the  right  confened 
by  its  charter.  It  does  not  sue  because  the  defendant  is  a  citi- 
zen of  a  different  state  from  any  of  its  members,  but  because 
its  charter  confers  upon  it  the  right  of  suing  its  debtors  in  a 
circuit  court  of  the  United  States. 

9  Wh.90». 
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If  the  bank  could  not  sue  a  person  who  was  a  citizen  of  the 
same  state  with  any  one  of  its  members,  in  the  circuit  court, 
this  disabiUty  would  defeat  the  power.  There  is,  probably,  not 
a  commercial  state  in  the  union,  some  of  whose  citizens  are  not 
members  of  the  Bank  of  the  United  States.  There  is,  conse- 
quently, scarcely  a  debt  due  to  the  bank  for  which  a  suit  could 
be  maintained  in  a  federal  court,  did  the  jurisdiction  of  the 
court  depend  on  citizenship.  A  general  power  to  sue  in  any 
drcuit  court  of  the  United  States,  expressed  in  terms  obviously 
intended  to  comprehend  every  case,  would  thus  be  construed  to 
comprehend  no  case.  Such  a  construction  cannot  be  the  cor- 
rect one. 

We  think,  then,  that  the  charter  gives  to  the  bank  a  right  to 
sue  in  the  circuit  courts  of  the  United  States,  without  regard  to 
citizenship ;  and  that  the  certificate  on  both  questions  must  be 
in  &vor  of  the  plaintiff. 
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trict  court  of  the  United  States  shall  have  cognizance,  oonciuv 
rent  with  the  courts  and  magistrates  of  the  several  states,  and 
the  circuit  courts  of  the  United  States,  of  all  suits  at  common 
law,  where  the  United  States,  or  any  officer  thereof,  under  the 
authority  of  any  act  of  congress,  shall  sue,  although  the  debt, 
claim,  or  other  matter  in  dispute,  shall  not  amount  to  one  hun- 
dred dollars."  On  these  several  acts  the  questtcm  of  jurisdio- 
tion  depends. 

The  suit  is.  brought  for  money  due  to  the  United  States ;  and 
at  any  time  previous  to  the  act  of  1810,  the  suit  for  the  money, 
had  no  bond  been  taken,  might  have  been  brought  in  the  name 
of  the  United  States.  It  is  not  certain,  that,  independent  of 
the  bond,  it  could  have  been  instituted  in  the  name  of  any 
other  party.  The  courts  of  the  United  States  had,  of  course, 
jurisdiction.  The  laws  make  it  the  duty  of  the  postmaster 
general  to  '<  cause  suits  to  be  instituted,"  not  to  bring  them ; 
and  it  was  not  until  March,  1799,  that  congress  authorised 
these  suits  to  be  instituted  in  the  state  courts.  It  is  obvious 
that  the  right  to  institute  them  in  those  courts,  anterior  to  the 
passage  of  that  act,  was  doubted,  at  any  rate,  was  not  exer- 
cised ;  for  it  could  not  have  been  deemed  necessary  to  give 
expressly  the  power  to  sue  in  those  courts,  had  the  power  been 
admitted  to  exist,  and  been  commonly  exercised.  We  must 
suppose,  then,  that  these  suits  were  usually  instituted  in  the 
courts  of  the  United  States ;  and  no  doubt  could  be  enter- 
tained on  the  question  of  jurisdiction,  if  they  were  brought, 
as  they  certainly  might  have  been,  in  the  name  of  the  United 
States. 

The  act  of  1810  directed  that  all  suits  for  debts,  or  balances, 
due  to  the  general  postoffice,  should  be  brought  in  the  name 
of  the  postmaster  general.  The  manner  in  which  this  change 
in  the  style  of  the  suit  might  affect  jurisdiction  was  not  noticed, 
and  no  provision  was  made  for  this  new  state  of  things.  Those 
^  debts  and  balances  which  were  due  to  the  general  post<^ce 
were  not  due  to  the  officer  personally,  but  to  the  office,  and 
were  to  be  sued  for  and  collected  for  the  United  States.     The 
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money  belonged  to  the  natitm,  not  to  the  individual  by  whose 
agency  itMraa  to  be  brought  into  the  treasury.  The  whole 
course  of  opini<m  and  of  legislation  on  this  subject  is,  that, 
although,  for  convenience,  and  to  save  expense  to  the  debtors, 
recourse  may  be  had  to  the  state  courts  for  the  recovery  of  small 
sums,  yet  a  right  to  resort  to  the  courts  of  the  union  in  suits  for 
money  due  to 'the  United  States  was  never  intended  to  be  re*- 
linquished.  If  the  effect  of  any  provision  in  a  statute  be  to 
abolish  this  jurisdiction,  it  must  be  an  effect  which  was  neither 
mtended  nor  foreseen.  That  construction  which  will  produce 
a  consequence  so  directly  opposite  to  the  whole  spirit  of  our 
legislation  ought  to  be  avoided,  if  it  can  be  avoided  without  a 
total  disregard  of  those  rules  by  which  courts  of  justice  must 
be  governed. 

If  the  question  had  rested  solely  on  the  act  of  1810,  it  is 
probable  that  the  aid  of  the  legislature  might  have  been  thought 
indispensable  to  the  jurisdiction  of  the  federal  courts  over  suits 
brought  for  the  recovery  of  debts  and  balances  due  to  the 
general  postoffice.  But  it  does  not  rest  solely  on  that  act 
The  act  of  1815  contains  a  clause  which  does,  we  think,  confer 
this  jurisdiction.  It  cannot  be  doubted  that  this  clause  vests 
jurisdiction  expressly  in  the  district  courts,  in  all  suits  at  common 
law  where  any  officer  of  the  United  States  sues  under  the  au- 
thority of  any  act  of  congress.  The  postmaster  general  is 
an  officer  of  the  United  States,  who  sues  under  the  authority 
of  the  act  of  1810,  which  makes  it  bis  duty  to  sue  for  debts 
and  balances  due  to  the  office  he  superintends,  and  obliges  him 
to  sue  in  his  own  name. 

It  has  been  contended  that  this  clause,  if  it  gives  jurisdiction, 
gives  it  only  where  the  demand  is  under  one  hundred  dollars. 
We  do  not  think  the  words  will  sustain  this  criticism. 

The  right  to  take  cognizance  of  suits  brought  by  any  officer 
of  the  United  States,  under  authority  of  any  act  of  congress, 
is  first  given  in  general  words,  comprehending  sums  to  any 
amount  The  limitation  which  follows  is  not  a  proviso  that  the 
sum  shall  not  exceed  the  sum  of  one  hundred  dollars ;  it  is  no 
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restriction  on  the  previous  grant,  but  an  enbrgement  of  it,  if  an 
enlargement  should  be  thought  necessary.  This  act  might  be 
construed  in  connexion  with  the  judiciary  act  of  1789,  and  a 
general  clause  giving  jurisdiction  might  be  limited  as  to  amount 
to  the  sum  mentioned  in  the  ninth  section  of  that  act.  The 
subsequent  words,  therefore,  of  the  section  we  are  considering, 
were  introduced  for  the  purpose  of  obviating  this  construction, 
and  refnoving  the  doubt,  which  might  otherwise  exist,  of  the 
right  to  take  cognizance  of  sums  less  than  one  hundred.  doHars. 
After  giving  the  jurisdiction  generally,  the  words  are,  *^  althaugh 
the  debt,  claim,  or  other  matter  in  dispute,  shall  not  amount  to 
one  hundred  dollars."  These  words  do  not  confine  the  juris- 
diction previously  given  to  one  hundred  dollars,  but  prevent  it 
from  stopping  at  that  sum. 

The  jurisdiction  of  the  district  courts,  then,  over  suits  brought 
by  the  postmaster  geneml  for  debts  and  balances  due  the 
general  postofBce,  is  unquestionable.  Has  the  circuit  court 
jurisdiction  ? 

The  language  of  the  act  is  **  that  the  district  court  shatt  have 
cognizance  concurrent  with  the  courts  and  magistrates  of  the 
several  states,  and  the  circuit  courts  of  the  United  States,  of  all 
suits,"  &c.  What  is  the  meaning  and  purport  of  the  words 
^'  concurrent  with "  the  circuit  courts  of  the  United  States  ? 
Are  they  entirely  senseless  ?  Are  they  to  be  excluded  from  the 
clause  in  which  the  legislature  has  inserted  them,  or  are  they  to 
be  taken  into  view,  and  allowed  the  efiect  of  which  they  are 


The  words  are  certainly  not  senseless.  They  have  a  plain 
and  obvious  meaning.  And  it  is,  we  think,  a  rule,  that  words 
which  have  a  meaning  are  not  to  be  entirely  disr^arded  in 
construing  a  statute.  We  cannot  understand  this  clause  as  if 
these  words  were  excluded  from  it  They,  perhaps,  manifest 
the  opinion  of  the  legislature  that  the  jurisdiction  was  in  the 
circuit  courts ;  but  ought,  we  think,  to  be  construed  to  giv«  it, 
if  it  did  not  previously  exist.  Any  other  construction  would 
destroy  the  efiect  of  those  woids.    The  district  eouit  cannot 
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take  cognizance  concurrent  with  the  circuit  courts,  unless  the 
circuit  courts  can  take  cognizance  of  the  same  suits.  For  one 
body  to  do  a  thing  concurrently  with  another  is  to  act  in  con- 
junction with  that  other ;  it  is  equivalent  to  saying,  the  one  may 
act  together  with  the  other.  The  phrase  may  imply  that  power 
was  previously  given  to  that  other ;  but  if,  in  fact,  it  had  not 
been  given,  the  words  are  capable  of  imparting  it*  If  they  are 
susceptible  of  this  construction,  they  ought  to  receive  it,  because 
they  will  otherwise  be  totally  inoperative,  or  will  contradict  the 
other  parts  of  the  sentence,  which  show  plainly  the  intention 
that  the  district  court  shall  have  cognizance  of  the  subject,  and 
shall  take  it  to  the  same  extent  with  the  circuit  courts. 

It  has  been  said,  and  perhaps  truly,  that  thfi  section  was  not 
framed  with  the  intention  of  vesting  jurisdiction  in  the  circuit 
courts.  The  title  of  the  act,  and  the  language  of  the  sentence, 
are  supposed  to  concur  in  sustaining  this  proposition.  The  title 
speaks  only  of  state  and  district  courts.  But  it  is  well  settled 
that  the  title  cannot  restrain  the  enacting  clause.  It  is  true  that 
the  language  of  the  section  indicates  the  opinion  that  jurisdic^ 
tion  existed  in  the  circuit  courts,  rather  than  an  intention  to 
give  it ;  and  a  mistaken  opinion  of  the  legislature  concerning 
the  law  does  not  make  law. 

But  if  this  mistake  is  manifested  in  words  competent  to  make 
the  law  in  future,  we  know  of  no  principle  which  can  deny  them 
this  effect.  The  legislature  may  pass  a  declaratory  act,  which, 
though  inoperative  on  the  past,  may  act  in  future.  This  law 
expresses  the  sense  of  the  legislature  on  the  existing  law,  as 
plainly  as  a  declaratory  act,  and  expresses  it  in  terms  capable  of 
conferring  the  jurisdiction.  We  think,  therefore,  that,  in  a  case 
plainly  within  the  judicial  power  of  the  federal  courts,  as  pre- 
scribed in  the  constitution,  and  plainly  within  the  general  policy 
of  the  legislature,  the  words  ought  to  receive  this  construction. 

So  far  as  the  suits  brought  by  the  postmaster  general  were 
referred  to  in  argument,  in  the  case  of  Tie  Bank  of  the  United 
Stales  V.  Oabam,  this  construction  was  assumed  as  unquestion- 
able.   As  the  act  was  referred  to  for  the  sole  purpose  of  illusr 
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trating  the  argument  on  the  point  then  under  consideration,  it 
was  not  examined  with  the  attention  which  has  since  been  be- 
stowed upon  it ;  but  the  opinion  then  expressed,  that  the  section 
we  have  been  considering  conferred  juriscfiction  on  the  courts 
of  the  United  States  over  suits  brought  by  the  postmaster  gen- 
eral, was  correct. 

Had  this  suit  been  brought  f o  recover  the  balance  due  from 
the  deputy  postmaster,  on  his  original  Uability  to  pay  the  money 
in  his  hands,  no  doubt  would  have  been  felt  respecting  the 
jurisdiction  of  the  court.  The  act  of  1810  gives  the  postmaster 
general  a  right  to  sue  for  such  balances,  and  the  act  of  1815 
enables  him  to  sue  in  the  circuit  or  district  courts  of  the  United 
States.  But  it  is  contended  that  he  has  no  right  to  secure  such 
balances  by  bond ;  and,  consequently,  the  bond  being  unauthor- 
ized, the  act  of  congress  cannot  be  construed  to  authorize  a  suit 
upon  it. 

Were  it  even  true  that  an  official  bond  cannot  be  taken  in  a 
case  where  it  is  not  expressly  directed  by  law,  we  do  not  think 
that  a  bond  taken  to  secure  the  payment  of  a  sum  of  money  is 
void,  because  it  is  also  an  official  bond.  Even  supposing  this 
bond  to  be  void,  so  far  as  it  is  intended  to  stipulate  for  the  per- 
formance of  official  duties,  it  is  not  necessarily  void,  so  far  as 
it  stipulates  for  the  payment  of  money  of  the  United  States 
which  might  come  to  the  hands  of  the  deputy  postmaster.  That 
part  of  the  condition,  which  shows  the  bond  was  taken  to  secure 
the  payment  of  money  which  should  be  received  for  the  United 
States,  is  not  vitiated  by  that  part  of  it  which  shows  that  it  was 
also  taken  to  secure  the  general  official  conduct  of  the  deputy. 
Now  a  part  of  the  condition  is,  expressly,  ^*  that,  if  he  shall 
pay  all  moneys  that  shall  come  to  his  hands,  for  the  postages 
of  whatsoever  is  by  law  chargeable  with  postage,"  then  the 
obligation  is  to  be  void.  The  obligation  itself,  on  which  the 
suit  is  brought,  was  intended  to  secure  the  payment  of  money 
collected  for  the  United  States,  as  well  as  the  official  conduct  of 
the  deputy ;  and  as  no  law  prohibited  such  an  official  bond,  we 
cannot  think,  although  it  might  not  in  itself  be  valid,  that  it  would 
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destroy  an  obligation  taken  f(Hr  a  legitimate  purpose.  As  the 
breach  assigned  is  altogether  in  the  non-payment  of  the  money 
collected,  we  do  not  think,  that,  if  a  bond  would  be  good  taken 
for  this  single  object,  it  is  made  bad  by  being  extended  also  to 
the  official  conduct  of  the  obligor. 

The  inquiry,  then,  is,  whether,  under  a  jfiair  c<Mi8truction  of  the 
acts  of  congress,  the  postmaster  general  may  take  bonds  to 
secure  the  payment  of  money  due,  or  which  may  become  due, 
to  the  general  postoffice. 

All  the  acts  relative  to  the  postoffice  make  it  the  duty  of 
the  postmaster  general  to  superintend  the  department,  to  regu- 
late the  conduct  and  duties  of  his  deputies,  and  to  collect  the 
moneys  received  by  them  for  the  general  postoffice.  May  not 
these  powers  extend  to  taking  bonds  to  the  officer  who  is  to 
perform  them  ?  May  not  these  bonds  be  considered  as  means 
proper  to  be  used  in  the  collection  of  debts,  and  in  securing 
them  ? 

If  this  interpretation  of  the  words  should  be  too  free  for  a 
judicial  tribunal,  yet,  if  the  legislature  has  made  it,  if  congress 
has  explained  its  own  meaning  too  unequivocally  to  be  mistaken, 
their  courts  may  be  justified  in  adopting  that  meaning. 

The  twenty-second  section  of  the  act  of  1799,  after  directing 
the  postmaster  general  to  sue  for  all  balances  due  from  his 
deputies,  within  six  months  after  the  expiration  of  the  three 
months  within  which  they  ought  to  have  been  paid,  enacts 
^'  that  all  suits,  which  shall  be  hereafter  commenced  for  the  re- 
covery of  debts  or  balances  due  to  the  general  postoffice, 
whether  they  appear  by  bond  or  obligations  made  in  the  name 
of  the  existing  or  any  preceding  postmaster  general,  or  other- 
wise, shall  be  instituted  in  the  name  of  the  postmaster  general 
of  the  United  States." 

These  words  follow  immediately  the  clause  which  makes  it 
the  duty  of  the  postmaster  general  to  sue  for  the  money  due 
from  his  deputies,  and  are  obviously  applied  to  the  moneys  in 
their  hands.    They  show  the  sense  of  the  legislature,  that  this 
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BROWN  AND  OTHERS  v.  THE  STATE   OF  MARY- 
LAND. 

Januaby  Tebm,  1827. 

[12  Wheaton'B  Reports,  419-460.] 

The  fitcts  and  point  of  this  case  are  fully  presented  in  the 
opinion  of  the  court,  as  delivered  by  Chief  Justice  Marshall 
as  follows :  — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court 
of  appeals  of  Maryland,  affirming  a  judgment  of  the  city  court 
of  Baltimore,  on  an  indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the  legislature  of  Mary- 
land. The  indictment  was  founded  on  the  second  section  of 
that  act,  which  is  in  these  words  :  ^^  And  be  it  enacted  that  all 
importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares, 
or  merchandise,  by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey,  and  other  distilled  spiritous  liquors,  &c.,  and  other 
persons  selling  the  same  by  wholesale,  bale,  or  package,  hogs- 
head, barrel,  or  tierce,  shall,  before  they  are  authorized  to  sell, 
take  out  a  license,  as  by  the  original  act  is  directed,  for  which 
they  shall  pay  fifty  dollars  ;  and  in  case  of  neglect  or  refusal  to 
take  out  such  license,  shall  be  subject  to  the  same  penalties  and 
forfeitures  as  are  prescribed  by  the  original  act  to  which  this  is 
a  supplement."  The  indictment  charges  the  plaintiffs  in  error 
with  having  imported  and  sold  one  package  of  foreign  dry  goods 
without  having  license  to  do  so.  A  judgment  was  rendered 
against  them  on  demurrer  for  the  penalty  which  the  act  pre- 
scribes for  the  offence ;  and  that  judgment  is  now  before  this 
court. 

The  cause  depends  entirely  on  the  question,  whether  the 
legislature  of  a  state  can  constitutionally  require  the  importer  of ; 
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foreign  articles  to  take  out  a  license  from  the  state,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so  imported. 

It  has  been  truly  said  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  that  the  whole  burden  of  proof  lies 
on  him  who  denies  its  constitutionality.  The  plaintiffs  in  error 
take  the  burden  upon  themselves,  and  insist  that  the  act  under 
consideration  is  repugnant  to  two  provisions  in  the  constitution 
of  the  United  States. 

1.  To  that  which  declares  that  ^'  no  state  shall,  without  the 
consent  of  congress,  lay  any  imposts,  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

2.  To  that  which  declares  that  congress  shall  have  power  ^^  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  upon 
states  '^  to  lay  any  imposts,  or  duties  on  imports  or  exports." 
The  counsel  for  the  state  of  Maryland  would  confine  this  pro- 
hibition to  laws  imposing  duties  on  the  act  of  importation  or 
exportation.  The  counsel  for  the  plaintiffs  in  error  give  it  a 
much  wider  scope. 

In  performing  the  delicate  and  important  duty  of  construing 
clauses  in  the  constitution  of  our  country,  which  involve  con- 
flicting powers  of  the  government  of  the  union  and  of  the 
respective  states,  it  is  proper  to  take  a  view  of  the  liteml  mean- 
ing of  the  words  to  be  expounded,  of  their  connexion  with  other 
words,  and  of  the  general  objects  to  be  accomplished  by  the 
prohibitory  clause,  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words,  '^  imposts,  or  duties 
on  imports  or  exports  ? " 

An  impost,  or  duty  on  imports,  is  a  custom  or  a  tax  levied 
on  articles  brought  into  a  country,  and  is  most  usually  secured 
before  the  importer  is  allowed  to  exercise  his  rights  of  owner- 
ship over  them,  because  evasions  of  the  law  can  be  prevented 
more  certainly  by  executing  it  while  the  articles  are  in  its  cus- 
tody.    It  would  not,  however,  be  less  an  impost  or  duty  on  the 
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articles,  if  it  were  to  be  levied  on  them  after  they  were  landed. 
The  policy,  and  consequent  practice,  of  levjring  or  securing  the 
duty  before  or  on  entering  the  port,  does  not  limit  the  power 
to  that  state  of  things,  nor,  consequently,  the  prohibition,  unless 
the  true  meaning  of  the  clause  so  confines  it  What,  then,  are 
''  imports  ? "  The  lexicons  inform  us,  they  are  ^^  things  im- 
ported." If  we  appeal  to  usage  for  the  meaning  of  the  word, 
we  shall  receive  the  same  answer.  They  are  the  articles  th^n- 
selves  which  are  brought  into  the  country.  "  A  duty  on  im- 
ports," then,  is  not  merely  a  duty  on  the  act  of  importation,  bat 
is  a  duty  on  the  thing  imported.  It  is  not,  taken  in  its  literal 
sense,  confined  to  a  duty  levied  while  the  article  is  entering  the 
country,  but  extends  to  a  duty  levied  after  it  has  entered  the 
country.  The  succeedmg  words  of  the  sentence  which  limit 
the  prohibition  show  the  extent  in  which  it  was  understood. 
The  limitation  is,  '^  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws."  Now,  the  inspection  laws,  so 
far  as  they  act  upon  articles  for  exportation,  are  generally  exe- 
cuted on  land,  before  the  article  is  put  on  board  the  vessel ;  so 
far  as  they  act  upon  importations,  they  are  generally  executed 
upon  articles  which  are  landed.  The  tax  or  duty  of  inspection, 
then,  is  a  tax  which  is  frequently,  if  not  always,  paid  for  service 
performed  on  land,  while  the  article  is  in  the  bosom  of  the 
country.  Yet  this  tax  is  an  exception  to  the  prohibition  on  the 
states  to  lay  duties  on  imports  or  exports.  The  exception  was 
made  because  the  tax  would  otherwise  have  been  within  the 
prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the 
exception  of  a  particular  thing  from  general  wwds  proves,  that, 
in  the  opinion  of  the  lawgiver,  the  thing  excepted  would  be 
within  the  general  clause  had  the  exception  not  been  made,  we 
know  no  reason  why  this  general  rule  should  not  be  as  applica- 
ble to  the  constitution  as  to  other  instruments.  If  it  be  appli- 
cable, then  this  exception  in  favor  of  duties  for  the  support  of 
inspection  laws  goes  far  in  proving  that  the  framers  of  the 
constitution  classed  taxes  of  a  similar  character  with  those  im- 
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posed  for  the  purposes  of  inspection  with  duties  on  imports  and 
exports,  and  supposed  them  to  be  prohibited. 

If  we  quit  this  narrow  view  of  the  subject,  and,  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of  the 
prohibition,  we  find  no  reason  for  withdrawing  the  act  under 
consideration  from  its  operation. 
V  FrcMn  the  vast  inequality  between  the  different  states  of  the 
confederacy,  as  to  commercial  advantages,  few  subjects  were 
viewed  with  deeper  interest,  or  excited  more  irritation,  than  the 
manner  in  which  the  several  states  exercised,  or  seemed  disposed 
to  exercise,  the  power  of  laying  duties  on  imports.  From  mo- 
tives which  were  deemed  sufficient  by  the  statesmen  of  that 
day,  the  general  power  of  taxation,  indispensably  necessary  as 
it  was,  and  jealous  as  the~states  were  of  any  encroachment  on 
it,  was  so  far  abridged  as  to  foifbid  them  to  touch  imports  or 
exports,  with  the  single  exception  which  has  been  noticed. 
Why  are  they  restrained  from  imposing  these  duties  ?  Plainly, 
because,  in  the  general  opinion,  the  interest  of  all  would  be  best 
promoted  by  placing  that  whole  subject  under  the  control  of 
congress.  Whether  the  prohibition  to  *^  lay  imposts,  or  duties 
OD  imports  or  exports,"  proceeded  from  an  apprehension  that 
the  power  might  be  so  exercised  as  to  disturb  that  equality 
among  the  states  which  was  generally  advantageous,  or  that 
harmony  between  them  which  it  was  desirable  to  preserve,  or 
to  maintain  unimpaired  our  commercial  connexions  with  foreign 
nations,  or  to  confer  this  source  of  revenue  on  the  government 
of  the  union,  or  whatever  other  motive  might  have  induced  the 
prohibition,  it  is  plain  that  the  object  would  be  as  completely 
defeated  by  a  power  to  tax  the  article  in  the  hands  of  the  im- 
porter the  instant  it  was  landed  as  by  a  power  to  tax  it  while 
entering  the  port.  There  is  no  difference,  in  effect,  between  a 
power  to  prohibit  the  sale  of  an  article  and  a  power  to  prohibit 
its  introduction  into  the  country.  The  one  would  be  a  neces- 
sary consequence  of  the  other.  No  goods  would  be  imported, 
if  none  could  be  sold.  No  object  of  any  description  can  be 
accomplished  by  laying  a  duty  on  importaticm,  which  may  not 
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be  accomplished  with  equal  certainty  by  laying  a  duty  on  the 
thing  imported  in  the  hands  of  the  importer.  It  is  obvious 
that  the  same  power  which  imposes  a  li^t  duty  can  impose  a 
very  heavy  one,  one  which  amounts  to  a  prohibition.  Ques- 
tions of  power  do  not  depend  on  the  degree  to  which  it  may 
be  exercised.  If  it  may  be  exercised  at  all,  it  must  be  exer- 
cised at  the  will  of  those  in  whose  hands  it  is  placed.  If  the 
tax  may  be  levied  in  this  form  by  a  state,  it  may  be  levied  to 
an  extent  which  will  defeat  the  revenue  by  impost,  so  far  as  it 
is  drawn  from  importations  into  the  particular  state.  We  are 
told  that  such  wild  and  irrational  abuse  of  power  is  not  to  be 
apprehended,  and  is  not  to  be  taken  into  view  when  discussing 
its  existence.  All  power  may  be  abused ;  and  if  the  fear  of  its 
abuse  is  to  constitute  an  argument  against  its  existence,  it  might 
be  urged  against  the  existence  of  that  which  is  universally 
acknowledged,  and  which  is  indispensable  to  the  general  safety. 
The  states  will  never  be  ho  mad  as  to  destroy  their  own  com- 
merce, or  even  to  lessen  it.  J 

We  do  not  dissent  from  these  general  propositions.  We  da 
not  suppose  any  state  would  act  so  unwisely.  But  we  do  not 
{dace  the  question  on  that  ground. 

These  arguments  apply  vidth  precisely  the  same  force  against 
the  whole  prohibition.  It  might,  with  the  same  reason,  be  said 
that  no  state  would  be  so  blind  to  its  own  interests  as  to  lay 
duties  on  importation  which  would  either  prohibit  or  diminish 
its  trade.  Yet  the  framers  of  our  constitution  have  thought 
this  a  power  which  no  state  ought  to  exercise.  Conceding,  to 
the  full  extent  which  is  required,  that  every  state  would,  in  its 
legislation  on  this  subject,  provide  judiciously  for  its  own  inter- 
ests, it  cannot  be  conceded  that  each  would  respect  the  inter- 
ests of  others.  A  duty  on  the  imports  is  a  tax  on  the  article, 
which  is  paid  by  the  consumer.  The  great  importing  states 
would  thus  levy  a  tax  on  the  non-importing  states,  which  would 
not  be  less  a  tax  because  their  interest  would  afford  ample  secu- 
rity against  its  ever  being  so  heavy  as  to  expel  commerce  from 
their  ports.     This  would   necessarily   produce   countervailing 
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measures  on  the  part  of  those  states  whose  situation  was  less 
favorable  to  importation.  For  this,  among  other  reasons,  the 
whole  power  of  laying  duties  on  imports  was,  with  a  single  and 
sli^t  exception,  taken  from  the  states.  When  we  are  inquir- 
ing whether  a  particular  act  is  within  this- prohibition,  the  ques- 
tion is  not,  whether  the  state  may  so  legislate  as  to  hurt  itself, 
but  whether  the  act  is  within  the  words  and  mischief  of  the 
prohibitory  clause.  It  has  already  been  shown  that  a  tax  cm 
the  article  in  the  hands  of  the  importer  is  within  its  words ; 
and  we  think  it  too  clear  for  controversy  that  the  same  tax  is 
within  its  mischief.  We  think  it  unquestionable  that  such  a 
tax  has  precisely  the  same  tendency  to  enhance  the  price  of  the 
article  as  if  imposed  upon  it  while  entering  the  port 

The  counsel  for  the  state  of  Maryland  insist,  with  great 
reason,  that,  if  the  words  of  the  prohibition  be  taken  in  their 
utmost  latitude,  they  will  abridge  the  power  of  taxation,  which 
all  admit  to  be  essential  to  the  states,  to  an  extent  which  has 
never  yet  been  suspected,  and  will  deprive  them  of  resources 
which  are  necessary  to  supply  revenue,  and  which  they  have 
heretofore  been  admitted  to  possess.  These  words  must,  there- 
fore, be  construed  with  some  limitation  ;  and,  if  this  be  admit- 
ted, they  insist  that  entering  the  country  is  the  point  of  time 
when  the  prohibition  ceases,  and  the  power  of  the  state  to  tax 
commences. 

It  may  be  conceded  that  the  words  of  the  prohibition  ought 
not  to  be  pressed  to  their  utmost  extent ;  that,  in  our  complex 
system,  the  object  of  the  powers  conferred  on  the  government 
of  the  union,  and  the  nature  of  the  often  conflicting  pow- 
ers which  remain  in  the  states,  must  always  be  taken  into  view, 
and  may  aid  in  expounding  the  words  of  any  particular  clause. 
But  while  we  admit  that  sound  principles  of  construction  ought 
to  restrain  all  courts  from  carrying  the  words  of  the  prohibition 
beyond  the  object  the  constitution  is  intended  to  secure,  that 
there  must  be  a  point  of  time  when  the  prohibition  ceases  and 
the  power  of  the  state  to  tax  commences ;  we  cannot  admit 
that  this  point  of  time  is  the  instant  that  the  articles  enter  the 
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country.  It  is,  we  think,  obvious  that  this  construction  would 
defeat  the  prohibition* 

The  constitutional  prohibition  on  the  states  to  hy  a  duty  oa 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel 
an  interest  in  preserving,  may  certainly  come  in  conflict  with 
their  acknowledged  power  to  tax  persons  and  [nroperty  within 
their  territory.  The  power,  and  the  restriction  on  it,  thou^ 
quite  distinguishable  when  they  do  not  approach  each  other, 
may  yet,  like  the  intervening  colors  between  white  and  black, 
approach  so  nearly  as  to  perplex  the  understanding,  as  colors 
perplex  the  vision  in  marking  the  distinction  between  them. 
Yet  the  distinction  exists,  and  must  be  marked  as  the  cases 
arise.  Till  they  do  arise,  it  might  be  premature  to  state  any 
rule  as  being  universal  in  its  application.  It  is  sufficient,  for 
the  present,  to  say,  generally,  that,  when  the  importer  has  so 
acted  upon  the  thing  imported  that  it  has  become  incorporated 
and  mixed  up  with  the  mass  of  property  in  the  country,  it  has, 
perhaps,  lost  its  distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the  state ;  but  while 
remaining  the  property  of  the  importer,  in  his  warehouse,  in 
the  original  form  or  package  in  which  it  was  imported,  a  tax 
upon  it  is  too  plainly  a  duty  on  imports  to  escape  the  prohibi- 
tion in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  contend  that  the  im« 
porter  purchases,  by  payment  of  the  duty  to  the  United  States, 
a  right  to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into 
the  country ;  and  certainly  the  argument  is  supported  by  strong 
reason,  as  well  as  by  the  practice  of  nations,  including  our  own. 
The  object  of  importation  is  sale  ;  it  constitutes  the  motive  for 
pajring  the  duties ;  and  if  the  United  States  possess  the  power 
of  conferring  the  right  to  sell,  as  the  consideration  for  which 
the  duty  is  paid,  every  principle  of  fiiir  dealing  requires  that 
they  should  be  understood  to  confer  it  The  practice  of  the 
most  commercial  nations  conforms  to  this  idea.  Duties,  accord- 
ing to  that  practice,  are  chaiged  on  those  articles  only  which 
are  intended  for  sale  or  consumption  in  the  country.     Thus, 
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sea-Stores,  goods  imported  and  reexported  in  the  same  vessel, 
goods  landed  and  carried  over  land  for  the  purpose  of  being 
reexported  from  some  other  port,  goods  forced  in  by  stress  of 
weather,  and  landed,  but  not  for  sale,  are  exempted  from  the 
payment  of  duties.  The  whole  course  of  legislation  on  the 
subject  shows,  that,  in  the  opinion  of  the  legislature,  the  right 
to  sell  is  connected  with  the  payment  of  duties. 

The  counsel  for  the  def^^ndant  in  error  have  endeavored  to 
illustrate  their  proposition,  that  the  constitutional  prohibition 
ceases  the  instant  the  goods  enter  the  country,  by  an  array  of 
the  consequences  which  they  suppose  must  follow  the  denial  of 
it  If  the  importer  acquires  the  right  to  sell  by  the  payment  of 
duties,  he  may,  they  say,  exert  that  right  when,  where,  and  as 
he  pleases,  and  the  state  cannot  regulate  it.  He  may  sell  by 
retail,  at  auction,  or  as  lui  itinerant  pedlar.  He  may  introduce 
articles,  as  gunpowder,  which  endanger  a  city,  into  the  midst 
of  its  population ;  he  may  introduce  articles  which  endanger 
the  public  health,  and  the  power  of  self-preservation  is  denied. 
An  importer  may  bring  in  goods,  as  plate,  for  his  own  use,  and 
thus  retain  much  valuable  property  exempt  from  taxation. 

These  objections  to  the  principle,  if  well  founded,  would 
certainly  be  entitled  to  serious  consideration.  But  we  think 
they  will  be  found,  on  examination,  not  to  belong  necessarily  to 
the  principle,  and,  consequently,  not  to  prove  that  it  may  not 
be  resorted  to  with  safety  as  a  criterion  by  which  to  measure 
the  extent  of  the  prohibition. 

This  indictment  is  against  the  importer,  for  selling  a  package 
of  dry  goods  in  the  form  in  which  it  was  imported,  without  a 
license.  This  state  of  things  is  changed,  if  he  sells  them,  or 
otherwise  mixes  them  with  the  general  property  of  the  state,  by 
breaking  up  his  packages,  and  travelling  with  them  as  an  itine- 
rant pedlar.  In  the  first  case  the  tax  intercepts  the  import,  as 
an  import  in  its  way  to  become  incorporated  with  the  general 
mass  of  property,  and  denies  it  the  privilege  of  becoming  so 
incorporated  until  it  shall  have  contributed  to  the  revenue  of 
the  state.     It  denies  to  the  importer  the  right  of  using  the 
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privilege  which  he  has  purchased  from  the  United  States,  until 
he  shall  have  also  purcliased  it  from  the  state.  In  the  last  cases 
the  tax  finds  the  article  already  incorporated  with  the  mass  of 
property  by  the  act  of  the  importer.  He  has  used  the  privi- 
lege he  had  purchased,  and  has  himself  mixed  them  up  with 
the  common  mass,  and  the  law  may  treat  them  as  it  finds  them. 
The  same  observations  apply  to  plate,  or  other  furniture  used 
by  the  importer. 

So,  if  he  sells  by  auction.  Auctioneers  are  persons  licensed 
by  the  state,  and  if  the  importer  chooses  to  employ  them,  he 
can  as  little  object  to  paying  for  this  service  as  for  any  other 
for  which  he  may  apply  to  an  ofiicer  of  the  state.  The  right 
of  sale  may  very  well  be  annexed  to  importation,  without  an- 
nexing to  it,  also,  the  privilege  of  using  the  officers  licensed  by 
the  state  to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch 
of  the  police  power,  which  unquestionably  remains,  and  ought 
to  remain,  with  the  states.  If  the  possessor  stores  it  himself 
out  of  town,  the  removal  cannot  be  a  duty  on  imports,  because 
it  contributes  nothing  to  the  revenue.  If  he  prefers  placing  it 
in  a  public  magazine,  it  is  because  he  stores  it  there,  in  his  own 
opinion,  more  advantageously  than  elsewhere.  We  are  not 
sure  that  this  may  not  be  classed  among  inspection  laws.  The 
removal  or  destruction  of  infectious  or  unsound  articles  is, 
undoubtedly,  an  exercise  of  that  power,  and  forms  an  express 
exception  to  the  prohibition  we  are  considering.  Indeed,  the 
laws  of  the  United  States  expressly  sanction  the  health  laws  of 
a  state. 

The  principle,  then,  for  which  the  plaintifis  in  error  contend, 
that  the  importer  acquires  a  right  not  only  to  bring  the  articles 
into  the  country,  but  to  mix  them  with  the  common  mass  of 
property,  does  not  interfere  with  the  necessary  power  of  taxa- 
tion, which  is  acknowledged  to  reside  in  the  states,  to  that  dan- 
gerous extent  which  the  counsel  for  the  defendants  in  error 
seem  to  apprehend.  It  carries  the  prohibition  in  the  constitu- 
tion no  farther  than  to  prevent  the  states  from  doing  that  which 
it  was  the  great  object  of  the  constitution  to  prevent. 
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But  if  it  should  be  proved  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  constitution,  it  is  still  argued  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  state, 
it  is  said,  may  tax  occupations,  and  this  is  nothing  more.      ^ 

It  is  impossible  to  conceal  from  ourselves  that  this  is  varying 
the  form,  without  varying  the  substance.  It  is  treating  a  pro- 
hibition which  is  general,  as  if  it  were  confined  to  a  particular 
mode  of  doing  the  forbidden  thing.  All  must  perceive  that  a 
tax  on  the  sale  of  an  article,  imported  only  for  sale,  is  a  tax  on 
the  article  itself.  It  is  true,  the  state  may  tax  occupations  gen- 
erally, but  this  tax  must  be  paid  by  those  who  employ  the  indi- 
vidual, or  is  a  tax  on  his  business.  The  lawyer,  the  physician, 
or  the  mechanic,  must  either  charge  more  on  the  article  in 
which  he  deals,  or  the  thing  itself  is  taxed  through  his  person. 
This  the  state  has  a  right  to  do,  because  no  constitutional  pro- 
hibition extends  to  it.  So,  a  tax  on  the  occupation  of  an  im- 
porter is,  in  like  manner,  a  tax  on  importation.  It  must  add  to 
the  price  of  the  article,  and  be  paid  by  the  consumer,  or  by  the 
importer  himself,  in  like  manner  as  a  direct  duty  on  the  article 
itself  would  be  made.  This  the  state  has  not  a  right  to  do, 
because  it  is  prohibited  by  the  constitution. 

In  support  of  the  argument,  that  the  prohibition  ceases  the 
instant  the  goods  are  brought  into  the  country,  a  comparison  has 
been  drawn  between  the  opposite  words  "  export "  and  "  import." 
As  **  to  export,"  it  is  said,  means  only  to  carry  goods  out  of  the 
country,  so  "  to  import"  means  only  to  bring  them  into  it.  But 
suppose  we  extend  this  comparison  to  the  two  prohibitions. 
The  states  are  forbidden  to  lay  a  duty  on  exports,  and  the 
United  States  are  forbidden  to  lay  a  tax  or  duty  on  articles 
exported  from  any  state.  There  is  some  diversity  in  language, 
but  none  is  perceivable  in  the  act  which  is  prohibited.  The 
United  States  have  the  same  right  to  tax  occupations  which  is 
possessed  by  the  states.  Now,  suppose  the  United  States 
should  require  every  exporter  to  take  out  a  license,  for  which 
he  should  pay  such  tax  as  congress  might  think  proper  to  im- 
pose ;  would  government  be  permitted  to  shield  itself  from  the 
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just  censure  to  which  this  attempt  to  evade  the  prohibitions  of 
the  constitution  would  expose  it,  by  saying  that  this  was  a  tax 
on  the  person,  not  on  the  article,  and  that  the  legislature 
had  a  right  to  tax  occupations  ?  Or,  suppose  revenue  cutters 
were  to  be  stationed  off  the  coast  for  the  purpose  of  levying  a 
duty  on  all  merchandise  found  in  vessels  which  were  leaving 
the  United  States  for  foreign  countries ;  would  it  be  received 
as  an  excuse  for  this  outrage,  were  the  government  to  say  that 
exportation  meant  no  more  than  carrying  goods  out  of  the 
country,  and  as  the  prohibition  to  lay  a  tax  on  imports,  or 
things  imported,  ceased  the  instant  they  were  brought  into  the 
country,  so  the  prohibition  to  tax  articles  exported  ceased  when 
they  were  carried  out  of  the  country  ? 

We  think,  then,  that  the  act  under  which  the  plaintiffs  in 
error  were  indicted  is  repugnant  to  that  article  of  the  constitu- 
tion which  declares  that  <^  no  state  shall  lay  any  imposts,  or 
duties  on  imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution 
which  empowers  *'  congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
tribes?" 

The  oppressed  and  degraded  state  of  commerce  previous  to 
the  adoption  of  the  constitution  can  scarcely  be  forgotten.  It 
was  regulated  by  foreign  nations  with  a  single  view  to  their 
own  interests;  and  our  disunited  efforts  to  counteract  their 
restrictions  were  rendered  impotent  by  want  of  combination. 
Congress,  Indeed,  possessed  the  power  of  making  treaties  ;  but 
the  inability  of  the  federal  government  to  enforce  them  had 
become  so  apparent  as  to  render  that  power  in  a  great  degree 
useless.  Those  who  felt  the  injury  arising  from  this  state  of 
things,  and  those  who  were  capable  of  estimating  the  influ- 
ence of  conunerce  on  the  prosperity  of  nations,  perceived  the 
necessity  of  giving  the  control  over  this  important  subject  to  a 
single  government.  It  may  be  doubted  whether  any  of  the 
evils  proceeding  from  the  feebleness  of  the  federal  government 
contributed  more  to  that  great  revolution  which  introduced  the 
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present  system  than  the  deep  and  general  conviction  that  com- 
merce ought  to  be  regulated  by  congress.  It  is  not,  therefore, 
matter  of  surprise  that  the  grant  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign  commerce,  and  all 
commerce  among  the  states.  To  construe  the  power  so  as  to 
impair  its  efficacy  would  tend  to  defeat  an  object  in  the  attain- 
ment of  which  the  American  public  took,  and  justly  took, 
that  strong  interest  which  arose  from  a  full  conviction  of  its 
necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states  ? 

This  question  was  considered  in  the  case  of  CHbbans  v.  Og- 
den,  (9  Wheaton's  Reports,  1,)  in  which  it  was  declared  to  be 
complete  in  itself,  and  to  acknowledge  no  limitations  other 
than  are  prescribed  by  the  constitution.  The  power  is  coexten- 
sive with  the  subject  on  which  it  acts,  and  cannot  be  stopped 
at  the  external  boundary  of  a  state,  but  must  enter  its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually  before 
our  eyes,  and  was,  we  think,  demonstrated,  if  they  could  require 
demonstration,  in  the  case  already  mentioned. 

If  this  power  reaches  the  interior  of  a  state,  and  may  be 
there  exercised,  it  must  be  capable  of  authorizing  the  sale  of 
those  articles  which  it  introduces.  Commerce  is  intercourse ; 
one  of  its  most  ordinary  ingredients  is  traffic.  It  is  incon- 
ceivable that  the  power  to  authorize  this  traffic,  when  given  in 
the  most  comprehensive  terms,  with  the  intent  that  its  efficacy 
should  be  complete,  should  cease  at  the  point  when  its  contin- 
uance is  indispensable  to  its  value.  To  what  purpose  should 
the  power  to  allow  importation  be  given,  unaccompanied  with 
the  power  to  authorize  a  sale  of  the  thing  imported  ?  Sale  is 
the  object  of  importation,  and  is  an  essential  ingredient  of  that 
intercourse  of  which  importation  constitutes  a  part  It  is  as 
essential  an  ingredient,  as  indispensable  to  the  existence  of  the 
entire  thing,  then,  as  importation  itself.     It  must  be  considered 
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gross  has  a  right  not  only  to  authorize  importation,  but  to  au- 
thorize the  importer  to  sell. 

If  this  be  admitted,  and  we  think  it  cannot  be  denied,  what 
can  be  the  meaning  of  an  act  of  congress  which  authorizes  im- 
portation, and  otkrs  the  privilege  for  sale  at  a  fixed  price  to 
every  person  who  chooses  to  become  a  purchaser  ?  How  is  it 
to  be  construed,  if  an  intent  to  deal  honestly  and  fairly,  an  in- 
tent as  wise  as  it  is  moral,  is  to  enter  into  the  construction  ? 
What  can  be  the  use  of  the  contract,  what  does  the  importer 
purchase,  if  he  does  not  purchase  the  privilege  to  sell*? 

What  would  be  the  language  of  a  foreign  government,  which 
should  be  informed  that  its  merchants,  after  importing  accord- 
ing to  law,  were  forbidden  to  sell  the  merchandise  imported  ? 
What  answer  would  the  United  States  give  to  the  complaints 
and  just  reproaches  to  which  such  an  extraordinary  circum- 
stance would  expose  them  ?  No  apology  could  be  received, 
or  even  offered.  Such  a  state  of  things  would  break  up  com- 
merce. It  will  not  meet  this  argument,  to  say  that  this  state 
of  things  will  never  be  produced ;  that  the  good  sense  of  the 
states  is  a  sufficient  security  against  it.  The  constitution  has 
not  confided  this  subject  to  that  good  sense.  It  is  placed  else- 
where. The  question  is,  Where  does  the  power  reside  ?  not, 
How  far  will  it  be,  probably,  abused  ?  The  power  claimed  by 
the  state  is,  in  its  nature,  in  conflict  with  that  given  to  con- 
gress ;  and  the  greater  or  less  extent  in  which  it  may  be  exer- 
cised does  not  enter  into  the  inquiry  concerning  its  existence. 

We  think,  then,  that,  if  the  power  to  authorize  a  sale  exists 
in  congress,  the  conclusion,  that  the  right  to  seU  is  connected 
with  the  law  permitting  importation,  as  an  inseparable  incident, 
,  is  inevitable. 

If  the  principles  we  have  stated  be  correct,  the  result  to  which 
they  conduct  us  cannot  be  mistaken.  Any  penalty  infficted  on 
the  importer  for  selling  the  article,  in  his  character  of  importer, 
must  be  in  opposition  to  the  act  of  congress  which  authorizes 
importation.  Any  charge  on  the  introduction  and  incorpora- 
tion of  the  articles  into  and  with  the  mass  of  proper^  in  the 
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country  must  be  hostile  to  the  power  given. to  ccmgress  to  reg- 
ulate conunerce ;  since  an  essential  part  of  that  regulation,  and 
principal  object  of  it,  is  to  prescribe  the  re^lar  means  for 
accomplishing  that  introduction  and  incorporation. 

The  distinction  between  a  tax  on  the  thing  imported,  and 
on  the  person  of  the  importer,  can  have  no  influence  on  this 
part  of  the  subject.  It  is  too  obvious  for  controversy  that  they 
interfere  equally  with  the  power  to  regulate  commerce. 
V^  It  has  been  contended  that  this  construction  of  the  power 
to  regulate  commerce,  as  was  contended  in  construing  the  pro- 
hibition to  lay  duties  on  imports,  would  abridge  the  acknow- 
ledged power  of  a  state  to  tax  its  own  citizens,  or  their  property 
within  its  territory. 

We  admit  this  power  to  be  sacred  ;  but  cannot  admit  that  it 
may  be  used  so  as  to  obstruct  the  free  course  of  a  power  given 
to  congress.  We  cannot  admit  that  it  may  be  used  so  as  to 
obstruct  or  defeat  the  power  to  regulate  commerce.  It  has 
been  observed  that  the  powers  remaining  with  the  states  may 
be  so  exercised  as  to  come  in  conflict  with  those  vested  in  con- 
gress. When  this  happens,  that  which  is  not  supreme  must 
yield  to  that  which  is  supreme.  This  great  and  universal  truth 
is  inseparable  from  the  nature  of  things,  and  the  constitution 
has  applied  it  to  the  often  interfering  powers  of  the  general 
and  state  governments,  as  a  vital  principle  of  perpetual  opera«- 
tion.  It  results,  necessarily,  from  this  principle,  that  the  taxing 
power  of  the  states  must  have  some  limits.  It  cannot  reach 
and  restrain  the  action  of  the  national  government  within  its 
proper  sphere.  It  cannot  reach  the  administration  of  justice  in 
the  courts  of  the  union,  or  the  collection  of  the  taxes  of  the 
United  States,  or  restrain  the  operation  of  any  law  which  con- 
gress may  constitutionally  pass.  It  cannot  interfere  with  any 
regulation  of  commerce.  If  the  states  may  tax  all  persons  and 
property  found  on  their  territory,  what  shall  restrain  them  from 
taxing  goods  in  their  transit  through  the  state  from  one  port  to 
another  for  the  purpose  of  reexportation  ?  The  laws  of  trade 
authorize  this  operation,  and  general  convenience  requires  it 
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Or  what  should  restrain  a  state  from  taxing  any  article  passing 
through  it  from  one  state  to  another,  for  the  purpose  of  traffic  ?  or 
from  taxing  the  transportation  of  articles  passing  from  the  state 
itself  to  another  state  for  commercial  purposes  ?  These  cases 
are  aU  within  the  sovereign  power  of  taxation,  but  would  obyi- 
ously  derange  the  measures  of  congress  to  regulate  commerce, 
and  affect  materially  the  purpose  for  which  that  power  was 
given.  C  We  deem  it  unnecessary  to  press  this  argument  farther, 
or  to  give  additional  iUustrations  of  it,  because  the  subject  was 
taken  up,  and  considered  with  great  attention,  in  JIf'  CuUock  v. 
The  State  of  Maryland,  (4  Wheaton's  Reports,  316,)  the 
decision  in  which  case  is,  we  think,  entirely  applicable  to  this^ 

It  may  be  proper  to  add  that  we  suppose  the  principles  laid 
down  in  this  case  to  apply  equally  to  importations  from  a  sister 
state.  We  do  not  mean  to  give  any  opinion  on  a  tax  discrimi- 
Dating  between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  judgment  of  the  court  of 
appeals  of  the  state  of  Maryland,  in  affirming  the  judgment  of 
the  Baltimore  city  court,  because  the  act  of  the  legislature  of 
Maryland,  imposing  the  penalty  for  which  the  said  judgment  is 
rendered,  is  repugnant  to  the  constitution  of  the  United  States, 
and,  consequently,  void.  The  judgment  is  to  be  reversed,  and 
the  cause  remanded  to  that  court,  with  instructions  to  enter 
judgment  in  favor  of  the  appellants. 
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AMERICAN  INSURANCE    COMPANY  AND  OTHERS 
V.  CANTER. 

Jamuabt  Tskm,  1828. 

[1  Peten*s  Reports,  511-546.] 

The  American  Insurance  Company  insured  certain  bales  of 
cotton  from  New  Orleans  to  France.  The  vessel  in  which  it 
was  shipped  was  wrecked  on  the  coast  of  Florida,  but  the  cotton 
was  saved,  and  sold  in  order  to  pay  the  claim  of  those  who  saved 
it.  This  sale  was  made  under  the  order  of  a  territorial  court  of 
Florida.  The  owners  having  abandoned  to  the  Insurance  Com- 
pany, the  Company  claimed  part  of  the  cotton  which  went  to 
Charleston,  and  commenced  suit  for  it  in  the  United  States  dis- 
trict court,  and  obtained  a  judgment  in  their  favor.  Canter, 
who  had  bought  at  the  sale  in  Florida,  appealed  to  the  circuit 
court,  which  reversed  the  decree  of  the  district  court ;  where- 
upon the  Insurance  Company  appealed  to  the  supreme  court, 
the  opinion  of  which  was  delivered  by  Chief  Justice  Marshall, 
as  follows :  — 

The  plaintiffs  filed  their  libel  in  this  cause  in  the  district 
court  of  South  Carolina,  to  obtain  restitution  of  three  hundred 
and  fifty-six  bales  of  cotton,  part  of  the  cargo  of  the  ship  Point 
a  Petre,  which  had  been  insured  by  them  on  a  voyage  from 
New  Orleans  to  Havre  de  Grace,  in  France.  The  Point  a  Petre 
was  wrecked  on  the  coast  of  Florida,  the  cargo  saved  by  the 
inhabitants,  and  carried  into  Key  West,  where  it  was  sold  for  the 
purpose  of  satisfying  the  salvors,  by  virtue  of  a  decree  of  a 
court,  consisting  of  a  notary  and  five  jurors,  which  was  erected 
by  an  act  of  the  territorial  legislature  of  Florida.  The  owners 
abandoned  to  the  underwriters,  who,  having  accepted  the  same, 
proceeded  against  the  property  ;  alleging  that  the  sale  was  not 
made  by  order  of  a  court  competent  to  change  the  property. 
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David  Canter  claimed  the  cotton  as  a  band  fide  purchaser, 
under  the  decree  of  a  competent  court,  which  awarded  seventy- 
six  per  cent,  to  the  salvors  on  the  value  of  the  property  saved. 

The  district  judge  pronounced  the.  decree  of  the  territorial 
court  a  nullity,  and  awarded  restitution  to  the  libeUants  of  such 
part  of  the  cargo  as  he  supposed  to  be  identified  by  the  evi- 
dence ;  deducting  therefrom  a  salvage  of  fifty  per  cent. 

The  libeUants  and  claimant  both  appealed.  The  circuit  court 
reversed  the  decree  of  the  district  court,  and  decreed  the  whole 
cotton  to  the  claimant,  with  costs,  on  the  ground  that  the  pro- 
ceedings of  the  court  at  Key  West  were  legal,  and  transferred 
the  property  to  the  purchaser. 

From  this  decree  the  libeUants  have  appealed  to  this  court 

The  cause  depends,  mainly,  on  the  question,  whether  the 
property  in  the  cargo  saved  was  changed  by  the  sale  at  Key 
West  The  conformity  of  that  sale  to  the  order  under  which 
it  was  made  has  not  been  controverted.  Its  validity  has  been 
denied,  on  the  ground  that  it  was  ordered  by  an  incompetent 
tribunal. 

The  tribunal  was  constituted  by  an  act  of  the  territorial  l^iis- 
lature  of  Florida,  passed  on  the  4th  July,  1823,  which  is  inserted 
in  the  record.  That  act  purports  to  give  the  power  which  has 
been  exercised ;  consequently,  the  sde  is  valid,  if  the  territorial 
legislature  was  competent  to  enact  the  law. 

The  course  which  the  argument  has  taken  wiU  require,  that, 
in  deciding  this  question,  the  court  should  take  into  view  the 
relation  in  which  Florida  stands  to  the  United  States. 

The  constitution  confers  absolutely  on  the  government  of  the 
union  the  powers  of  making  war,  and  of  making  treaties ;  con- 
sequently, that  government  possesses  the  power  of  acquiring 
territory,  either  by  conquest  or  by  treaty. 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely  sub- 
dued, to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shaU  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acquisition 
is  confirmed,  and  the  ceded  territory  becomes  a  part  of  the 
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nation  to  which  it  is  annexed ;  either  on  the  tenns  stipulated  in 
the  treaty  of  cession,  or  on  such  as  its  new  master  siiall  im-» 
pose.  On  such  transfer  of  territory,  it  has  never  been  held  that 
the  relations  of  the  inhabitants  with  each  other  undergo  any 
change.  Their  relations  with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  between  them  and  the 
government  which  has  acquired  their  territory.  The  same  act 
which  transfers  their  country  transfers  the  allegiance  of  those 
who  remain  in  it;  and  the  law  which  may  be  denominated 
political  is  necessarily  changed,  although  that  which  regulates 
the  intercourse  and  general  conduct  of  individuals  remains  in 
force,  until  altered  by  the  newly  created  power  of  the  state. 

On  the  2d  of  February,  1819,  Spain  ceded  Florida  to  the 
United  States.  The  sixth  article  of  the  treaty  of  cession 
contains  the  following  provision :  ^^  The  inhabitants  of  the  ter- 
ritories, which  his  Catholic  majesty  cedes  to  the  United  States 
by  this  treaty,  shall  be  incorporated  in  the  union  of  the  United 
States,  as  soon  as  may  be  consistent  with  the  principles  of  the 
federal  constitution,  and  admitted  to  the  enjojrment  of  the 
privileges,  rights,  and  immunities  of  the  citizens  of  the  United 
States." 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants 
of  Florida  to  the  enjoyment  of  the  privileges,  rights,  and  immu- 
nities, of  the  citizens  of  the  United  States.  It  is  unnecessary 
to  inquire  whether  this  is  not  their  condition,  independent  of 
stipulation.  They  do  not,  however,  participate  in  political 
power ;  they  do  not  share  in  the  government,  till  Florida  shall 
become  a  state.  In  the  mean  time  Florida  continues  to  be  a 
territory  of  the  United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  congress'  ^^to  make  all 
needfiil  rules  and  regulations  respecting  the  territory,  or  other 
property,  belonging  to  the  United  States." 

Perhaps  the  power  of  governing  a  territory  belonging  to  the 
United  States,  which  has  not,  by  becoming  a  state,  acquired  the 
means  of  self-government,  may  result  necessarily  from  the  facts 
that  it  is  not  within  the  jurisdiction  of  any  particular. state,  and 
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18  within  the  power  and  jurisdiction  of  the  United  States.  The 
.right  to  govern  may  be  the  inevitable  consequence  of  the  right 
to  acquire  territory.  Wliichever  may  be  the  source  whence  the 
power  is  derived,  the  possession  of  it  is  unquestioned.  In  exe- 
cution of  ity  congress,  in  1822,  passed  ^'  An  Act  for  the  Estab- 
lishment of  a  territorial  Government  in  Florida ; "  and  on  the 
3d  of  March,  1823,  passed  another  act  to  amend  the  act  of 
1822.  Under  this  act,  the  territorial  legislature  enacted  the 
law  now  under  consideration. 

The  fifth  section  of  the  act  of  1823  creates  a  territorial 
legislature,  which  shall  have  legislative  powers  over  all  right- 
ful objects  of  l^slation;  but  no  law  shall  be  valid  which 
is  inconsistent  with  the  laws  and  constitution  of  the  United 
States. 

The  seventh  section  enacts,  ^<  That  the  judicial  power  shall 
be  vested  in  two  superior  courts,  and  in  such  inferior  courts, 
and  justices  of  the  peace,  as  the  legislative  council  of  the  teiri- 
tory  may  from  time  to  time  establish."  After  prescribing  the 
place  of  session,  and  the  jurisdictional  limits  of  each  court,  the 
act  proceeds  to  say  :  ^'  Within  its  limits,  herein  described,  each 
court  shall  have  jurisdiction  in  all  criminal  cases,  and  exclusive 
jurisdiction  in  all  capital  offences,  and  original  jurisdiction  in 
all  civil  cases  of  the  value  of  one  hundred  dollars,  arising  under, 
and  cognizable  by,  the  laws  of  the  territory,  now  in  force  therein, 
or  which  may  at  any  time  be  enacted  by  the  legislative  council 
thereof." 

The  eighth  section  enacts,  '^  That  each  of  the  said  superior 
courts  shall,  moreover,  have  and  exercise  the  same  jurisdiction} 
within  its  limits,  in  all  cases  arising  under  the  laws  and  con- 
stitution of  the  United  States,  which,  by  an  Act  to  establish  the 
Judicial  Courts  of  the  United  States,  approved  the  24th  of 
September,  1 789,  and  an  Act  in  addition  to  the  Act  entitled 
an  Act  to  estabUsh  the  Judicial  Courts  of  the  United  States, 
approved  the  2d  of  March,  1793,  was  vested  in  the  court  of 
Kentucky  district." 

The  powers  of  the  territorial  legislature  extend  to  all  rightful 
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objects  of  legislation,  subject  to  the  restriction  that  their  laws 
shall  not  be  ^^  inconsistent  with  the  laws  and  constitution  of  the 
United  States/'  As  salvage  is  admitted  to  come  within  this 
description,  the  act  is  valid,  unless  it  can  be  brought  within  the 
restriction. 

The  counsel  for  the  libellants  contend  that  it  is  inconsistent 
with  both  the  law  and  the  constitution  ;  that  it  is  inconsistent 
with  the  provisions  of  the  law  by  which  the  territorial  govern- 
ment was  created,  and  with  the  amendatory  act  of  March,  1823. 
It  vests,  they  say,  in  an  inferior  tribunal,  a  jurisdiction  which 
is  by  those  acts  vested  exclusively  in  the  superior  courts  of  the 
territory. 

This  argument  requires  an  attentive  consideration  of  the  sec- 
tions which  define  the  jurisdiction  of  the  superior  courts. 

The  seventh  section  of  the  act  of  1823  vests  the  whole 
judicial  power  of  the  territory  "  in  two  superior  courts,  and  in 
such  inferior  courts,  and  justices  of  the  peace,  as  the  legisla- 
tive council  of  the  territory  may  from  time  to  time  establish." 
This  general  grant  is  common  to  the  superior  and  inferior 
courts,  and  their  jurisdiction  is  concurrent,  except  so  far  as  it 
may  be  made  exclusive,  in  either,  by  other  provisions  of  the 
statute.  The  jurisdiction  of  the  superior  courts  is  declared  to 
be  exclusive  over  capital  offences ;  on  every  other  question  over 
which  those  courts  may  take  cognizance  by  virtue  of  this  sec- 
tion, concurrent  jurisdiction  may  be  given  to  the  inferior  courts. 
Among  these  subjects  are  ^'  all  civil  cases  arising  under  and 
cc^nizable  by  the  laws  of  the  territory,  now  in  force  therein,  or 
which  may  at  any  time  be  enacted  by  the  legislative  council 
thereof." 

It  has  been  already  stated  that  all  the  laws  which  were  in 
force  in  Florida  while  a  province  of  Spain,  those  excepted 
which  were  political  in  their  character,  which  concerned  the 
relations  between  the  people  and  their  sovereign,  remained  in 
force,  until  altered  by  the  government  of  the  United  States. 
Congress  recognizes  this  principle,  by  using  the  words  <<  laws 
of  the  territory,  now  in  force  therein."     No  laws  could  then 
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have  been  in  force  but  those  enacted  by  the  Spanish  govern- 
ment. If  among  these  a  law  existed  on  the  subject  of  salvage, 
and  it  is  scarcely  possible  there  should  not  have  been  such  a 
law,  jurisdiction  over  cases  arising  under  it  was  conferred  on 
the  superior  courts,  but  that  jurisdiction  was  not  exclusive. 
A  territorial  act,  conferring  jurisdiction  over  the  same  cases  on 
an  inferior  court,  would  not  have  been  inconsistent  with  this 
section. 

The  eighth  section  extends  the  jurisdiction  of  the  superior 
courts,  in  terms  which  admit  of  more  doubt.  The  words  are, 
^'  That  each  of  the  said  superior  courts  shall,  moreover,  have 
and  exercise  the  same  jurisdiction,  within  its  limits,  in  all 
cases  arising  under  the  laws  and  constitution  of  the  United 
States,  which,  by  an  Act  to  establish  the  Judicial  Courts  of  the 
United  States,  &c.,  was  vested  in  the  CQurt  of  the  Kentucky 
district." 

The  eleventh  section  of  the  act  declares,  "  That  the  laws  of 
the  United  States,  relating  to  the  revenue  and  its  collection,  and 
all  other  public  acts  of  the  United  States,  not  inconsistent  or 
repugnant  to  this  act,  shall  extend  to,  and  have  full  force  and 
effect  in,  the  territory  aforesaid." 

The  laws  which  are  extended  to  the  territory,  by  this  sec- 
tion, were  either  for  the  punishment  of  crime,  or  for  civil 
purposes.  Jurisdiction  is  given  in  all  criminal  cases  by  the 
seventh  section ;  but  in  civil  cases,  that  section  gives  jurisdiction 
only  in  those  which  arise  under  and  are  cognizable  by  the  laws 
of  the  territory ;  consequently,  aU  civil  cases,  arising  under  the 
laws  which  are  extended  to  the  territory  by  the  eleventh  sec- 
tion, are  cognizable  in  the  territorial  courts  by  virtue  of  the 
eighth  section  ;  and  in  those  cases^  the  superior  courts  may 
exercise  the  same  jurisdiction  as  is  exercised  by  the  court  for 
the  Kentucky  district. 

The  question  suggested  by  this  view  of  the  subject,  on  which 
the  case  under  consideration  must  depend,  is  this :  — 

Is  the  admiralty  jurisdiction  of  the  district  courts  of  the 
United  States  vested  in  the  superior  courts  of  Florida  under 
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the  words  of  the  eighth  section,  declaring  that  each  of  the  said 
courts  ^*  shall,  moreover,  have  and  exercise  the  same  jurisdiction, 
within  its  limits,  in  all  cases  arising  under  the  laws  and  consti- 
tution of  the  United  States,  which  was  vested  in  the  court  of 
the  Kentucky  district  ? " 

li  is  observable  that  this  clause  does  not  confer  on  the  terri- 
torial courts  all  the  jurisdiction  which  is  vested  in  the  court  of 
the  Kentucky  district,  but  that  part  of  it  only  which  appUes  to 
"  cases  arising  under  the  laws  and  constitution  of  the  United 
States."    Is  a  case  of  admiralty  of  this  description  ? 

The  constitution  and  laws  of  the  United  States  give  juris- 
diction to  the  district  courts  over  all  cases  in  admiralty ;  but 
jurisdiction  over  the  case  does  not  constitute  the  case  itself. 
We  are,  therefore,  to  inquire,  whether  cases  in  admiralty,  and 
cases  arising  under  the  laws  and  constitution  of  the  United 
States,  are  identical. 

If  we  have  recourse  to  that  pure  fountain  from  which  all  the 
jurisdiction  of  the  federal  courts  is  derived,  we  find  language 
employed  which  cannot  well  be  misunderstood.  The  constitu- 
tion declares  that  '^  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,  arising  under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting  ambassadors,  or 
other  public  ministers,  and  consuls ;  to  all  cases  of  admiralty 
and  maritime  jurisdiction." 

The  constitution  certainly  contemplates  these  as  three  dis- 
tinct classes  of  cases ;  and  if  they  are  distinct,  the  grant  of 
jurisdiction  over  one  of  them  does  not  confer  jurisdiction 
over  either  of  the  other  two.  The  discrimination  made  be- 
tween them,  in  the  constitution,  is,  we  think,  conclusive  against 
their  identity.  If  it  were  not  so,  if  this  were  a  point  open  to 
inquiry,  it  would  be  difficult  to  maintain  the  proposition  that 
they  are  the  same.  A  case  in  admiralty  does  not,  in  fact, 
arise  under  the  constitution  or.  laws  of  the  United  States. 
These  cases  are  as  old  as  navigation  itself ;  and  the  law,  ad- 
miralty and  maritime,  as  it  has  existed  for  ages,  is  appUed 
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by  oar  courts  to  the  cases  as  they  arise.  It  is  not,  then,  to  the 
eighth  section  of  the  territorial  law  that  we  are  to  lock  for 
the  grant  of  admiralty  and  maritime  jurisdiction  to  the  terri- 
torial courts.  Consequently,  if  that  jurisdietion  is  exclusive, 
it  is  not  made  so  by  the  reference  to  the  district  court  of  Ken- 
tucky; 

It  has  been  contended,  that,  by  the  constitution,  the  judi- 
cial power  of  the  United  States  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction ;  and  that  the  whole  of  this  judicial 
power  must  be  vested  ^^in  one  supreme  court,  and  in  such 
inferior  courts  as  congress  shall  from  time  to  time  ordain  and 
establish."  Hence  it  has  been  argued  that  congress  cannot 
vest  admiralty  jurisdiction  in  courts  created  by  the  territorial 
legislature. 

We  have  only  to  pursue  this  subject  one  step  further,  to  per- 
ceive that  this  provision  of  the  constitution  does  not  apply  to 
it.  The  next  sentence  declares  that  "  the  judges  both  of  the 
supreme  and  inferior  courts  shall  hold  their  offices  daring 
good  behavior."  The  judges  of  the  superior  courts  of  Florida 
hold  their  offices  for  four  years.  These  courts,  then,  are  not 
constitutional  courts,  in  which  the  judicial  power  conferred 
by  the  constitution  on  the  geneijal  government  can  be  depos- 
ited. They  are  incapable  of  receiving  it.  They  are  l^slative 
courts,  created  in  virtue  of  the  general  right  of  sovereignty 
which  exists  in  the  government,  or  in  virtue  of  that  chase 
which  enables  congress  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested  is  not  a  part 
of  that  judicial  power  which  is  defined  in  the  third  article  of 
the  constitution ;  but  is  conferred  by  congress,  in  the  execaticMi 
of  those  general  powers  which  that  body  possesses  over  the 
territories  of  the  United  States.  Although  admiralty  jurisdic- 
tion can  be  exercised,  in  the  states,  in  those  courts  only  which 
are  established  in  pursuance  of  the  third  article  of  the  constitu- 
tion, the  same  limitation  does  not  extend  to  the  territories.  In 
legislating  for  them,  congress  exercises  the  combined  powers  of 
the  general  and  of  a  state  government. 
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We  think,  then,  that  the  act  of  the  territorial  legLBlature, 
erecting  the  court  by  whoee  decree  the  cargo  of  the  Point  a 
Petre  was  sold,  is  not  ^'  inconsistent  with  the  laws  and  constitu- 
tion of  the  United  States/'  and  is  valid.  Consequently,  the 
sale  made  in  pursuance  of  it  changed  the  property,  and  the 
deoree  of  the  circuit  court,  awarding  restitution  of  the  property 
to  the  claimant,  ought  to  be  affirmed  with  costs. 
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WESTON  AND  OTHERS  v.  CITY  OF  CHARLESTON. 
January  Term,  1829. 

pPetera's  Reports,  449-480.] 

The  city  council  of  Charleston  having  taxed  certain  interest- 
paying  stocks,  including  some  issued  by  the  United  States  for 
the  national  debt,  Weston,  as  a  holder  of  such  stock,  filed  a 
suggestion  in  the  court  of  common  pleas  to  prohibit  the  collec- 
tion of  this  tax  'as  being  unconstitutional.  The  prohibition 
being  granted,  the  city  council  appealed  to  the  constitutional 
court,  the  highest  in  the  state,  and  that  having  decided  the 
ordinance  laying  the  tax  to  be  constitutional,  Weston  sued 
out  his  writ  of  error  to  the  supreme  court  of  the  United  States, 
the  opinion  of  which  was  delivered  by  the  chief  justice  as 
follows :  — 

This  case  was  argued  on  its  merits  at  a  preceding  term ;  but 
a  doubt  having  arisen  with  the  court  respecting  its  jurisdiction 
in  cases  of  prohibition,  that  doubt  was  su^ested  to  the  bar, 
and  a  reargument  was  requested.  It  has  been  reargued  at  this 
term. 

The  power  of  this  court  to  revise  the  judgments  of  a  state 
tribunal  depends  on  the  twenty-fifth  section  of  the  judicial 
act.  That  section  enacts  "  that  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of  a  state  in 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,"  "  any  state,  on  the  ground  of  their  being  repugnant 
to  the  constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  such  their  validity,"  "  may  be  reexam- 
ined and  reversed  or  afiirmed  in  the  supreme  court  of  the  Unit- 
ed States." 
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In  this  case  the  city  ordinance  of  Charleston  is  the  exercise 
of  an  "  authority  under  the  state  of  South  Carolina/*  "  the 
validity  of  which  has  been  drawn  in  question  on  the  ground 
of  its  being  repugnant  to  the  constitution,"  and  ^'  the  decision 
is  in  favor  of  its  validity."  The  question,  therefore,  which  was 
decided  by  the  constitutional  court,  is  the  very  question  on 
which  the  revising  power  of  this  tribunal  is  to  be  exercised, 
and  the  only  inquiry  is,  whether  it  has  been  decided  in  a  case 
described  in  the  section  which  authorizes  the  writ  of  error  that 
has  been  awarded.     Is  a  writ  of  prohibition  a  suit  ? 

The  term  is  certainly  a  very  comprehensive  one,  and  is  un- 
derstood to  apply  to  any  proceeding  in  a  court  of  justice  by 
which  an  individual  pursues  that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  The  modes  of  proceeding  may  be 
various,  but  if  a  right  is  litigated  between  parties  in  a  court  of 
justice,  the  proceeding  by  which  the  decision  of  the  court  is 
sought  is  a  suit.  The  question  between  the  parties  is  pre- 
cisely the  same  as  it  would  have  been  in  a  writ  of  replevin,  or 
in  an  action  of  trespass.  The  constitutionality  of  the  ordi- 
nance is  contested ;  the  party  aggrieved  by  it  applies  to  a  court ; 
and  at  his  suggestion,  a  writ  of  prohibition,  the  appropriate 
remedy,  is  issued.  The  opposite  party  appeals  ;  and,  in  the 
highest  court,  the  judgment  is  reversed  and  judgment  given 
for  the  defendant  This  judgment  was,  we  think,  rendered  in 
a  suit 

We  think  also  that  it  was  a  final  judgment,  in  the  sense  in 
which  that  term  is  used  in  the  twenty-fifth  section  of  the  judic- 
ial act  If  it  were  applicable  to  those  judgments  and  decrees 
only  in  which  the  right  was  finally  decided,  and  could  never 
again  be  litigated  between  the  parties,  the  provisions  of  the 
section  would  be  confined  within  much  narrower  limits  than  the 
words  import,  or  than  congress  could  have  intended.  Judg- 
ments in  actions  of  ejectment,  and  decrees  in  chancery  dis- 
missing a  bill  without  prejudice,  however  deeply  they  might 
affect  rights  protected  by  the  constitution,  laws,  or  treaties  of 
the  United  States,  would  not  be  subject  to  the  revision  of  this 
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court.  A  prohibition  might  issue,  restraining  a  collector  from 
collecting  duties,  and  this  court  would  not  revise  and  correct 
the  judgment.  The  word  "  final "  must  be  understood  in  the 
section  under  consideration  as  applying  to  all  judgments  and 
decrees  which  determine  the  particular  cause. 

We  think,  then,  that  the  writ  of  error  has  brought  the  cause 
properly  before  this  court. 

This  brings  us  to  the  main  question.  Is  the  stock  issued  tcft 
loans  made  to  the  government  of  the  United  States  liable  to  be 
taxed  by  states  and  corporations  ? 

Congress  has  power  "  to  borrow  money  on  the  credit  of  the 
United  States."  The  stock  it  issues  is  the  evidence  of  a  debt 
created  by  the  exercise  of  this  power.  The  tax  in  question  is 
a  tax  upon  the  contract  subsisting  between  the  government  and 
the  individual.  It  bears  directly  upon  that  contract,  while  sub- 
sisting and  in  full  force.  The  power  operates  upon  the  con- 
tract the  instant  it  is  framed,  and  must  imply  a  right  to  affect 
that  contract. 

If  the  states  and  corporations  throughout  the  union  possess 
the  power  to  tax  a  contract  for  the  loan  of  money,  what  shall 
arrest  this  principle  in  its  application  to  every  other  contract? 
What  measure  can  government  adopt  which  will  not  be  exposed 
to  its  influence  ? 

But  it  is  unnecessary  to  pursue  this  principle  through  its 
diversified  application  to  all  the  contracts,  and  to  the  various 
operations  of  government.  No  one  can  be  selected  which  is 
of  more  vital  interest  to  the  community  than  this  of  borrowing 
money  on  the  credit  of  the  United  States.  No  power  has  been 
conferred  by  the  American  people  on  their  government,  the  free 
and  unburdened  exercise  of  which  more  deeply  affects  every 
member  of  our  republic.  In  war,  when  the  honor,  the  safety, 
the  independence  of  the  nation  are  to  be  defended,  when  all 
its  resources  are  to  be  strained  to  the  utmost,  credit  must  be 
brought  in  aid  of  taxation,  and  the  abundant  revenue  of  peace 
and  prosperity  must  be  anticipated  to  supply  the  exigences,  the 
urgent  demands  of  the  moment.     The  people,  for  objects  the 
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most  important  which  can  occur  in  the  progress  of  nations, 
have  empowered  their  government  to  make  these  anticipations, 
"  to  borrow  money  on  the  credit  of  the  United  States."  Can 
anything  be  more  dangerous,  or  more  injurious,  than  the  admis- 
sion of  a  principle  which  authorizes  every  state  and  every 
corporation  in  the  union,  which  possesses  the  right  of  taza* 
tioD,  to  burden  the  exercise  of  this  power  at  their  discre- 
tion? 

If  the  right  to  impose  the  tax  exists,  it  is  a  right  which  in 
its  nature  acknowledges  no  limits.  It  may  be  carried  to  any 
extent,  within  the  jurisdiction  of  the  state  or  corporation  which 
imposes  it,  which  the  will  of  each  state  and  corporation  may 
prescribe.  A  power,  which  is  given  by  the  whole  American 
people  for  their  common  good,  which  is  to  be  exercised  at 
the  most  critical  periods  for  the  most  important  purposes,  on 
the  free  exercise  of  which  the  interests  certainly,  perhaps 
the  liberty,  of  the  whole  may  depend,  may  be  burdened, 
impeded,  if  not  arrested,  by  any  of  the  organized  parts  of  the 
confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  government 
for  national  purposes,  and  numerous  state  governments  for 
other  purposes,  in  many  respects  independent,  and  in  the 
uncontrolled  exercise  of  many  important  powers,  occasional 
interferences  ought  not  to  surprise  us.  The  power  of  taxation 
is  one  of  the  most  essential  to  a  state,  and  one  of  the  most 
extensive  in  its  operation.  The  attempt  to  maintain  a  rule 
which  shaU  limit  its  exercise  is,  undoubtedly,  among  the  most 
delicate  and  difficult  duties  which  can  devolve  on  those  whose 
province  it  is  to  expound  the  supreme  law  of  the  land  in  its 
application  to  the  cases  of  individuals.  This  duty  hajs  more 
than  once  devolved  on  this  court.  In  the  performance  of  it  we 
have  considered  it  as  a  necessary  consequence  from  the  suprem- 
acy  of  the  government  of  the  whole,  that  its  action,  in  the 
exercise  of  its  legitimate  powers,  should  be  free  and  onem* 
barrassed  by  any  conflicting  powers  in  the  possession  of  its 
parts ;  that  the  powers  of  a  state  cannot  rightfully  be  so 
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exercised  as  to  impede  and  obstruct  the  free  course  of  those 
measures  which  the  government  of  the  states  united  may  right- 
fully adopt. 

This  subject  was  brought  before  the  court  in  the  case  of 
M'CuUoch  V.  The  State  of  Maryland,  (4  Wheaton,  316,) 
when  it  was  thoroughly  argued  and  deliberately  considered 
The  question  decided  in  that  case  bears  a  near  resemblance  to 
that  which  is  involved  in  this.  It  was  discussed  at  the  bar  in 
all  its  relations,  and  examined  by  the  court  with  its  utmost 
attention.  We  will  not  repeat  the  reasoning  which  conducted 
us  to  the  conclusion  thus  formed  ;  but  that  conclusion  was  that 
'<  all  subjects  over  which  the  sovereign  power  of  a  state  extends 
are  objects  of  taxation ;  but  those  over  which  it  does  not  ex- 
tend are,  upon  the  soundest  principles,  exempt  from  taxation.'^ 
"  The  sovereignty  of  a  state  extends  to  ejverything  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission  ; "  but 
not  "  to  those  means  which  are  employed  by  congress  to  cany 
into  execution  powers  conferred  on  that  body  by  the  people  of 
the  United  States."  "  The  attempt  to  use  "  the  power  of  taxa- 
tion "  on  the  means  employed  by  the  government  of  the  union, 
in  pursuance  of  the  constitution,  is  itself  an  abuse,  because  it  is 
the  usurpation  of  a  power  which  the  people  of  a  single  state 
cannot  give." 

The  court  said,  in  that  case,  that  "  the  states  have  no  power, 
by  taxation,  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws  enacted 
by  congress  to  carry  into  execution  the  powers  vested  in  the 
general  government." 

We  retsLin  the  opinions  which  were  then  expressed.  A  con- 
tract made  by  the  government,  in  the  exercise  of  its  power,  to 
borrow  money  on  the  credit  of  the  United  States,  is,  undoubt- 
edly, independent  of  the  will  of  any  state  in  which  the  individ- 
ual who  lends  may  reside,  and  is,  undoubtedly,  an  operation 
essential  to  the  important  objects  for  which  the  government 
was  created.  It  ought,  therefore,  on  the  principles  settled  in 
the  case  of  M'CtMoch  v.   The  ^ate  of  Maryland,  to  be 
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exempt  from  state  taxation,  and,  consequently,  from  being  taxed 
by  corporations  deriving  their  power  from  states. 

It  is  admitted  that  the  power  of  the  government  to  borrow 
money  cannot  be  directly  opposed,  and  that  any  law  directly 
obstructing  its  operation  would  be  void ;  but  a  distinction  is 
taken  between  direct  opposition  and  those  measures  which  may 
consequentially  affect  it ;  that  is,  that  a  law  prohibiting  loans 
to  the  United  States  would  be  void,  but  a  tax  on  them  to  any 
amount  is  allowable. 

It  is,  we  think,  impossible  not  to  perceive  the  intimate  con- 
nexion which  exists  between  these  two  modes  of  acting  on  the 
rabject. 

It  is  not  the  want  of  original  power  in  an  independent  sover- 
eign state,  to  prohibit  loans  to  a  foreign  government,  which  re- 
strains the  legislature  from  direct  opposition  to  those  made  by 
the  United  States.  The  restraint  is  imposed  by  our  constitu- 
tion. The  American  people  have  conferred  the  power  of  bor- 
rowing money  on  their  government,  and  by  making  that  gov- 
ernment supreme,  have  shielded  its  action,  in  the  exercise  of 
this  power,  from  the  action  of  the  local  governments.  The 
grant  of  the  power  is  incompatible  with  a  restraining  or  con- 
trolling power ;  and  the  declaration  of  supremacy  is  a  declar- 
ation that  no  such  restraining  or  controlling  power  shall  be 
exercised. 

The  right  to  tax  the  contract  to  any  extent,  when  made, 
must  operate  upon  the  power  to  borrow  before  it  is  exercised, 
and  have  a  sensible  influence  on  the  contract.  The  extent  of 
this  influence  depends  on  the  will  of  a  distinct  government 
To  any  extent,  however  inconsiderable,  it  is  a  burden  on  the 
operations  of  government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the 
power  to  tax  stock  must  affect  the  terms  on  which  loans  will  be 
made ;  but  this  objection,  it  is  said,  has  no  more  weight,  when 
urged  against  the  appUcation  of  an  acknowledged  power  to 
government  stock,  than  if  urged  against  its  application  to  lands 
8dd  by  the  United  States. 
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The  distinction  is,  we  think,  apparent.  When  lands  are 
sold,  no  connexion  remains  between  the  purchaser  and  the 
government.  The  lands  purchased  become  a  part  of  the  mass 
of  property  in  the  country,  with  no  implied  exemption  from 
common  burdens.  All  lands  are  derived  from  the  general  or 
particular  government,  and  all  lands  are  subject  to  taxation. 
Lands  sold  are  in  the  condition  of  money  borrowed  and  repaid. 
Its  liability  to  taxation,  in  any  form  it  may  then  assume,  is  not 
questioned.  The  connexion  between  the  borrower  and  the 
lender  is  dissolved.  It  is  no  burden  on  loans,  it  is  no  impedi- 
ment to  the  power  of  borrowing,  that  the  money,  when  repaid, 
loses  its  exemption  from  taxation.  But  a  tax  upon  debts  due 
from  the  government  stands,  we  think,  on  very  different  prin- 
ciples from  a  tax  on  lands  which  the  government  has  sold. 

^<  The  Federalist "  has  been  quoted  in  the  aigument,  and  an 
eloquent  and  well  merited  eulogy  has  been  bestowed  on  the 
great  statesman  who  is  supposed  to  be  the  author  of  the  num- 
ber from  which  the  quotation  was  made.  This  high  authority 
was  also  relied  upon  in  the  case  of  M'  CuUoch  v.  The  State 
qf  Marylandy  and  was  considered  by  the  court.  Without 
repeating  what  was  then  said,  we  refer  to  it  as  exhibiting  our 
view  of  the  sentiments  expressed  on  this  subject  by  the  authors 
of  that  work. 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the 
exceptions  stated  in  the  case  of  M'  Ctdloch  v.  The  State  qf 
Maryland.  We  do  not  think  so.  The  Bank  of  the  United 
States  is  an  instrument  essential  to  the  fiscal  operations  of  the 
government,  and  the  power  which  might  be  exercised  to  its 
destruction  Was  denied.  But  property  acquired  by  that  corpo- 
ration in  a  state  was  supposed  to  be  placed  in  the  same  con- 
dition with  property  acquired  by  an  individual. 

The  tax  on  government  stock  is  thought  by  this  court  to  be 
a  tax  on  the  contract,  a  tax  on  the  power  to  borrow  money  on 
the  credit  of  the  United  States,  and,  consequently,  to  be  repug- 
nant to  the  constitution. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  con- 
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stitutional  court  of  the  state  of  South  Carolina,  reversing  the 
order  made  by  the  court  of  common  pleas,  awarding  a  prohibition 
to  the  city  council  of  Charleston,  to  restrain  them  from  levying 
a  tax  imposed  on  six  and  seven  per  cent,  stock  of  the  United 
States,  under  an  ordinance  to  raise  supplies  to  the  use  of  the 
city  of  Charleston,  for  the  year  1823,  is  erroneous  in  this:  that 
the  said  constitutional  court  adjudged  that  the  said  ordinance 
was  not  repugnant  to  the  constitution  of  the  United  States ; 
whereas,  this  court  is  of  opinion  that  such  repugnancy  does 
exist.  We  are,  therefore,  of  opinion  that  the  said  judgment 
ought  to  be  reversed  and  annulled,  and  the  cause  remanded  to 
the  constitutional  court  for  the  state  of  South  Carolina,  that 
farther  proceedings  may  be  had  therein  according  to  law« 
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CRAIG  AND  OTHERS  v.  THE  STATE  OF  lOSSOUBL 
Jahuabt  Tebm,  1830. 

[4  Feten'9  Repoiti,  411  -  465.] 

b  1821  tbe  stale  of  MiflBOori  estabfiahed  loan  offices,  from 
wilicfa  certificates  issued  bearing  two  per  cent,  interest,  and 
leceivaMe  for  debts  doe  the  slate.  Craig  and  othos  borrowed 
some  of  these  certificates,  and  gsTe  their  note  therefor.  The 
note  was  not  paid,  and  the  state  soed  them.  The  staCb  eonrts 
having  decided  against  Craig,  he  soed  out  his  writ  of  eiror  to 
the  United  States  saprone  court,  the  <qMnioo  of  whicfa  was 
given  by  the  chief  justice  as  follows :  — 

This  is  a  writ  of  error  to  a  jodgment  rendered  in  the  court 
of  last  resort,  in  the  state  of  Missouri,  aflbming  a  jodgmeot 
obtained  by  the  state  in  one  of  its  inferior  courts  against  Hinim 
Craig  and  others,  <»i  a  promisscNry  note. 

The  judgment  is  in  these  wcmls :  "  And  afterwards,  at  a 
court,"  &c.,  "  the  parties  came  into  court  by  their  attorneys, 
and,  neither  party  desiring  a  jury,  the  cause  is  submitted  to  the 
court ;  therefore,  all  and  singular  the  matters  and  things  being 
seen  and  heard  by  the  court,  it  is  found  by  them  that  the  said 
defendants  did  assume  upon  themselves,  in  manner  and  fonn  as 
the  phintifi'  by  her  counsel  allied.  And  the  court  also  find 
that  the  consideration,  for  which  the  writing  declared  upon  and 
the  assumpsit  was  made,  was  (or  the  loan  of  loan-<^oe  certifi- 
cates, loaned  by  the  state  at  her  loan  office  at  Chariton ;  which 
certificates  were  issued,  and  the  loan  made,  in  the  manner 
pointed  out  by  an  act  of  the  l^iislature  of  the  said  state  of 
Missouri,  approved  the  twenty-seventh  day  of  June,  1821,  enti- 
tled ''  An  Act  for  the  Establishment  of  Loan  Offices,"  and  the 
acts  amendatory  and  supplementary  thereto :  and  the  court  do 
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further  find  that  the  plaintiff  has  sustained  damages  by  reason  of 
the  non-performance  of  the  assumptions  and  undertakings  of 
them,  the  said  defendants,  to  the  sum  of  two  hundred  and 
thirty-seven  dollars  and  seventy-nine  cents,  and  do  assess  her 
damages  to  that  sum.     Therefore  it  is  considered,"  &c. 

The  first  inquiry  is  into  the  jurisdiction  of  the  court. 

The  twenty-fifth  section  of  the  judicial  act  declares  ^'  that  a 
final  judgment  or  decree,  in  any  suit  in  the  highest  court  of  law 
or  equity  of  a  state,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  "  '^  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  in  favor  of  such  their  validity," 
'^  may  be  reexamined,  and  reversed  or  affirmed,  in  the  supreme 
court  of  the  United  States." 

To  give  jurisdiction  to  this  court,  it  must  appear  in  the 
record,  1.  That  the  validity  of  a  statute  of  the  state  of  Missouri 
was  drawn  in  question,  on  the  ground  of  its  being  repugnant 
to  the  constitution  of  the  United  States ;  3.  That  the  decision 
was  in  &Tor  of  its  validity. 

1.  To  determine  whether  the  validity  of  a  statute  of  the 
state  was  drawn  in  question,  it  will  be  proper  to  inspect  the 
pleadings  in  the  cause,  as  well  as  the  judgment  of  the  court. 

The  declaration  is  on  a  promissory  note,  dated  on  the  first 
day  of  August,  1822,  promising  to  pay  to  the  state  of  Mis- 
souri, on  the  first  day  of  November,  1822,  at  the  loan  office  in 
Chariton,  the  sum  of  one  hundred  and  ninety-nine  dollars, 
ninety-nine  cents,  and  the  two  per  cent,  per  annum,  the  inter- 
est accruing  on  the  certificates  borrowed,  from  the  first  of  Oc- 
tober, 1821.  This  note  is  obviously  given  for  certificates  loaned 
under  the  <'  Act  for  the  Establishment  of  Loan  Offices."  That 
act  directs  that  loans  on  personal  securities  shall  be  made  of 
sums  less  than  two  hundred  dollars.  This  note  is  for  one  hun- 
dred and  ninety-nine  dollars,  ninety-nine  cents.  The  act  di- 
rects that  the  certificates  issued  by  the  state  shall  carry  two  per 
cent  interest  firom  the  date,  which  interest  shall  be  calculated 
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oa  the  amount  of  the  loon.  The  note  promiseB  to  repay  the 
sum,  with  the  two  per  cent,  interest,  accruing  on  the  cerUficates 
borrowed,  from  the  first  day  of  October,  1821.  It  cannot  be 
doubted  that  the  declaration  is  on  a  note  given  in  pursuance  of 
the  act  which  has  been  mentioned. 

Neither  can  it  be  doubted  that  the  plea  of  non-assumpsit 
allowed  the  defendants  to  draw  into  question,  at  the  trial,  the 
validity  of  the  consideration  on  which  the  note  was  given. 
Everything  which  disaffirms  the  contract,  everything  which 
shows  it  to  be  void,  may  be  given  in  evidence  on  the  general 
issue  in  an  action  of  assumpsit.  The  defendants,  therefore^ 
were  at  liberty  to  question  the  validity  of  the  consideratioo 
which  was  the  foundation  of  the  contract,  and  the  constitution- 
ality of  the  law  in  which  it  originated. 

Have  they  done  so  ? 

Had  the  cause  been  tried  before  a  jury,  the  regular  course 
would  have  been  to  move  the  court  to  instruct  the  jury  that 
the  act  of  assembly,  in  pursuance  of  which  the  note  v^as  given, 
was  repugnant  to  the  constitution  of  the  United  States,  and  to 
except  to  the  charge  of  the  judges,  if  in  favor  of  its  validity ; 
or  a  special  verdict  might  have  been  found  by  the  jury,  stating 
the  act  of  assembly,  the  execution  of  the  note  in  pajrment  of 
certificates  loaned  in  pursuance  of  that  act,  and  reSerring  its 
validity  to  the  court.  The  one  course  or  the  other  would  have 
shown  that  the  validity  of  tlie  act  of  assembly  was  drawn  into 
question,  on  the  ground  of  its  repugnancy  to  the  constitution ; 
and  that  the  decision  of  the  court  was  in  favor  of  its  validit;. 
But  the  one  course  or  the  other  would  have  required  both  a 
court  and  jury.  Neither  could  be  pursued  where  the  office 
of  the  jury  was  performed  by  the  court.  In  such  a  case,  the 
obvious  sttbtftitute  for  an  instruction  to  the  jury,  or  a  speoal 
verdict,  is  a  statement  by  the  coort  of  the  pointa  in  oontroveisy 
on  which  its  judgment  is  founded.  This  may  not  be  the  usual 
mode  of  proceeding,  but  it  is  an  obvious  node ;  and  if  the 
court  of  the  state  has  adopted  it,  this  court  cannot  give  up  sub- 
stance for  farm. 
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The  aigiiiiients  of  counsel  eanoot  be  spread  on  the  record* 
The  points  urged  in  argument  cannot  appear.  But  the  motives 
stated  by  the  court  on  the  record  for  its  judgment,  and  which 
form  a  part  of  the  judgment  itself,  must  be  considered  as  ex« 
hibiting  the  points  to  which  those  arguments  were  directed,  and 
the  judgment  as  showing  the  decision  of  the  court  upon  those 
points.  There  was  no  jurj  to  find  the  &cts  and  refer  the  law 
to  the  court ;  but  if  the  court  which  was  substituted  for  the 
jury  has  found  the  focts  on  which  its  judgment  was  rendered, 
its  finding  must  be  equivalent  to  the  finding  of  a  jury.  Has 
the  court,  then,  substituting  itself  for  a  jury,  placed  fiusts  upon 
the  record,  which,  connected  with  the  pleadings,  show  that  the 
act  in  pursuance  of  which  this  note  was  executed  was  drawn 
into  question,  on  the  ground  of  its  repugnancy  to  the  oonstita* 
tion  ? 

After  finding  that  the  defendants  did  assume  upon  them* 
selves,  &c.,  the  court  proceeds  to  find  <'  that  the  consideration, 
for  which  the  writing  declared  upon  and  the  assumpsit  was 
made,  was  the  loan  of  loan^flice  Certificates  loaned  by  the  state 
at  her  loan  ofiice  at  Chariton ;  which  certificates  were  issued, 
and  the  loan  made,  in  the  manner  pointed  out  by  an  act  of  the 
legislature  of  the  said  state  of  Missouri,  approved  the  27tb  of 
June,  1821,  entitled,"  &c* 

Why  did  not  the  court  stop  immediately  after  the  usual  find- 
ing that  the  defendants  assumed  up<Hi  themselves  ?  Why  pro- 
ceed to  find  that  the  note  was  given  for  loan-office  certificates 
issued  under  the  act  contended  to  be  unconstitutional,  and 
loaned  in  pursuance  of  that  act,  if  the  matter  thus  found  was 
irrelevant  to  the  question  they  were  to  decide  ? 

Suppose  the  statement  made  by  the  court  to  be  contained  in 
the  verdict  of  a  jury  which  concludes  with  referring  to  the  court 
the  vatidity  of  the  note  thus  taken  in  pursuance  of  the  act ; 
woold  not  such  a  verdict  bring  the  constitutionality  of  the  act, 
as  well  as  its  construction,  directly  before  the  court  ?  We  think 
it  would  ;  such  a  verdict  would  find  that  the  consideration  of 
the  note  was  loan-office  certificates,  issued  and  loaned  in  the 
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manner  prescribed  bj  the  act  What  could  be  referred  to  the 
court  by  such  a  verdict,  but  the  obligation  of  the  law  ?  It  finds 
that  the  certificates  for  which  the  note  was  given  were  issued 
in  pursuance  of  the  act,  and  that  the  contract  was  made  in  con- 
formity with  it  Admit  the  obligation  of  the  act,  and  the  ver- 
dict is  for  the  plaintiflf ;  deny  its  obligation,  and  the  verdict  is 
for  the  defendant.  On  what  ground  can  its  obligation  be  con- 
tested, but  its  repugnancy  to  the  constitution  of  the  United 
States  ?  No  other  is  suggested.  At  any  rate  it  is  open  to  that 
objection.  If  it  be,  in  truth,  repugnant  to  the  constitution  of 
the  United  States,  that  repugnancy  might  have  been  urged  in 
the  state,  and  may,  consequently,  be  urged  in  this  court ;  «nce 
it  is  presented  by  the  facts  in  the  record,  which  were  found  by 
the  court  that  tried  the  cause. 

It  is  impossible  to  doubt,  that,  in  point  of  fact,  the  constitu- 
tionality of  the  act,  under  which  the  certificates  were  issued 
that  foimed  the  consideration  of  this  note,  constituted  the  only 
real  question  nuide  by  the  parties,  and  the  only  real  question 
decided  by  the  court  But  the  record  is  to  be  inspected  with 
judicial  eyes ;  and  as  it  does  not  state  in  express  terms  that 
this  point  was  made,  it  has  been  contended  that  this  court 
cannot  assume  the  &ct  that  it  was  made  or  deteimined  in  the 
tribunal  of  the  state. 

The  record  shows  distinctly  that  this  point  existed,  and  that 
no  other  did  exist ;  the  special  statement  of  facts  made  by  the 
court,  as  exhibiting  the  foundation  of  its  judgment,  contains  this 
point  and  no  other.  The  record  shows  clearly  that  the  cause 
did  depend,  and  must  depend,  on  this  point  alone.  If  in  such 
a  case  the  mere  omission  of  the  court  of  Missouri  to  say,  in 
terms,  that  the  act  of  the  legislature  was  constitutional,  with- 
draws that  point  from  the  cause,  or  must  close  the  judicial  eyes 
of  the  appellate  tribunal  upon  it ;  nothiiig  can  be  more  obvious 
than  that  the  provisions  of  the  constitution,  and  of  an  act  of 
congress,  may  be  always  evaded ;  and  may  be  often,  as  we  think 
they  would  be  in  this  case,  unintentionally  defeated. 

But  this  question  has  frequently  occurred ;  and  has,  we  think, 
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been  frequently  decided  in  this  court  Smith  ▼.  T%e  State  qf 
Marylandy  (6  Cranch,  286,)  Martin  ▼.  Hunter's  Leasee,  (1 
Wheaton,  355,)  jMUter  ▼.  JVtc*ofl»,  (4  Wheaton,  311,)  WiJr 
liams  Y.  NorriSy  (12  Wheaton,  117,)  Wilson  ei  dL  ▼.  The 
Black  Bird  Creek  Marsh  Cknnpanyy  (2  Peters,  245,)  and 
Harris  ▼•  Dennie,  in  this  term,  are  all,  we  think,  expressly  in 
point  There  has  been  perfect  uniformity  in  the  construction 
given  by  this  court  to  the  twenty-fifth  section  of  the  judicial 
act  That  construction  is,  that  it  is  not  necessary  to  state,  in 
terms,  on  the  record,  that  the  constitution,  or  a  treaty,  or  law  of 
the  United  States  has  been  drawn  in  question,  or  the  validity  of 
a  state  law,  on  the  ground  of  its  repugnancy  to  the  constitution. 
It  is  sufficient  if  the  record  shows  that  the  constitution,  or  a 
treaty,  or  law  of  the  United  States  must  have  been  construed, 
or  that  the  constitutionality  of  a  state  law  must  have  been  ques- 
tioned ;  and  the  decision  has  been  in  &vor  of  the  party  claiming 
under  such  law. 

We  think,  then,  that  the  facts  stated  on  the  record  presented 
the  question  of  repugnancy  between  the  constitution  of  the 
United  States  and  the  act  of  Missouri  to  the  court  for  its  decis- 
ion.    If  it  was  presented,  we  are  to  inquire,  — 

2.  Was  the  decision  of  the  court  in  favor  of  its  validity  ? 

The  judgment  in  favor  of  the  plaintiflf  is  a  decision  in  favor 
of  the  validity  of  the  contract,  and,  consequently,  of  the  vaUdity 
of  the  law  by  the  authority  of  which  the  contract  was  made. 

The  case  is,  we  think,  within  the  twenty-fifth  section  of  the 
judicial  act,  and,  consequently,  within  the  jurisdiction  of  this 
court 

This  brings  us  to  the  great  question  in  the  cause  :  Is  the  act 
of  the  legislature  of  Missouri  repugnant  to  the  constitution  of 
the  United  States? 

The  counsel  for  the  plaintiffs  in  error,  maintain  that  it  is  re- 
pugnant to  the  constitution,  because  its  object  is  the  emission 
of  bills  of  credit  contrary  to  the  express  prohibition  contained 
in  the  tenth  section  of  the  first  article. 

The  act,  under  the  authority  of  which  the  certificates  loaned 
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to  the  plaintiffs  in  error  were  issued,  was  passed  on  the  96th  of 
June,  1821,  and  is  entitled  '^  An  Act  for  the  Establishment  of 
Loan  Offices."  The  provisions  that  are  material  to  the  present 
inquiry  are  comprehended  in  the  third,  thirteenth,  fifteenth, 
sixteenth,  twenty-third,  and  twenty-fourth  sections  of  the  act, 
which  are  in  these  words :  — 

Section  the  third  enacts,  <<  That  the  auditor  of  public  accounts 
and  treasurer,  under  the  direction  of  the  gorernor,  shall,  and 
they  are  hereby  required  to,  issue  certificates,  signed  by  the  said 
auditor  and  treasurer,  to  the  amount  of  two  hundred  thousand 
dollars,  of  denominations  not  exceeding  ten  dollars,  nor  less 
than  fifty  cents,  (to  bear  such  devices  as  they  may  deem  the 
most  safe,)  in  the  following  form,  to  wit :  '^  This  certificate  shall 
be  receivable  at  the  treasury,  or  any  of  the  loan  offices,  of  the 
slate  of  Missouri,  in  the  discharge  of  taxes  or  debts  doe  to  the 
state,  for  the  sum  of  $  -^-^-^ — ,  with  interest  for  the  same,  at 

the  rate  of  two  ^r  cent,  per  annum  from  this  date,  the 

day  of- ^,183    ." 

I  The  thirteenth  section  declares,  ''That  the  certificates  of 
llbe  said  loan  office  shall  be  receivable  at  the  treasury  of  the 
S^lte,  and  by  all  tax'ffatherers  and  other  public  officers,  in  pay- 
mSQ|li;texes  or  other  moneys  now  due  to  the  state  or  to  any 
county  or  town  therein,  and  the  said  certificates  shall  also  be 
received  by  all  officers  civil  and  military  in  the  state,  in  the 
discharge  of  salaries  and  fees  of  office." 

The  fifteenth  section  provides,  '^  That  the  commissioners  of 
the  said  loan  offices  shall  have  power  to  make  loans  of  the  said 
certificates  to  citizens  of  this  state,  residing  within  their  respec- 
tive districts  only,  and  in  each  district  a  proportion  shall  be 
loaned  to  the  citizens  of  each  county  therein,  according  to  the 
number  thereof,"  &c. 

Section  sixteenth^ ''  That  the  said  commissioners  of  each  of 
the  said  offices  are  further  authorized  to  make  loans  on  personal 
securities  by  th^si  deemed  good  and  sufficient,  for  sums  less 
than  two  hundred  dollars  ;  which  securities  shall  be  jointly  and 
severally  bound  for  the  payment  of  the  amount  so  loai^ed,  with 
interest  thereon,"  &c. 
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Section  twenty-third,  '<  That  the  general  assembly  shall,  as 
soon  as  may  be,  cause  the  salt  springs  and  lands  attached 
thereto,  given  by  congress  to  this  state,  to  be  leased  out,  and  it 
shall  always  be  the  fundamental  condition  in  such  leases,  that 
the  lessee  or  lessees  shall  receive  the  certificates  hereby  required 
to  be  issued,  in  payment  for  salt,  at  a  price  not  exceeding  that 
which  may  be  prescribed  by  law ;  and  all  the  proceeds  of  the 
said  salt  springs,  the  interest  accruing  to  the  state,  and  all 
estates  purchased  by  officers  of  the  said  several  offices,  under 
the  provisions  of  this  act,  and  all  the  debts  now  due  or  here- 
after to  be  due  to  this  state,  are  hereby  pledged  and  constituted 
a  fund  for  the  redemption  of  tlie  certificates  hereby  required  to 
be  issued,  and  the  faith  of  the  state  is  hereby  also  pledged  for 
tlie  same  purpose." 

Section  twenty-fourth,  <<  That  it  shall  be  the  duty  of  the 
said  auditor  and  treasurer  to  withdraw  annually  from  circulation 
one-tenth  part  of  the  certificates  which  are  hereby  required  to 
be  issued,"  &c. 

The  clause  in  the  constitution  which  this  act  is  supposed  to 
violate  is  in  these  words:  ''No  state  shall"  ''emit  bills  of 
credit." 

What  is  a  bill  of  credit  ?  What  did  the  constitution  mean  to 
forbid? 

In  its  enlarged,  and,  perhaps,  its  literal  sense,  the  term  "  bill 
of  credit "  may  comprehend  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day  ;  thus  including  a  certifi- 
cate given  for  money  borrowed.  But  the  language  of  the  con* 
stitution  itself,  and  the  mischief  to  be  prevented,  which  we 
know  from  the  history  of  our  country,  equally  limit  the  inter- 
pretation of  the  terms.  The  word  "  emit "  is  never  employed 
m  describing  those  contracts  by  which  a  state  binds  itself  to  pay 
money'  at  a  future  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use ;  nor  are  instruments  executed 
for  such  purposes,  in  common  language,  denominated  "  bills  of 
credit,"  To  "  emit  bills  of  credit "  conveys  to  the  mind  the  idea 
of  issuing  paper  intended  to  circulate  through  the  community, 
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for  its  ordinary  purposes,  as  money,  which  paper  is  redeemable 
at  a  future  day.  This  is  the  sense  in  which  the  terms  have  been 
always  understood. 

At  a  very  early  period  of  our  colonial  history  the  attempt  to 
supply  the  want  of  the  precious  metals  by  a  paper  medium  was 
made  to  a  considerable  extent ;  and  the  bills  emitted  for  this 
purpose  have  been  frequently  denominated  "  bills  of  credit" 
During  the  war  of  our  revolution  we  were  driven  to  this  expe- 
dient ;  and  necessity  compelled  us  to  use  it  to  a  most  fearful 
extent.  The  term  has  acquired  an  appropriate  meaning ;  and 
"  bills  of  credit "  signify  a  paper  medium,  intended  to  circulate 
between  individuals,  and  beftween  government  and  individuals, 
for  the  ordinary  purposes  of  society.  Such  a  medium  has  been 
always  liable  to  considerable  fluctuation.  Its  value  is  continu- 
ally changing ;  and  these  changes,  often  great  and  sudden,  ex- 
pose individuals  to  immense  loss,  are  the  sources  of  ruinous 
speculations,  and  destroy  all  confidence  between  man  and  man. 
To  cut  up  this  mischief  by  the  roots,  a  mischief  which  was  felt 
through  the  United  States,  and  which  deeply  afiected  the  inter- 
est and  prosperity  of  all,  the  people  declared,  in  their  constitu- 
tion, that  no  state  should  emit  bills  of  credit.  If  the  prohibition 
means  anything,  if  the  words  are  not  empty  sounds,  it  must 
comprehend  the  emission  of  any  paper  mediuni,  by  a  state  gov- 
ernment, for  the  purpose  of  common  circulation. 

What  is  the  character  of  the  certificates  issued  by  authority 
of  the  act  under  consideration  ?  What  oflice  are  they  to  per- 
form ?  Certificates,  signed  by  the  auditor  and  treasurer  of  the 
state,  are  to  be  issued  by  those  oflScers,  to  the  amount  of  two 
hundred  thousand  dollars,  of  denominations  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents.  The  paper  purports  on  its 
face  to  be  receivable  at  the  treasury,  or  at  any  loan  office  of  the 
state  of  Missouri,  in  discharge  of  taxes  or  debts  due  to  the 
state. 

The  law  makes  them  receivable  in  discharge  of  all  taxes,  or 
debts  due  to  the  state,  or  any  county  or  town  therein  ;  and  of  all 
salaries  and  fees  of  office  to  all  officers  civil  and  military  within 
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the  State,  and  for  flalt  sold  by  the  lessees  of  the  public  salt 
works.  It  also  pledges  the  faith  and  funds  of  the  state  for  their 
redemption. 

It  seems  impossible  to  doubt  the  intention  of  the  I^slature 
in  passing  this  act,  or  to  mistake  the  character  of  these  certifi- 
cates, or  the  office  they  were  to  perform.  The  denominations 
of  the  bills,  from  ten  dollars  to  fifty  cents,  fitted  them  for  the 
purpose  of  ordinary  circulation ;  and  their  reception  in  payment 
of  taxes,  and  debts  to  the  government  and  to  corporations,  and 
of  salaries  and  fees,  would  give  them  currency.  They  were  to 
be  put  into  circulation,  that  is,  emitted,  by  the  government* 
In  addition  to  all  these  evidences  of  an  intention  to  make  these 
certificates  the  ordinary  circulating  medium  of  the  country,  the 
law  speaks  of  them  in  this  character ;  and  directs  the  auditor 
and  treasurer  to  withdraw  annually  one-tenth  of  them  from  dr-  ^ 
culation.  Had  they  been  termed  ^^  biUs  of  credit,"  instead  of 
"  certificates,"  nothing  would  have  been  wanting  to  bring  them 
within  the  prohibitory  words  of  the  constitution. 

And  can  this  make  any  real  difierence  ?  Is  the  proposition 
to  be  maintained,  that  the  constitution  meant  to  prohibit  names 
and  not  things  ?  That  a  very  important  act,  big  with  great  and 
ruinous  mischief,  which  is  expressly  forbidden  by  words  most 
appropriate  for  its  description,  may  be  performed  by  the  sub- 
stitution of  a  name  ?  That  the  constitution,  in  one  of  its  most 
important  provisions,  may  be  openly  evaded  by  giving  a  new 
name  to  an  old  thing  ?  We  cannot  think  so.  We  think  the 
certificates  emitted  under  the  authority  of  this  act  are  as  entirely 
bills  of  credit  as  if  they  had  been  so  denominated  in  the  act 
itself. 

But  it  is  contended,  that,  though  these  certificates  should  be 
deemed  bills  of  credit  according  to  the  common  acceptation  of 
the  term,  they  are  not  so  in  the  sense  of  the  constitution ;  be- 
cause they  are  not  made  a  legal  tender. 

The  constitution  itself  furnishes  no  countenance  to  this  dis- 
tinction. The  prohibition  is  general.  It  extends  to  all  bills  of 
credit,  not  to  bills  of  a  particular  description.    That  tribunal 
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must  be  bold  indeed,  which,  without  the  aid  of  other  explana- 
tory words,  could  venture  on  this  construction.  It  is  the  less 
admissible  in  this  case  because  the  same  clause  of  the  constitu- 
tion contains  a  substantive  prohibition  ta  the  enactment  of  ten- 
der laws.  The  constitution,  therefore,  considers  the  emission  of 
bills  of  credit,  and  the  enactment  of  tender  laws,  as  distinct 
operations,  independent  of  each  other,  which  may  be  separately 
performed.  Both  are  forbidden.  To  sustain  the  one,  because 
it  is  not  also  the  other ;  to  say  that  bills  of  credit  may  be 
emitted,  if  they  be  not  made  a  tender  in  payment  of  debts ;  is, 
in  effect,  to  expunge  that  distinct,  independent  prohibition,  and 
to  read  the  clause  as  if  it  had  been  entirely  omitted.  We  are 
not  at  liberty  to  do  this. 

The  history  of  paper  money  has  been  referred  to,  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being  made 
a  tender  ;  and  that,  therefore,  the  general  words  of  the  consti* 
tution  may  be  restrained  to  a  particular  intent. 

Was  it  even  true  that  the  evils  of  paper  money  resulted  solely 
from  the  quality  of  its  being  made  a  tender,  this  court  would 
not  feel  itself  authorized  to  disregard  the  plain  meaning  of 
words,  in  search  of  a  conjectural  intent  to  which  we  are  not 
conducted  by  the  language  of  any  part  of  the  instrument.  But 
we  do  not  think  that  the  history  of  our  country  proves,  either 
that  being  made  a  tender  in  payment  of  debts  is  an  essential 
quality  of  bills  of  credit,  or  the  only  mischief  resulting  from 
them.  It  may,  indeed,  be  the  most  pernicious ;  but  tliat  will 
not  authorize  a  court  to  convert  a  general  into  a  particular  pro- 
hibition. 

We  learn  from  Hutchinson's  History  of  Massachusetts,  vol. 
I.,  p.  402,  that  bills  of  credit  were  emitted  for  the  first  time  in 
that  colony  in  1690.  An  army  returning  unexpectedly  from  an 
expedition  against  Canada,  which  had  proved  as  disastrous  as 
the  plan  was  magnificent,  found  the  government  totally  unpre- 
pared to  meet  their  claims.  Bills  of  credit  were  resorted  to,  for 
relief  from  this  embarrassment.  They  do  not  appear  to  have 
been  made  a  tender ;  but  they  were  not  on  that  account  the 
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less  b3b  of  credit,  nor  were  they  absolutely  hannless.  The 
emission,  however,  not  being  considerable,  and  the  bills  being 
soon  redeemed,  the  experiment  would  have  been  productive  of 
Dot  much  mischief,  had  it  not  been  followed  by  repeated  emis- 
sions to  a  much  larger  amount.  The  subsequent  history  of 
Massachusetts  abounds  with  proofs  of  the  evils  with  which  paper 
money  is  fraught,  whether  it  be  or  be  not  a  legal  tender. 

Paper  money  was  also  issued  in  other  colonies,  both  in  the  . 
north  and  south ;  and  whether  made  a  tender  or  not,  was  pro- 
ductive of  evils  in  proportion  to  the  quantity  emitted.  In  the 
war  which  commenced  in  America  in  1755,  Virginia  issued 
paper  money  at  several  successive  sessions,  under  the  appella- 
tioD  of  treasury  notes.  This  was  made  a  tender.  Emissions 
were  afterwards  made  in  1769,  in  1771,  and  in  1778.  These 
were  not  made  a  tender ;  but  they  circulated  tc^ther ;  were 
equally  bills  of  credit ;  and  were  productive  of  the  same  effects. 
In  1775  a  considerable  emission  was  made  fcHr  the  purposes  of 
the  war.  The  bills  were  declared  to  be  current,  but  were  not 
made  a  tender.  In  1776  an  additional  emission  was  made,  and 
the  bills  were  declared  to  be  a  tender.  The  bills  of  1775  and 
1776  circulated  together,  were  equally  bills  of  credit,  and  were 
productive  of  the  same  consequences. 

Congress  emitted  bills  of  credit  to  a  large  amount ;  and  did 
not,  perhaps  coidd  not,  make  them  a  legal  tender.  This  power 
Ksided  in  the  states.  In  May,  1777,  the  legislature  of  Virginia 
passed  an  aet,  for  the  first  time,  making  the  bills  of  credit  issued 
under  the  authority  of  congress  a  tender,  so  far  as  to  extinguish 
interest.  It  was  not  until  March,  1781,  that  Virginia  passed  an 
act  making  all  the  bills  of  credit  which  had  been  emitted  by 
congress,  and  all  which  had  been  emitted  by  the  state,  a  legal 
tender  in  payment  o(  debts.  Yet  they  were,  in  every  sense  of 
the  word,  bills  of  credit  previous  to  that  time,  and  were  pro- 
ductive of  all  the  consequences  of  paper  money.  We  cannot, 
then,  assent  to  the  proposition,  that  the  history  of  our  country 
furnishes  any  just  argument  in  favor  of  that  restricted  construe^ 
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lion  of  the  constitution  for  which  the  counsel  for  the  defendant 
in  error  contends. 

The  certificates  for  which  this  note  was  given  being  in  truth 
'<  bills  of  credit "  in  the  sense  of  the  constitution,  we  are  brought 
to  the  inquiry, — ' 

Is  the  note  valid  of  which  they  form  the  consideration  ? 

It  has  been  loqg  settled  that  a  promise  made  in  consideration 
of  an  act  which  is  forbidden  by  law  is  void.  It  wiU  not  be 
questioned  that  an  act  forbidden  by  the  constitution  of  the 
United  States,  which  is  the  supreme  law,  is  against  law.  Now 
the  constitution  forbids  a  state  to  "  emit  bills  of  credit'*  The 
loan  of  these  certificates  is  the  very  act  which  is  forbidden.  It 
is  not  the  making  of  them,  while  they  he  in  the  loan  offices,  but 
the  issuing  of  them,  the  putting  them  into  circulation,  which  is 
the  act  of  emission  ;  the  act  that  is  forbidden  by  the  constitu- 
tion. The  consideration  of  this  note  is  the  emission  of  bills  of 
credit  by  the  state.  The  very  act  which  constitutes  the  consid- 
eration is  the  act  of  emitting  bills  of  credit,  in  the  mode  pre- 
scribed by  the  law  of  Missouri ;  which  act  is  prohibited  by  the 
constitution  of  the  United  States. 

Cases  which  we  cannot  distinguish  from  this  in  principle  have 
been  decided  in  state  courts  of  great  respectability,  and  in  this 
court.  In  the  case  of  The  Springfield  Bank  v.  Merrick  et  oL 
(14  Mass.  Reports,  322)  a  note  was  made  payable  in  certain  bilb, 
the  loaning  or  negotiating  of  which  was  prohibited  by  statute, 
inflicting  a  penalty  fw  its  violation.  The  note  was  held  to  be 
void.  Had  this  note  been  made  in  consideration  of  these  bills, 
instead  of  being  made  payable  in  them,  it  would  not  have  been 
less  repugnant  to  the  statute ;  and  would,  consequently,  have 
been  equally  void. 

In  Hunt  V.  Knickerbocker^  (5  Johnson's  Reports,  327,)  it  was 
decided  that  an  agreement  for  the  sale  of  tickets  in  a  lottery 
not  authorized  by  the  legislature  of  the  state,  although  instituted 
under  the  authority  of  the  government  of  another  state,  is  con- 
trary to  the  spirit  and  policy  of  the  law,  and  void.  The  con- 
sideration on  which  the  agreement  was  founded  being  illegal, 
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the  agreement  was  void.  The  books,  both  of  Massachusetts 
and  New  York,  abound  with  cases  to  the  same  effect.  They 
turn  upon  the  question,  whether  the  particular  case  is  within  the 
principle,  not  on  the  principle  itself.  It  has  never  been  doubted 
that  a  note  ^ven  on  a  consideration  which  is  prohibited  by  law 
is  void.  Had  the  issuing  or  circulation  of  certificates  of  this  or 
of  any  other  description  been  prohibited  by  a  statute  of  Missouri, 
could  a  suit  have  been  sustained  in  the  courts  of  that  state  on 
a  note  given  in  consideration  of  the  prohibited  certificates  ?  If 
it  could  not,  are  the  prohibitions  of  the  constitution  to  be  held 
less  sacred  than  those  of  a  state  law  ? 

It  had  been  determined,  independently  of  the  acts  of  con- 
gress on  that  subject,  that  sailing  under  the  license  of  an  enemy 
is  illegal.  Patton  v.  Mcholson  (3  Wheaton's  Reports,  204) 
was  a  suit  brought  in  one  of  the  courts  of  this  district  on  a  note 
given  by  Nicholson  to  Patton,  both  citizens  of  the  United  States, 
for  a  British  license.  The  United  States  were  then  at  war  with 
Great  Britain  ;  but  the  license  was  procured  without  any  inter- 
course with  the  enemy.  The  judgment  of  the  circuit  court  was 
in  favor  of  the  defendant ;  and  the  plaintiff  sued  out  a  writ  of 
error.  The  counsel  for  the  defendant  in  error  was  stopped,  the 
court  declaring  that  the  use  of  a  license  from  the  enemy  being 
unlawful,  one  citizen  had  no  right  to  purchase  from  or  sell  to 
another  such  a  license,  to  be  used  on  board  an  American  vessel. 
The  consideration  for  which  the  note  was  given  being  unlawful, 
it  followed,  of  course,  that  the  note  was  void. 

A  majority  of  the  court  feels  constrained  to  say  that  the  con- 
sideration on  which  the  note  in  this  case  was  given  is  against 
the  highest  law  of  the  land,  and  that  the  note  itself  is  utterly 
void.  In  rendering  judgment  for  the  plaintiff,  the  court  for  the 
state  of  Missouri  decided  in  favor  of  the  validity  of  a  law  which 
is  repugnant  to  the  constitution  of  the  United  States. 

In  the  argument,  we  have  been  reminded  by  one  side  of  the 
dignity  of  a  sovereign  state,  of  the  humiliation  of  her  submit- 
ting herself  to  this  tribunal,  of  the  dangers  which  may  result 
from  inflicting  a  wound  on  that  dignity ;  by  the  other,  of  the 
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still  superior  dignity  of  the  pe<^  of  the  United  States,  who 
have  spoken  their  will  in  terms  which  we  cannot  misunder- 
stand. 

To  these  admonitions  we  can  only  answer,  that,  if  the  exer- 
cise of  that  jurisdiction  which  has  been  imposed  upon  us  by  the 
constitution  and  laws  of  the  United  States  shall  be  calculated 
to  bring  on  those  dangers  which  have  been  indicated  ;  or  if  it 
shall  be  indispensable  to  tlie  preservation  of  the  union,  and,  cod- 
sequentiy,  of  the  independence  and  liberty  of  these  states ;  these 
are  considerations  which  address  themselves  to  those  depart- 
ments which  may  with  perfect  propriety  be  influenced  by  them. 
This  department  can  listen  only  to  the  mandates  of  law ;  and 
can  tread  only  that  path  which  is  marked  out  by  duty. 

The  judgment  of  the  supreme  court  of  the  state  of  Missouri 
for  the  first  judicial  district  is  reversed ;  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  defendants. 

4f«U43B. 
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PROVIDENCE   BANK  v.  BILLINGS   AND   PITTMAJJ. 
Januabt  Tebm,  1830. 

[4  Peteni*iB  Reports,  514-565.] 

Th£  httM  of  this  case  are  so  folly  stated  in  the  foUowing 
opinion  of  the  court  as  delirered  hj  the  chief  justice^  that  no 
abstract  is  needed  :— ^ 

Tms  is  a  writ  of  error  to  a  judgment  rendered  in  the  highest 
court  for  the  state  of  Rhode  Island,  in  an  acti^Mi  of  trespass 
brought  by  the  pkintijBf  in  enor  against  the  defendant 

In  Noventber,  1791,  the  legiskture  of  Rhode  Idand  granted 
t  charter  of  incorporation  to  certain  individuals  who  had  asso- 
<^aied  themselves  together  for  the  purpose  of  forming  a  banking 
wttl^any.  They  axe  incorporated  by  the  name  of  the  "  Presi- 
dent, Directors,  and  Company  of  the  Providence  Bank ; "  and 
have  the  ordinary  powers  which  are  supposed  to  be  necessary 
for  the  usual  objects  of  such  associations. 

In  1828  the  legislature  of  Rhode  Island  passed  ''  An  Act 
■Bpesing  a  Duty  on  Licensed  Persons  and  others,  and  Bodies 
Corporate  within  the  State  ; "  in  which,  among  other  things,  it 
B  enacted  ^'  that  there  shall  be  paid,  for  the  use  of  the  state,  by 
eich  and  every  bank  within  the  state,  except  the  Bank  of  the 
United  States,  the  sum  of  fifty  cents  on  each  and  every  thou- 
sand dollars  of  the  capital  stock  actually  paid  in."  This  tax 
wts  afterwards  augmented  to  one  dollar  and  twenty-five  cents. 

The  Providence  Bank,  having  determined  to  resist  the  pay- 
loeat  X)f  this  tax,  brought  an  action  of  trespass  against  the  offi- 
cers by  whom  a  warrant  of  distress  was  issued  against  and 
Knred  upon  the  property  of  the  bank  in  pursuance  of  the  law. 
The  defendants  justify  the  taking,  set  out  in  the  declaration, 

under  the  act  of  assembly  imposing  the  tax  ;  to  which  plea  the 
4PM.  am 
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plaintiffs  demur,  and  assign,  for  cause  of  demurrer,  that  the  act 
is  repugnant  to  the  constitution  of  the  United  States,  inasmuch 
as  it  impairs  the  obligation  of  the  contract  created  by  their 
charter  of  incorporation.  Judgment  was  given  by  the  court  of 
conupon  pleas  in  favor  of  the  defendants ;  which  judgment 
was,  on  appeal,  confirmed  by  the  supreme  judicial  court  of  the 
state.  That  judgment  has  been  brought  before  this  court  by  a 
writ  of  error. 

It  has  been  settled  that  a  contract  entered  into  between  a 
state  and  an  individual  is  as  fully  protected  by  the  tenth  section 
of  the  first  article  of  the  constitution  as  a  contract  between  two 
individuals ;  and  it  is  not  denied  that  a  chapter  incorporating 
a  bank  is  a  contract  Is  this  contract  impaired  by  taxing  the 
banks  of  the  state  ? 

This  question  is  to  be  answered  by  the  charter  itself. 
\It  contains  no  stipulation  promising  exemption  firom  taxation. 
The  state,  then,  has  made  no  express  contract  which  has  been 
impaired  by  the  act  of  which  the  plaintiffs  comphuiL^  No  words 
have  been  found  in  the  charter,  which,  in  themselves,  would  jus- 
tify the  opinion  that  the  power  of  taxation  was  in  the  view  of 
either  of  the  parties ;  and  that  an  exemption  of  it  was  intended, 
though  not  expressed.  The  plaintiffs  find  great  difficulty  in  show- 
ing that  the  charter  contains  a  prcHnise,  either  express  or  implied, 
not  to  tax  the  bank.  The  elaborate  and  ingenious  argument 
which  has  been  urged  amounts,  in  substance,  to  this:  The 
charter  authorizes  the  bank  to  employ  its  capital  in  hanking 
transactions,  for  the  benefit  of  the  stockholders.  It  binds  the 
state  to  permit  these  transactions  for  this  object  Any  law 
arresting  directly  the  operations  of  the  bank  would  violate  thb 
obligation,  and  would  come  within  the  prohibition  ot  the  con- 
stitution. But,  as  that  cannot  be  done  circuitously  which  may 
not  be  done  direcdy,  the  charter  restrains  the  state  firom  passing 
any  act  which  may  indirecdy  destroy  the  pn^ts  of  the  bank. 
A  power  to  tax  the  bank  may,  unquestionably,  be  carried  to  such 
an  excess  as  to  take  all  its  profits,  and  stiD  mote  than  its  profits, 
for  the  use  of  the  state ;  and,  consequently,  destroy  the  institu- 
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tion.  Now^hatever  may  be  the  rule  of  expediency,  the  con-* 
stitutionality  of  a  measure  depends  not  on  the  degree  of  its 
exercise,  but  on  its  principled  A  power,  therefore,  which  may, 
in  efiect,  destroy  the  charter,  is  inconsistent  with  it,  and  is  im-* 
pliedly  renounced  by  granting  it^  Such  a  power  cannot  be 
exercised  without  impairing  the  obligation  of  the  contract 
When  pushed  to  its  extreme  point,  or  exercised  in  moderation, 
it  is  the  same  power,  and  is  hostile  to  the  rights  granted  by  the 
charter. — ^This-  is  substantially  the  argument  for  the  bank.  The 
plaintifTs  cite  and  rely  on  several  sentiments  expressed  on  vari- 
ous occasions  by  this  court,  in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first 
impression.  The  power  of  taxing  moneyed  corporations  has 
been  frequently  exercised ;  and  has  never  before,  so  far  as  is 
known,  been  resisted.  Its  novelty,  however,  furnishes  no  con- 
clusive argument  against  it. 

That  the  taxing  power  is  of  vital  importance,  that  it  is  essen- 
tial to  the  existence  of  government,  are  truths  which  it  cannot 
be  necessary  to  reaffirm.-  They  are  acknowledged  and  asserted 
by  all.  It  would  seem  that  the  relinquishment  of  such  a  power 
is  never  to  be  assumed.  We  will  not  say  that  a  state  may  not 
relinquish  it ;  that  a  consideration  sufficiently  valuable  to  induce 
a  partial  release  of  it  may  not  exist ;  butifas  the  whole  commu- 
nity is  interested  in  retaining  it  undiminished,  that  community 
has  a  right  to  insist  that  its  abandonment  ought  not  to  be  pre- 
sumed, in  a  case  in  which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear,^ 

The  pldntiffs  would  give  to  this  charter  the  same  construction 
as  if  it  contained  a  clause  exempting  the  bank  from  taxation  on 
its  stock  in  trade.  But  can  it  be  supposed  that  such  a  clause 
would  not  enlarge  its  privileges  ?  They  contend  that  it  must 
be  implied ;  because  the  power  to  tax  may  be  so  wielded  as  to 
defeat  the  purpose  for  which  the  charter  was  granted.  And 
nmy  not  this  be  said  with  equal  truth  of  other  legislative  pow- 
ew  ?  Does  it  not  also  apply  with  equal  force  to  every  incor- 
porated company  ?    A  company  may  be  incorporated  for  the 
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purpose  of  trading  in  goods  as  well  as  trading  in  money.  If 
the  policy  of  the  state  should  lead  to  the  imposition  of  a  tax  on 
unincorporated  companies,  could  those  which  might  be  incorpo- 

/  rated  claim  an  exemption,  in  virtue  of  a  charter  which  does  not 
indicate  such  an  intention  ?  The  time  may  come  when  a  duty 
may  be  imposed  on  manufactures.  Would  an  incorporated 
company  be  exempted  from  this  duty,  as  the  mere  consequence 
of  its  charter  ? 

The  great  object  of  an  incorporation  is  to  beslow  the  char- 
acter and  properties  of  individuality  on  a  collective  and  chang* 
mg  body  of  men.    This  capacity  is  always  given  to  such  a  body. 

^Any  privileges  which  may  exempt  it  from  the  burdens  common 
to  individuals  do  not  flow  necessarily  from  the  charter,  but  must 
be  expressed  in  it,  or  they  do  not  exist^ 

If  the  power  of  taxation  is  inconsistent  with  the  charter,  be- 
cause it  may  be  so  exercised  as  to  destroy  the  object  for  which 
the  charter  is  given  ;[it  is  equally  inconsistent  with  every  other 
charter,  because  it  is  equally  capable  of  working  the  destruction 
of  the  objects  for  which  every  other  charter  is  give^  If  the 
grant  of  a  power  to  trade  in  money  to  a  given  amount  implies 
an  exemption  of  the  stock  in  trade  from  taxation,  because  the 
tax  may  absorb  all  the  profits ;  then  the  grant  of  any  other  thing 
implies  the  same  exemption  ;  for  that  thing  may  be  taxed  to  an 
extent  which  will  render  it  totally  unprofitable  to  the  grantee. 
Land,  for  example,  has,  in  many,  perhaps  in  all  the  states,  been 
granted  by  government  since  the  adoption  of  the  constitution. 
This  grant  is  a  contract,  the  object  of  which  is  that  the  profits 
issuing  from  it  shall  inure  to  tlie  benefit  of  the  grantee.  Yet 
the  power  of  taxation  may  be  carried  so  far  as  to  absorb  these 
profits.  Does  this  impair  the  obligation  of  the  contract  ?  The 
idea  is  rejected  by  all ;  and  the  proposition  appears  so  extrava- 
gant that  it  is  diflicidt  to  admit  any  resemblance  in  the  cases. 
And  yet|  if  the  proposition  for  which  the  plaintiffs  contend  be 
true,  it  carries  us  to  this  point.  That  proposition  is,  that  a  power 
which  is  in  itself  capable  of  being  exerted  to  the  total  destruc- 
tion of  the  grant,  is  inconsistent  with  the  grant ;  and  is,  there- 
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fore,  impliedly  relinquished  by  the  grantor,  though  the  language 
of  the  instniment  contains  no  allusion  to  the  subject.  If  this 
be  an  abstract  truth,  it  maybe  supposed  universal.  But  it  is  not 
universal ;  and  therefore  its  truth  cannot  be  admitted,  in  these 
broad  terms,  in  any  case.  We  must  look  for  the  exemption  in 
the  language  of  the  instrument ;  and  if  we  do  not  find  it  there, 
it  would  be  going  very  far  to  insert  it  by  construction. 

The  power  of  legislation,  and,  consequently,  of  taxation, 
operates  on  aH  the  persons  and  property  belonging  to  the  body 
politic  This  is  an  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all,  for  the  benefit  of  all.  It 
resides  in  government  as  a  part  of  itself,  and  need  not  be  re- 
served, when  property  of  any  description,  or  the  right  to  use  it 
m  any  manner,  is  granted  to  individuals  or  corporate  bodies. 
However  absolute  the  right  of  an  individual  may  be,  it  is  still 
in  the  nature  of  that  right,  that  it  must  bear  a  portion  of  the 
public  burdens ;  and  that  portion  must  be  determined  by  the 
legislature.  This  vital  power  may  be  abused ;  but  the  constitu- 
tion of  the  United  States  was  not  intended  to  furnish  the  cor- 
rective for  every  abuse  ofjpower  which  may  be  committed  by 
the  state  governments.  \The  interest,  wisdom,  and  justice  of 
Ae  representative  body,  and  its  relations  with  its  constituents, 
Aimish  the  only  security,  where  there  is  no  express  contract, 
against  unjust  and  excessive  taxation,  as  well  as  against  unwise 
legislation  generally^  This  principle  was  laid  down  in  the  case 
of  M'  Cuttoch  V.  the  State  of  Maryland,  and  in  Osbom  ei  oL 
V.  The  Bank  of  the  United  States.  Both  those  cases,  we 
think,  proceeded  on  the  admission  that  an  incorporated  bank, 
unless  its  charter  shall  express  the  exemption,  is  no  more  ex- 
empted from  taxation  than  an  unincorporated  company  would 
be,  carrying  on  the  same  business. 

The  case  of  Fletcher  v.  Peck  has  been  cited ;  but  in  that 
case  the  legidature  of  Georgia  passed  an  act  to  annul  its  grant 
The  case  of  the  State  of  New  Jersey  v.  WUson  has  been  also 
mentioned  ;  but  in  that  case  the  stipulation  exempting  the  land 
from  taxation  was  made  in  express  words. 

4P«I.S69. 
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The  reasoning  of  the  court  in  the  case  of  M*  CuUoch  y.  The 
State  of  Maryland  has  been  applied  to  this  case ;  but  the  court 
itself  appears  to  have  provided  against  this  application.  Its  opin- 
ion in  that  case,  as  well  as  in  Osbom  et  al.  v.  The  Bank  oftht 
United  States,  was  founded  expressly  on  the  supremacy  of 
the  laws  of  congress,  and  the  necessary  consequence  of  that 
supremacy  to  exempt  its  instruments,  employed  in  the  execution 
of  its  powers,  from  the  operation  of  any  interfering  power 
whatever.  In  reasoning  on  the  argument,  that  the  power  of 
taxation  was  not  confined  to  the  people  and  property  of  a  state, 
but  might  be  exercised  on  every  object  brought  within  its  juris- 
diction, this  court  admitted  the  truth  of  the  proposition ;  and 
added,  that  ^.'  the  power  was  an  incident  of  sovereignty,  and 
was  coextensive  with  that  to  which  it  was  an  incident  All 
subjects,"  the  court  said,  "  over  which  the  sovereign  power  of  a 
state  extends,  are  objects  of  taxation."  ^fThe  sovereignty  of  a 
state  extends  to  everything  w^ich  existsby  its  own  authority, 
or  is  introduced  by  its  permission  ;  but  does  it  extend  to  those 
means  which  are  employed  by  congress  to  carry  into  execution 
powers  conferred  on  that  body  by  the  people  of  the  United 
States  ?     We  think  not/^ 

So  in  the  case  of  Osbam  v.  Tlie  Bank  of  the  United  States, 
the  court  said,  ^'  the  argument "  in  favor  of  the  right  of  the  state 
to  tax  the  bank  '<  supposes  the  corporation  to  have  been  orig- 
inated for  the  management  of  an  individual  concern,  to  be 
founded  upon  contract  between  individuals,  having  private  trade 
and  private  profit  for  its  great  end  and  principal  object. 

<^  If  these  premises  were  true,  the  conclusion  drawn  from  them 
would  be  inevitable.  This  mere  private  corporation,  engaged 
in  its  own  business,  would  certainly  be  subject  to  the  taxing 
power  of  the  state  as  any  individual  would  be." 

The  court  was  certainly  not  discussing  the  question,  whether 
a  tax  imposed  by  a  state  on  a  bank  chartered  by  itself  impaired 
the  obligation  of  its  contract ;  and  these  opinions  are  not  con- 
clusive as  they  would  be  had  they  been  delivered  in  such  a 
case ;  but  they  show  that  the  question  was  not  considered  as 
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doubtful,  and  that  inferences,  drawn  from  general  expressions 
pointed  to  a  different  subject,  cannot  be  correctly  drawn. 

We  have  reflected  seriously  on  this  case,  and  are  of  opinion 
that  the  act  of  the  legislature  of  Rhode  Island,  passed  in  1822, 
imposing  a  duty  on  licensed  persons  and  others,  and  bodies 
corporate  within  the  state,  does  not  impair  the  obligation  of  the 
contract  created  by  the  charter  granted  to  the  plaintiffs  in  error. 
It  is,  therefore,  the  opinion  of  this  court  that  there  is  no  error  in 
the  judgment  of  the  supreme  judicial  court  for  the  state  of 
Rhode  Island,  affirming  the  judgment  of  the  court  of  common 
pleas  in  this  case ;  and  the  same  is  affirmed ;  and  the  cause  is 
remanded  to  the  said  supreme  judicial  court,  that  its  judgment 
may  be  finally  entered. 

4  reus®. 
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THE  CHEROKEE  NATION  v.  THE   STATE    OF 
GEORGIA. 

Januart  Term,  1831. 

pPeteni'0  Raporti,  l^SO.} 

So  far  as  the  opinion  of  the  court  is  concerned,  it  would  be 
useless  to  state  the  &cts  of  this  case  more  fuUy  than  is  done  ia 
that  opinion,  as  it  was  given  by  Chief  Justice  Marshall  as 
follows :  — 

This  bill  is  brought  by  the  Cherokee  nation,  praying  an  in- 
junction to  restrain  the  state  of  Georgia  from  the  execution  of 
certain  laws  of  that  state,  which,  as  is  alleged,  go  directly  to 
annihilate  the  Cherokees  as  a  political  society,  and  to  seize,  for 
the  use  of  Georgia,  the  lands  of  the  nation,  which  have  been 
assured  to  them  by  the  United  States  in  solemn  treaties  repeat- 
edly made  and  still  in  force. 

If  courts  were  permitted  to  indulge  their  sympathies,  a  case 
better  calculated  to  excite  them  can  scarcely  be  imagined.  A 
people  once  numerous,  powerful,  and  truly  independent,  found 
by  our  ancestors  in  the  quiet  and  uncontrolled  possession  of  an 
ample  domain,  gradually  sinking  beneath  our  superior  policy, 
our  arts,  and  our  arms,  have  yielded  their  lands  by  successive 
treaties,  each  of  which  contains  a  solemn  guarantee  of  the 
residue,  until  they  retain  no  more  of  their  formerly  extensive 
territory  than  is  deemed  necessary  to  their  comfortable  sub- 
sistence. To  preserve  this  remnant  the  present  application  is 
made. 

Before  we  can  look  into  the  merits  of  the  case  a  prelimi- 
nary inquiry  presents  itself:  Has  this  court  jurisdiction  of  the 
cause? 

The  third  article  of  the  constitution  describes  the  extent  of 
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the  judicial  power.  The  aecond  section  doees  an  enumera- 
tion  of  the  cases  to  which  it  is  extended,  with  ''  controver- 
sies "  ^^  between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects."  A  subsequent  clause  of  the  same 
section  gives  the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party.  The  party  defendant 
may,  then,  unquestionably,  be  sued  in  this  court.  May  the 
plaintiff  sue  in  it  ?  Is  the  Cherokee  nation  a  foreign  state  in  the 
sense  in  which  that  term  is  used  in  the  constitution  ? 

The  counsel  for  the  plaintiffs  have  maintained  the  affirQia- 
tive  of  this  proposition  with  great  earnestness  and  ability.  So 
much  of  the  argument  as  was  intended  to  prove  the  character 
of  the  Cherokees  as  a  state,  as  a  distinct  political  society,  sep- 
arated from  others,  capable  of  managing  its  own  affairs  and 
governing  itself,  has,  in  the  opinion  of  the  majority  of  the 
judges,  been  completely  successful.  They  have  been  uniformly 
treated  as  a  state  from  the  settlement  of  our  country.  The 
numerous  treaties  made  with  them  by  the  United  States  recog- 
nize them  as  a  people  capable  of  maintaining  the  relations  of 
peace  and  war,  of  being  responsible  in  their  political  character 
for  any  violation  of  their  engagements,  or  for  any  aggression 
committed  on  the  citizens  of  the  United  States  by  any  indi- 
ridual  of  their  community.  .  Laws  have  been  enacted  in  the 
spirit  of  these  treaties.  The  acts  of  our  government  plainly 
recognize  the  Cherokee  nation  as  a  state,  and  the  courts  are 
bound  by  those  acts.  p^ 

A  question  of  much  more  difficulty  remains  iJDo  the  Cher- 
xkees  constitute  a  foreign  state  in  the  sense  of  the  consti- 
tution ? 

The  counsel  have  shown  conclusively  that  they  are  not  a 
state  of  the  union,  and  have  insisted,  that,  individually,  they  are 
aliens,  not  owing  allegiance  to  the  United  States.  An  aggre- 
gate of  aliens  composing  a  state  must,  they  say,  be  a  foreign 
state.      Each  individual  being  foreign,   the   whole  must  be 


This  argument  is  imposing,  but  we  must  examine  it  more 
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closely  before  we  yield  to  it.  The  condition  of  the  Indians  in 
relation  to  the  United  States  is,  perhaps,  unlike  that  of  any 
other  two  people  in  existence.  In  the  general,  nations  not 
owing  a  common  allegiance  are  foreign  to  each  other.  The  term 
*'  foreign  nation  ^'  is,  with  strict  propriety,  applicable  by  either 
to  the  other.  But  the  relation  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal  distinctions  which 
exist  nowhere  else. 

The  Indian  territory  is  admitted  to  compose  a  part  of  the 
United  States.  In  all  our  maps,  geographical  treatises,  histo- 
ries, and  laws,  it  is  so  considered.  In  all  our  intercourse  with 
foreign  nations,  in  our  commercial  regulations,  in  any  attempt 
at  intercourse  between  Indians  and  foreign  nations,  they  are 
considered  as  within  the  jurisdictional  limits  of  the  United 
States,  subject  to  many  of  those  restraints  which  are  imposed 
upon  our  own  citizens.  They  acknowledge*^ themselves  in  their 
treaties  to  be  under  the  protection  of  the  United  States ;  they 
admit  that  the  United  States  shall  have  the  sole  and  exclusive 
right  of  regulating  the  trade  with  them,  and  managing  all  their 
affairs  as  they  think  proper  ;  and  the  Cherokees,  in  particular, 
were  allowed  by  the  treaty  of  Hopewell,  which  preceded  the 
constitution,  "  to  send  a  deputy  of  their  choice,  whenever  they 
think  fit,  to  congress."  Treaties  were  made  with  some  tribes 
by  the  state  of  New  York,  under  a  then  unsettled  construction 
of  the  confederation,  by  which  they  ceded  all  their  lands  to 
that  state,  taking  back  a  limited  grant  to  themselves,  in  which 
they  admit  their  dependence. 

Though  the  Indians  are  acknowledged  to  have  an  unques- 
tionable, and  heretofore  unquestioned,  right  to  the  lands  they 
occupy,  until  that  right  shall  be  extinguished  by  a  voluntary 
cession  to  our  government ;  yet  it  may  well  be  doubted  whether 
those  tribes  which  reside  within  the  acknowledged  boundaries 
of  the  United  States  can,  with  strict  accuracy,  be  denominated 
foreign  nations.  They  may,  more  correctly,  perhaps,  be  de- 
nominated.domestic  dependent  nations.  They  occupy  a  terri- 
tory to  which  we  assert  a  title  independent  of  their  will,  which 
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must  take  effect  in  point  of  possession  when  their  right  of  pos- 
session ceases.  Meanwhile  they  are  in  a  state  of  pupilage? 
Their  relation  to  the  United  States  resembles  that  of  a  ward  to 
his  guardian. 

They  look  to  our  government  for  protection  ;  rely  upon  its 
kindness  and  its  power ;  appeal  to  it  for  r^ief  to  their  wants ; 
and  address  the  president  as  their  great  father.  They  and 
their  country  are  considered  by  foreign  nations,  as  well  as  by 
ourselves,  as  being  so  completely  under  the .  sovereignty  and 
dominion  of  the  United  States  that  any  attempt  to  acquire 
their  lands,  or  to  form  a  poUtical  connexion  with  them,  would 
be  considered  by  all  as  an  invasion  of  our  territory,  and  an  act 
of  hostiUty.^ 

These  considerations  go  hi  to  support  the  opinion  that 
the  framers  of  our  constitution  had  not  the  Indian  tribes  in 
view,  when  they  opened  the  courts  of  the  union  to  contro- 
versies between  a  state  or  the  citizens  thereof,  and  foreign 
states. 

In  considering  this  subject,  the  habits  and  usages  of  the 
Indians,  in  their  intercourse  with  their  white  neighbors,  ought 
not  to  be  entirely  disregarded.  At  the  time  the  constitution 
was  framed,  the  idea  of  appealing  to  an  American  court  of 
justice  for  an  assertion  of  right  or  a  redress  of  wrong,  had, 
perhaps,  never  entered  the  mind  of  an  Indian  or  of  his  tribe. 
Their  appeal  was  to  the  tomahawk,  or  to  the  government. 
This  was  well  understood  by  the  statesmen  who  framed  the 
constitution  of  the  United  States,  and  might  furnish  some  rea- 
son for  omitting  to  enumerate  them  among  the  parties  who 
might  sue  in  the  courts  of  the  union.  Be  this  as  it  may,  the 
peculiar  relations  between  the  United  States  and  the  Indians 
occupying  our  territory  are  such  that  we  should  feel  much 
difficulty  in  considering  them  as  designated  by  the  term  "  foreign 
state,"  were  there  no  other  part  in  the  constitution  which  might 
shed  light  on  the  meaning  of  these  words.  But  we  think,  that, 
in  construing  them,  considerable  aid  is  furnished  by  that  clause, 
in  the  eighth  section  of  the  third  article,   which  empowers 
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congress  to  '^regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes/' 

In  this  clause  they  are  as  clearly  contradistinguished,  by  a 
name  appropriate  to  themselves,  from  foreign  nations,  as  from 
the  several  states  composing  the  union.  They  are  designated 
by  a  distinct  appellation  ;  and  as  this  appellation  can  be  applied 
to  neither  of  the  others,  neither  can  the  appellation  distinguish- 
ing either  of  the  others  be,  in  fair  construction,  applied  to  them. 
The  objects,  to  which  the  power  of  regulating  commerce  might 
be  directed,  are  divided  into  three  distinct  classes,  —  foreign 
nations,  the  several  states,  and  Indian  tribes.  When  forming 
this  article,  the  convention  considered  them  as  entirely  distinct 
We  cannot  assume  that  the  distinction  was  lost  in  framing  a 
subsequent  article,  unless  there  be  something  in  its  language  to 
authorize  the  assumption. 

The  counsel  for  the  plaintiffs  contend  that  the  words  "  Indian 
tribes ''  were  introduced  into  the  article  empowering  congress 
to  regulate  commerce,  for  the  purpose  of  removing  those  doubts 
in  which  the  management  of  Indian  affairs  was  involved  by  the 
language  of  the  ninth  article  of  the  confederation.  Intending 
to  give  the  whole  power  of  managing  those  affairs  to  the  gov* 
ernment  about  to  be  instituted,  the  convention  conferred  it 
explicitly  ;  and  omitted  those  qualifications  which  embarrassed 
the  exercise  of  it  as  granted  in  the  confederation.  This  may 
be  admitted  without  weakening  the  construction  which  has  been 
intimated.  Had  the  Indian  tribes  been  foreign  nations  in  the 
view  of  the  convention,  tliis  exclusive  power  of  regulating  inter- 
course with  them  might  have  been,  and,  most  probably,  would 
have  been,  specifically  given,  in  language  indicating  that  idea, 
not  in  language  contradistinguishing  them  from  foreign  nations. 
Congress  might  have  been  empowered  "  to  regulate  commerce 
with  foreign  nations,  including  the  Indian  tribes,  and  among  the 
several  states."  This  language  would  have  suggested  itself  to 
statesmen  who  considered  the  Indian  tribes  as  foreign  nations, 
and  were  yet  desirous  of  mentioning  them  particularly. 

It  has  been  also  said  that  the  same  words  have  not  neces- 
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nrily  the  mme  meaning  attached  to  them  when  Stmd  in  dtl« 
ferent  parts  of  the  same  instrument :  their  meaning  is  control- 
led bj  the  context.  This  is  undoubtedly  true.  In  common 
language  the  same  word  ha9  various  meanings^  and  the  fe&aliai 
sense  in  which  it  is  used  in  any  sentence  is  to  be  determiAed 
by  the  context.  This  may  no^  be  equally  tme  with  respect  to 
proper  names.  **  Foreign  nations  "  is  a  geoeral  term,  the  applica* 
tion  of  which  to  Indian  tribes,  when  used  in  the  American 
constitution,  is,  at  best,  extremely  questionable.  In  one  articles, 
in  which  a  power  is  given  to  be  exercised  in  r^fard  to  feteign 
nations  generally^  and  to  the  Indian  tribes  particulaiiy,  they  are 
mentioned  as  separate  in  terms  (Aearlj  cootradisliiiguisbing 
them  from  each  other*  We  perceive  plainly  thait  the  constita* 
tion  in  this  article  does  not  comprehend  Indian  tribea  in  the 
general  term  "  foreign  nations,"  not,  we  presume,  because  a 
tribe  may  not  be  a  nation,  but  becavse  it  is  not  foreign  to  the 
United  States*  When,  afterwards,  the  term  ^^  foreigPf  state  " 
is  Ititroduced,  we  ca»M€  impute  to  the  cx>nve»tion  the  iafea- 
tion  to  desert  its  former  meaning,  and  to  eomprehead  In(baiB 
tribes  within  it,  unless  the  context  force  that  construction  on  us. 
We  find  nothing  in  the  context,  and  nothing  in  the  subject  of 
the  article,  which  leads  to  it. 

Th^  court  has  bestowed  its  best  attention  on  this  question, 
and,  after  mature  deliberation,  the  majority  is  of  opinion  that 
an  Indian  tribe  or  nation  within  the  United  States  is  not  a 
foreign  state  in  the  sense  of  the  constitution,  and  cannot  main- 
tain an  action  in  the  courts  of  the  United  States. 

A  serious  additional  objection  exists  to  the  jurisdiction  of  the 
court  Is  the  matter  of  the  bill  the  proper  subject  for  judicial 
inquiry  and  decision  ?  It  seeks  to  restrain  a  state  from  the 
forcible  exercise  of  legislative  power  over  a  neighboring  people 
asserting  their  independence;  their  right  to  which  the  state 
denies.  On  several  of  the  matters  alleged  in  the  bill>  for  exam- 
ple, on  the  laws  making  it  criminal  to  exercise  the  usual  powers 
of  self-government  in  thieir  own  country  by  the  Cherokee  na- 
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tion,  this  court  cannot  interpose ;  at  least,  in  the  form  in  which 
those  matters  are  presented. 

That  part  of  the  bill  which  respects  the  land  occupied  by  the 
Indians,  and  prays  the  aid  of  the  court  to  protect  their  poeses- 
sion,  may  be  more  doubtful.  The  mere  question  of  right  might, 
perhaps,  be  decided  by  this  court  in  a  proper  case  with  proper 
parties.  But  the  court  is  asked  to  do  more  than  decide  od  the 
title.  The  bill  requires  us  to  control  the  legislature  of  Geoigia, 
and  to  restrain  the  exertion  of  its  physical  force.  The  propriety 
of  sudi  an  interposition  by  the  court  may  be  well  questioned. 
It  savors  too  much  of  the  exercise  of  political  power  to  be 
within  the  proper  province  of  the  judicial  department  But 
the  opinion  on  the  point  respecting  parties  makes  it  unneces- 
sary to  decide  this  question. 

If  it  be  true  that  the  Cherokee  nation  have  rights,  this  is  not 
the  tribunal  in  which  those  rights  are  to  be  asserted.  If  it  be 
true  that  wrongs  have  been  inflicted,  and  that  still  greater  are 
to  be  apprehended,  this  is  not  the  tribunal  which  can  redress 
the  post  or  prevent  the  future. 

The  motion  for  an  injunction  is  denied. 
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WORCESTER  w.  THE  STATE  OF  GEORGIA. 

Jakuart  Term,  1832. 

[6  Peten's  Reports,  515  -  597.} 

In  this  important  case  the  chief  justice,  who  delivered  the 
opinioa  of  the  court,  has  given  every  fact  and  document  ne- 
cessary to  a  full  comprehension  of  it,  as  follows :  — 

This  cause,  in  every  point  of  view  in  which  it  can  be  placed, 
is  of  the  deepest  interest. 

The  defendant  is  a  state,  a  member  of  the  union,  which  has 
exercised  the  powers  of  government  over  a  people  who  deny 
its  jurisdiction,  and  are  under  the  protection  of  the  United 
States. 

The  plaintifT  is  a  citizen  of  the  state  of  Vermont,  condemned 
to  hard  labor  for  four  years  in  the  penitentiary  of  Georgia; 
under  color  of  an  act  which  he  alleges  to  be  repugnant  to  the 
constitution,  laws,  and  treaties  of  the  United  States. 

The  legislative  power  of  a  state,  the  controlling  power  of 
the  constitution  and  laws  of  the  United  States,  the  rights,  if 
they  have  any,  the  political  existence  of  a  once  numerous  and 
powerful  people,  the  personal  liberty  of  a  citizen,  are  all  in- 
volved in  the  subject  now  to  be  considered. 

It  behoves  this  court,  in  every  case,  more  especially  in 
this,  to  examine  into  its  jurisdiction  with  scrutinizing  eyes, 
before  it  proceeds  to  the  exercise  of  a  power  which  is  contro- 
verted. 

The  first  step  in  the  performance  of  this  duty  is  the  inquiry, 
whether  the  record  is  properly  before  the  court. 

It  is  certified  by  the  clerk  of  the  court  which  pronounced 
the  judgment  of  condemnation  under  which  the  plaintiff  in 
error  is  imprisoned ;  and  is  also  authenticated  by  the  seal  of 
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the  court.  It  is  returned  with,  and  annexed  to,  a  writ  of  error 
issued  in  regular  form,  the  citation  being  signed  by  one  of  the 
associate  justices  of  the  supreme  court,  and  served  on  the  gov- 
ernor and  attorney-general  of  the  state,  more  than  thirty  days 
before  the  commencement  of  the  term  to  which  the  writ  of 
error  was  returnable. 

The  judicial  act,  (sections  22,  25,  2  Laws  United  States  64, 
65,)  so  far  as  it  prescribes  the  mode  of  proceeding,  appears  to 
bave  been  literally  pursued. 

In  February,  1797,  a  rule  (6  Wheaton's  Rules)  was  made 
on  this  subject,  in  the  following  words :  "  It  is  ordered  by  the 
court,  that  the  clerk  of  the  court,  to  which  any  writ  of  eiror 
shall  be  directed,  may  make  return  of  the  same  by  transmitting 
a  true  copy  of  the  record,  and  of  all  proceedings  in  the  same, 
under  his  hand  and  the  seal  of  the  court" 

This  has  been  done.  But  the  signature  of  the  judge  has  not 
been  added  to  that  of  the  clerk.  The  law  does  not  require  it 
The  rule  does  not  require  it 

In  the  case  of  Martin  v.  Hunter's  Lessee,  (1  Wheaton's 
Reports,  304,  361,)  an  exception  was  taken  to  the  return  of 
the  refusal  of  the  state  court  to  enter  a  prior  judgment  of  re- 
versal by  this  court,  because  it  was  not  made  by  the  judge  of 
the  state  court  to  which  the  writ  was  directed  ;  but  the  excep- 
tion was  overruled,  and  the  return  was  held  sufficient  In 
Buel  V.  Van  Ness,  (8  Wheaton's  Reports,  312,)  also  a  writ  of 
error  to  a  state  court,  the  record  was  authenticated  in  the  same 
manner.  No  exception  was  taken  to  it.  These  were  civil 
cases.  But  it  has  been  truly  said  at  the  bar,  that,  in  regard  to 
this  process,  the  law  makes  no  distinction  between  a  criminal 
and  civil  case.  The  same  return  is  required  in  both.  If  the 
sanction  of  the  court  could  be  necessary  for  the  establishment 
of  this  position,  it  has  been  silently  given. 

M'CuUoch  V.  The  State  of  Maryland  (4  Wheaton's  Re- 
ports, 316)  was  a  qui  tarn  action  brought  to  recover  a  penalty, 
and  the  record  was  authenticated  by  the  seal  of  the  court  and 
•the  signature  of  the  clerk,  without  that  of  a  judge.     Brown 
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et  d.  V.  TJ^e  State  of  Maryland  was  an  indictment  for  a  fine 
and  forfeiture.  The  record  in  this  case^  too,  was  authenticated 
by  the  seal  of  the  court  and  the  certificate  of  the  clerk.  The 
practice  is  both  ways. 

The  record,  then,  according  to  the  judiciary  act,  and  the 
rule  and  the  practice  of  the  court,  is  regularly  before  us.  The 
more  important  inquiry  is,  Does  it  exhibit  a  case  cognizable  by. 
this  tribunal? 

The  indictment  charges  the  plaintiff  in  error,  and  others^ 
being  white  persons,  with  the  ofience  of  "  residing  within  the 
limits  of  the  Cherokee  nation  without  a  license,"  and  "  without 
having  taken  the  oath  to  support  and  defend  the  constitution 
and  law»  of  the  state  of  Georgia." 

The  defendant  in  the  state  court  appeared  in  proper  person, 
and  filed  the  following  plea :  — 

"  And  the  said  Samuel  A.  Worcester,  in  his  own  proper 
person,  comes  and  says  that  this  court  ought  not  to  take  fur- 
ther cognizance  of  the  action  and  prosecution  aforesaid,  because, 
he  says,  that,  on  the  15th  day  of  July  in  the  year  1831,  he 
was,  and  still  is,  a  resident  in  the  Cherokee  nation  ;  and  that 
the  said  supposed  crime  or  crimes,  and  each  of  them,  were 
committed,  if  committed  at  all,  at  the  town  of  New  Echota,  in 
the  said  Cherokee  nation,  out  of  the  jurisdiction  of  this  court, 
and  not  in  the  county  of  Gwinnet,  or  elsewhere,  within  the  juris- 
diction of  this  court  And  this  defendant  saith  that  he  is  a  cit- 
izen of  the  state  of  Vermont,  one  of  the  United  States  of 
America^  and  that  he  entered  the  aforesaid  Cherokee  nation  in 
the  capacity  of  a  duly  authorized  missionary  of  the  American 
Board  of  Commissioners  for  Foreign  Missions,  under  the  author- 
ity of  the  president  of  the  United  States,  and  has  not  since 
been  required  by  him  to  leave  it ;  that  he  was,  at  the  time  of  his 
arrest,  engaged  in  preaching  the  gospel  to  the  Cherokee  Indians, 
and  in  translating  the  Sacred  Scriptures  into  their  language, 
with  the  permission  and  approval  of  the  said  Cherokee  nation, 
and  in  accordance  with  the  humane  policy  of  the  government 
of  the  United  States,  for  the  civilization  and  improvement  of 
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the  Indians ;  and  that  his  residence  there,  for  this  purpose,  is 
the  residence  charged  in  the  aforesaid  indictment.  And  this 
defendant  further  saith  that  this  prosecution  the  state  of  Geor- 
gia ought  not  to  have  or  maintain,  because  he  saith  that  several 
treaties  have,  from  time  to  time,  been  entered  into  between  the 
United  States  and  the  Cherokee  nation  of  Indians,  to  wit,  at 
Hopewell,  on  the  28th  day  of  November,  1785 ;  at  Holston,  on 
the  2d  day  of  July,  1791 ;  at  Philadelphia,  on  the  26th  day  of 
June,  1794 ;  at  Tellico,  on  the  2d  day  of  October,  1798 ;  at 
Tellico,  on  the  24th  day  of  October,  1804 ;  at  Tellico,  on  the 
25th  day  of  October,  1805 ;  at  Tellico,  on  the  27th  day  of 
October,  1805 ;  at  Washington  city,  on  the  7th  day  of  January, 
1806  ;  at  Washington  city,  on  the  22d  day  of  March,  1816 ;  at 
the  Chickasaw  Council  House,  on  the  14th  day  of  September, 
1816 ;  at  the  Cherokee  Agency,  on  the  8th  day  of  July,  1817 ; 
and  at  Washington  city,  on  the  27th  day  of  February,  1819; 
all  which  treaties  have  been  duly  ratified  by  the  senate  of  the 
United  States  of  America ;  and  by  which  treaties  the  United 
States  of  America  acknowledge  the  said  Cherokee  nation  to  be 
a  sovereign  nation,  authorized  to  govern  themselves,  and  all 
persons  who  have  settled  within  their  territory,  free  from  any 
right  of  legislative  interference  by  the  several  states  composing 
the  United  States  of  America,  in  reference  to  acts  done  within 
their  own  territory ;  and  by  which  treaties  the  whole  of  the 
territory  now  occupied  by  the  Cherokee  nation,  on  the  east  of 
the  Mississippi,  has  been  solemnly  guarantied  to  them  ;  all  of 
which  treaties  are  existing  treaties  at  this  day,  and  in  full  force. 
By  these  treaties,  and  particularly  by  the  treaties  of  Hopewell 
and  Holston,  the  aforesaid  territory  is  acknowledged  to  lie 
witliout  the  jurisdiction  of  the  several  states  composing  the 
union  of  the  United  States ;  and  it  is  thereby  specially  stipu- 
lated that  the  citizens  of  the  United  States  shall  not  enter  the 
aforesaid  territory,  even  on  a  visit,  without  a  passport  from  the 
governor  of  a  state,  or  from  some  one  duly  authorized  thereto, 
by  the  president  of  the  United  States ;  all  of  which  will  more 
fully  and  at  large  appear  by  reference  to  the  aforesaid  treaties. 
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And  this  defendant  saith  that  the  several  acts  charged  in  the 
bill  of  indictment  were  done,  or  omitted  to  be  done,  if  at  all, 
within  the  said  territory  so  recognized  as  belonging  to  the  said 
nation,  and  so,  as  aforesaid,  held  by  them,  under  the  guaranty 
of  the  United  States  ;  that  for  those  acts  the  defendant  is  not 
amenable  to  the  laws  of  Georgia,  nor  to  the  jurisdiction  of  the 
courts  of  the  said  state  ;  and  that  the  laws  of  the  state  of  Geor- 
gia, which  profess  to  add  the  said  territory  to  the  several  adja- 
cent counties  of  the  said  state,  and  to  extend  the  laws  of  Geor- 
gia over  the  said  territory  and  persons  inhabiting  the  same, 
and,  in  particular,  the  act  on  which  this  indictment  against  this 
defendant  is  grounded,  to  wit,  an  act  entitled  <<  An  Act  to  pre- 
vent the  Exercise  of  assumed  and  arbitrary  Power,  by  all  Per- 
sons, under  Pretext  of  Authority  from  the  Cherokee  Indians, 
and  their  Laws,  and  to  prevent  White  Persons  from  residing 
within  that  .Part  of  the  chartered  Limits  of  Georgia  occupied  by 
the  Cherokee  Indians,  and  to  provide  a  Guard  for  the  Protection 
of  the  Gold  Mines,  and  to  enforce  the  Laws  of  the  State  within 
the  aforesaid  Territory,"  are  repugnant  to  the  aforesaid  treaties ; 
which,  according  to  the  constitution  of  the  United  States,  com- 
pose a  part  of  the  supreme  law  of  the  land ;  and  that  these 
laws  of  Georgia  are,  therefore,  unconstitutional,  void,  and  of  no 
effect;  that  the  said  laws  of  Georgia  are  also  unconstitutional 
and  void  because  they  impair  the  obligation  of  the  various 
contracts  formed  by  and  between  the  aforesaid  Cherokee  na- 
tion and  the  said  United  States  of  America,  as  above  recited ; 
also,  that  the  said  laws  of  Georgia  are  unconstitutional  and 
Toid  because  they  interfere  with,  and  attempt  to  regulate  and 
control,  the  intercourse  with  the  said  Cherokee  nation,  which, 
by  the  said  constitution,  belongs  exclusively  to  the  congress  of 
the  United  States ;  and  because  the  said  laws  are  repugnant  to 
the  statute  of  the  United  States,  passed  on  the  — —  day  of 
March,  1802,  entitled  ^^  An  Act  to  regulate  Trade  and  Intercourse 
with  the  Indian  Tribes,  and  to  preserve  Peace  on  the  Fron- 
tiers ;"  and  that,  therefore,  this  court  has  no  jurisdiction  to  cause 
this  defendant  to  make  farther  or  other  answer  to  the  said  bill  of 
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indidtBieiit,  or  further  to  try  and  punish  this  defendant  for  the 
said  supposed  offence  or  offisnces  alleged  in  the  bill  of  indicts 
ment,  or  any  of  them ;  and,  therefore,  this  defendant  prays 
judgment  whether  he  shall  be  held  bound  to  answer  further  to 
said  indictment," 

This  plea  was  OYermled  by  the  court  And  the  prisoner, 
being  arraigned,  plead  not  guilty.  The  jury  found  a  verdict 
against  him,  and  the  court  sentenced  him  to  hard  labor,  in  the 
penitentiary,  (or  the  term  of  four  years. 

By  overruling  this  plea  the  court  decided  that  the  matter  it 
contained  was  not  a  bar  to  the  action.  The  plea,  therefore, 
must  be  examined,  for  the  purpose  of  determining  whether  it 
makes  a  case  which  brings  the  party  within  the  provisions  of 
the  twenty-fifth  section  of  the  ^*  Act  to  establish  the  judicial 
Courts  of  the  United  States." 

The  plea  avers  that  the  residence  charged  in  the  indictment 
was  under  the  authority  of  the  president  of  the  United  States, 
and  with  the  permission  and  approval  of  the  Cherokee  nation ; 
that  the  treaties  subsisting  between  the  United  States  and  the 
Cherokees  acknowledge  their  right,  as  a  sovereign  nation,  to 
govern  themselves  and  all  persons  who  have  settled  within  their 
territory,  free  from  any  right  of  legislative  interference  by  the 
several  states  composing  the  United  States  of  America ;  that 
the  act  under  which  the  prosecution  was  instituted  is  repugnant 
to  the  said  treaties,  and  is,  therefore,  unconstitutional  and  void ; 
that  the  said  act  is  also  unconstitutional  because  it  interferes 
with,  and  attempts  to  regulate  and  control,  the  intercourse  with 
the  Cherokee  nation,  which  belongs  exclusively  to  congress ; 
and  because,  also,  it  is  repugnant  to  the  statute  of  the  United 
States,  entitled  '<An  Act  to  regulate  Trade  and  Intercourse  with 
the  Indian  Tribes,  and  to  preserve  Peace  on  the  Frontiers.'^ 

Let  the  averments  of  this  plea  be  compared  with  the  twenty- 
fifth  section  of  the  judicial  act. 

That  section  enumerates  the  cases  in  which  the  final  judg- 
ment or  decree  of  a  state  court  may  be  revised  in  the  supreme 

court  of  the  United  States.     These  are,  *^  where  is  drawn  in 
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questioii  the  validity  of  a  treaty,  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  aD4  the  decision  is  against 
their  ralidity ;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  such 
their  validity  ;  or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of, 
or  conunission  held  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege,  or  exemption,  specially  set 
up  or  claimed  by  either  party  under  such  clause  of  the  said 
constitution,  treaty,  statute,  or  commission.^' 

The  indictment  and  plea  in  this  case  draw  in  question,  we 
think,  the  validity  of  the  treaties  made  by  the  United  States 
with  the  Cherokee  Indians ;  if  not  so,  their  construction  is  cer- 
tainly drawn  in  question ;  and  the  decision  has  been,  if  not 
against  their  validity,  "  against  the  right,  privilege,  or  exemp* 
tion,  specially  set  up  and  claimed  under  them."  They  also 
draw  into  question  the  validity  of  a  statute  of  the  state  of 
6eo]f;ia,  **  on  the  ground  of  its  being  repugnant  to  the  consti- 
tution,  treaties,  and  laws  of  the  United  States,  and  the  decision 
is  in  favor  of  its  validity." 

It  is,  then,  we  think,  too  clear  for  controversy,  that  the  act 
of  congress,  by  which  this  court  is  constituted,  has  given  it  the 
power,  and,  of  course,  imposed  on  it  the  duty,  of  exercising 
jorisdiction  in  this  case.  This  duty,  however  unpleasant,  can- 
not be  avoided.  Those  who  fill  the  judicial  department  have 
no  discretion  in  selecting  the  subjects  to  be  brought  before  them. 
We  must  examine  the  defence  set  up  in  this  plea.  We  must 
inquire  and  decide  whether  the  act  of  the  legislature  of  Georgia, 
under  which  the  plaintiff  in  error  has  been  prosecuted  and  con- 
demned, be  consistent  with,  or  repugnant  to,  the  constitution, 
laws,  and  treaties  of  the  United  States. 

It  has  been  said  at  the  bar  that  the  acts  of  the  legislature  of 
GecMTgia  seize  on  the  whole  Cherokee  country,  parcel  it  out 
among  the  neighboring  counties  of  the  state,  extend  her  code 
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over  the  whole  country,  abolish  its  institutions  and  its  laws,  and 
annihilate  its  political  existence. 

If  this  be  the  general  effect  of  the  system,  let  us  inquire  into 
the  effect  of  the  particular  statute  and  section  on  which  the 
indictment  is  founded. 

It  enacts  that  *^  all  white  persons,  residing  within  the  limits 
of  the  Cherokee  nation  on  the  1st  day  of  March  next,  or  at  any 
time  thereafter,  without  a  license  or  permit  from  his  excellency 
the  governor,  or  from  such  agent  as  his  excellency  the  governor 
shall  authorize  to  grant  such  permit  or  license,  and  who  shall 
not  have  taken  the  oath  hereinafter  required,  shall  be  guilty  of 
a  high  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  confinement  to  the  penitentiary,  at  hard  labor,  for 
a  term  not  less  than  four  years." 

The  eleventh  section  authorizes  the  governor,  should  he  deem 
it  necessary  for  the  protection  of  the  mines,  or  the  enforcement 
of  the  laws  in  force  within  the  Cheroke0  .nation,  to  raise  and 
organize  a  guard,  &c. 

The  thirteenth  section  enacts  **  that  the  said  guard,  or  any 
member  of  them,  shall  be,  and  they  are  hereby,  authorized  and 
empowered  to  arrest  any  person  legally  charged  with,  or  detected 
in,  a  violation  of  the  laws  of  this  state,  and  to  convey,  as  soon 
as  practicable,  the  person  so  arrested  before  a  justice  of  the 
peace,  judge  of  the  superior,  or  justice  of  an  inferior  court  of 
this  state,  to  be  dealt  with  according  to  law." 

The  extra-territorial  power  of  every  legislature  being  Umited 
in  its  action  to  its  own  citizens  or  subjects,  the  very  passage  of 
this  act  is  an  assertion  of  jurisdiction  over  the  Cherokee  nation, 
and  of  the  rights  and  powers  consequent  on  jurisdiction. 

The  first  step,  then,  in  the  inquiry,  which  the  constitution  and 
laws  impose  on  this  court,  is  an  examination  of  the  rightfulness 
of  this  claim. 

America,  separated  from  Europe  by  a  wide  ocean,  was  in- 
habited by  a  distinct  people,  divided  into  separate  nations,  inde- 
pendent of  each  other  and  of  the  rest  of  the  world,  having 
institutions  of  their  own,  and.  governit|g  themselves  by  their 
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own  laws.  It  is  difficult  to  comprehend  the  proposition^  that 
the  inhabitants  of  either  quarter  of  the  globe  could  have  right- 
ful original  claims  of  dominion  over  the  inhabitants  of  the  other^ 
or  over  the  lands  thej  occupied ;  or  that  the  discovery  of  either 
by  the  other  should  give  the  discoverer  rights  in  the  country 
discovered,  which  annulled  the  preexisting  rights  of  its  ancient 
possessors. 

After  lying  concealed  for  a  series  of  ages,  the  enterprise  of 
Europe,  guided  by  nautical  science,  conducted  some  of  her 
adventurous  sons  into  this  western  world.  They  found  it  in 
possession  of  a  people  who  had  made  small  progress  in  agricul- 
ture or  manufactures,  and  whose  general  employment  was  war, 
hunting,  and  fishing. 

Did  these  adventurers,  by  sailing  along  the  coast,  and  occa- 
sionally landing  on  it,  acquire  for  the  several  governments  to 
whom  they  belonged,  or  by  whom  they  were  commissioned,  a 
rightful  property  in  the  soil,  from  the  Atlantic  to  the  Pacific ; 
or  rightful  dominion  over  the  numerous  people  who  occupied 
it?  Or  has  nature,  or  the  great  Creator  of  all  things,  conferred 
these  rights  over  hunters  and  fishermen,  on  agriculturists  and 
manufacturers  ? 

But  power,  war,  conquest,  give  rights,  which,  after  possession, 
are  conceded  by  the  world  ;  and  which  can  never  be  contro- 
verted by  those  on  whom  they  descend.  We  proceed,  then,  to 
the  actual  state  of  things,  having  glanced  at  their  origin ;  be- 
cause holding  it  in  our  recollection  might  shed  some  light  on 
existing  pretensions. 

The  great  maritime  powers  of  Europe  discovered  and  visited 
different  parts  of  this  continent  at  nearly  the  same  time.  The 
object  was  too  immense  for  any  one  of  them  to  grasp  the 
whole ;  and  the  claimants  were  too  powerful  to  submit  to  the 
exclusive  or  unreasonable  pretensions  of  any  single  potentate. 
To  avoid  bloody  conflicts,  which  might  terminate  disastrously 
to  all,  it  was  necessary  for  the  nations  of  Europe  to  establish 
some  principle  which  all  would  acknowledge,  and  which  should 
decide  their  respective  rights  as  between  'themselves.    This 

6Pet.543. 


498  CONSVITUTIOHAL  QPINiaNS. 

j^iincipley  suggested  by  the  actual  state  of  things,  wafl>  "  that 
disGOvery  gave  title  to  the  goTerDment  by  whose  subjects  or  by 
whose  authority  it  was  made,  against  all  other  Euit^ean  gov- 
eroMeots,  which  title  n^ht  be  consummated  by  poopcodon." 
(8  Wheaton's  Reports,  573.) 

This  princiide,  acknowledged  by  -all  Europeans,  because  it 
was  the  interest  of  all  to  acknowledge  it,  gave  to  the  nation 
making  the  discovery,  as  its  inevitable  conse(|uence,  the  sole 
light  of  acquiring  the  soil,  and  of  making  settlements  on  it  It 
wa»  an  ezclunve  prlaciple,  which  shut  out  the  right  of  compe- 
tition among  those  who  had  agreed  to  it ;  not  one  which  could 
annul  the  previous  rights  of  those  who  had  not  agreed  to  it  It 
regulated  the  right  given  by  discovery  among  the  European 
discoverers  ;  but  could  not  affect  the  rights  of  those  already  in 
possession,  ^ther  as  aboriginal  occupants,  or  as  occupants  by 
virtue  q£  a  discovery  made  before  the  memory  of  man.  It  gave 
the  exduaive  right  to  purchase,  but  did  not  found  that  right  on 
a  denial  of  the  right  of  the  possessor  to  sell. 

The  relation  between  the  Europeans  and  the  natives  was 
determined  in  each  case  by  the  particular  government  which 
asserted  and  could  maintain  this  preemptive  privilege  iatbe 
particular  pbee.  The  United  States  succeeded  to  all  the  chims 
of  Crffoat  Britain,  both  territorial  and  political ;  but  no  attempt, 
so  iar  as  is  known,  has  been  made  to  enlarge  them.  So  far  as 
they  existed  merely  in  theory,  or  were  in  their  nature  only  ex- 
clusive of  the  claims  of  other  European  nations,  they  still  retain 
their  original  character,  and  remain  dormant  So  Cbu*  as  they 
have  been  practicaUy  exerted,  they  exist  in  fiict,  are  understood 
by  both  parties,  are  asserted  by  the  one,  and  admitted  by  the 
other. 

Soon  after  Great  Britain  determined  on  planting  colonies  in 
Ameriea,  the  king  granted  charters  to  companies  of  his  subjects 
who  associated  for  the  purpose  of  carrying  the  views  of  the 
crown  into  ^ect,  and  of  enriching  themselves.  The  first  of 
theae  charters  was  made  before  possession  was  taken  of  any  part 
of  the  country.    They  purport,  generaUy,  to  convey  the  soil, 
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from  the  Atlantic  to  the  South  Sea.  This  mil  was  occupied 
by  nomerous  and  warlike  nations,  equally  witling  and  able  to 
defend  their  possessions.  The  extravagant  mmI  absovd  idea, 
that  the  feeble  settlements  made  on  the  sea-coast,  or  the  com- 
psnies  under  whom  they  were  made,  acquired  legitimate  power 
by  them  to  govern  the  people,  or  occupy  the  lands  from  sea  to 
sea,  did  not  enter  the  mind  of  any  man.  They  were  well 
understood  to  convey  the  title  which,  according  to  the  common 
law  of  European  sovereigns  respecting  America,  they  might 
rightfully  convey,  and  no  more.  This  was  the  exdusive  right 
of  purchasing  such  lands  as  the  natives  were  willing  to  sell. 
The  crown  could  not  be  understood  to  grant  what  the  crown 
did  not  afiect  to  x;laim ;  nor  was  it  so  understood. 

The  power  of  m^ing  war  is  conferred  by  these  <^hartere  on 
the  colonies,  but  defensive  war  alone  seems  to  have  been  con- 
templated. In  the  first  charter  to  the  first  and  seoond  colonies, 
tliey  are  empowered,  "  for  their  several  deftnceSy  to  encounter, 
expolse,  repel,  and  resist,  all  persons  who  shall,  without  license," 
attempt  to  inhabit  "  within  the  said  precincts  and  limits  of  the 
said  several  colonies,  or  that  shati  enterprise  or  attempt,  at  any 
time  hereafter,  the  least  detriment  or  annoyance  of  the  said 
several  colonies  or  plantations." 

The  charter  to  Connecticut  concludes  a  general  power  to 
meke  defensive  war  with  these  terms :  '*  And,  upon  jus^  canseSy 
to  invade  and  destroy  the  natives  or  other  enemies  of  the  said 
colony." 

The  same  power,  in  the  same  words,  is  conferred  on  the  gov- 
ernment of  Rhode  Island. 

This  power  to  repel  invasion,  and,  upon  just  cause,  to  invade 
and  destroy  the  natives,  authorizes  ofiensive  as  well  as  defen- 
sive war,  but  only  "  on  just  cause."  The  very  terms  imply  the 
existence  of  a  country  to  be  invaded,  and  of  an  onemy  who  has 
given  just  cause  of  war. 

The  charter  to  William  Penn  contains  the.follawing  recital : 
*'  And  because,  in  so  remote  a  country,  near  so  many  barbarous 
nations,  the  incursions,  as  well  of  the  savages  themselves  as  of 
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Other  enemies,  pirates,  and  robbers,  may  j^obably  be  feared, 
therefore  we  hare  given,"  Slc  The  instrument  then  oonfen 
the  power  of  war. 

These  barbarous  nations,  whose  incursions  were  feared,  and 
to  repel  whose  incursions  the  power  to  make  war  was  given, 
were  surely  not  considered  as  the  subjects  of  Penn,  or  occupy- 
ing his  lands  during  his  pleasure. 

'The  same  clause  is  introduced  into  the  charter  to  Lord  Bal- 
timore. 

The  charter  to  Georgia  professes  to  be  granted  for  the  chari- 
table purpose  of  enabling  poor  subjects  to  gain  a  comfortable 
subsistence  by  cultivating  lands  in  the  American  provinces,  '^  at 
present  waste  and  desolate."  It  recites :  '^  And  whereas  our  prov- 
inces in  North  America  have  been  frequently  ravaged  by  Indian 
enemies,  more  especially  that  of  South  Carolina,  which,  in  the 
late  war,  by  the  neighboring  savages,  was  laid  waste  by  fire  and 
sword,  and  greact  numbers  of  the  English  inhabitants  miserably 
massacred ;  and  our  loving  subjects,  who  now  inhabit  there,  by 
reason  of  the  smallness  of  their  numbers,  will,  in  case  of  any 
new  war,  be  exposed  to  the  like  calamities,  inasmuch  as  their 
whole  southern  frontier  continueth  unsettled,  and  lieth  <^n  to 
the  said  savages." 

These  motives  for  planting  the  new  colony  are  incompatible 
with  the  lofty  ideas  of  granting  the  soil,  and  all  its  inhabitants, 
from  sea  to  sea.  They  demonstrate  the  truth,  that  these  grants 
asserted  a  title  against  Europeans  only,  and  were  considered 
as  blank  paper  so  far  as  the  rights  of  the  natives  were  con- 
cerned. The  power  of  war  is  given  only  for  defence,  not  for 
conquest. 

The  charters  contain  passages  showing  one  of  their  objects  to 
be  the  civilization  of  the  Indians,  and  their  conversion  to  Chris- 
tianity, —  objects  to  be  accomplished  by  conciliatory  conduct 
and  good  example ;  not  by  extermination. 

The  actual  state  of  things,  and  the  practice  of  European  na- 
tions, on  so  much  of  the  American  continent  as  lies  between 
the  Missisnppi  and  the  Atlantic,  explain  their  claims,  and  the 
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charters  they  granted.  Their  pretenaioiiB  unavoidably  inter- 
fered with  each  other ;  though  the  discovery  of  one  was  ad- 
mitted by  all  to  exclude  the  claim  of  any  other,  the  extent  of 
that  discovery  was  the  subject  of  unceasing  contest.  Bloody 
conflicts  arose  between  them^  which  gave  importance  and  secu- 
rity to  the  neighboring  nations.  Fierce  and  warlike  in  their 
character,  they  might  be  formidable  enemies,  or  effective  friends* 
Instead  of  rousing  their  resentments,  by  asserting  claims  to  their 
lands,  or  to  dominion  over  their  persons,  their  alliance  was 
sought  by  flattering  professions,  and  purchased  by  rich  presents. 
The  English,  the  French,  and  the  Spaniards,  were  iequally  com- 
petitors for  their  friendship  and  their  aid.  Not  well  acquainted 
with  the  exact  meaning  of  words,  nor  supposing  it  to  be  mate- 
rial whether  they  were  called  the  subjects,  or  the  children,  of 
their  father  in  Europe ;  lavish  in  professions  of  duty  €Lnd  affec- 
tion, in  return  for  the  rich  presents  they  received ;  so  long  as 
their  actual  independence  was  untouched,  and  their  right  to 
self-government  acknowledged,  they  were  willing  to  profess 
dependence  on  the  power  which  furnished  supplies  of  which 
they  were  in  absolute  need,  and  restrained  dangerous  intruders 
from  entering  their  country ;  and  this  was  probably  the  sense  in 
which  the  term  was  understood  by  them. 

Certain  it  is  that  our  history  furnishes  no  example,  from  the 
first  settlement  of  our  country,  of  any  attempt  on  the  part  of 
the  crown  to  interfere  with  the  internal  affairs  of  the  Indians, 
farther  than  to  keep  out  the  agents  of  foreign  powers,  who,  as 
traders  or  otherwise,  might  seduce  them  into  foreign  alliances. 
The  king  purchased  their  lands,  when  they  were  willing  to  sell, 
at  a  price  they  were  willing  to  take  ;  but  never  coerced  a  sur- 
render of  themu  He  also  purchased  their  alliance  and  depen- 
dence by  subsidies ;  but  never  intruded  into  the  interior  of  their 
afiairs,  or  interfered  with  their  self-government,  so  far  as  re- 
spected themselves  only. 

The  general  views  of  Great  Britain  with  regard  to  the  In- 
dians were  detailed  by  Mr.  Stuart,  superintendent  of  Indian 
affiurs,  in  a  speech  delivered  at  MobUe,  in  presence  of  several 
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persons  of  distinction,  soon  after  the  peace  of  1763.  Towards 
the  conclusion  he  says,  *'  Lastly,  I  inform  you  that  it  is  the  king's 
order  to  all  his  governors  and  subjects,  to  treat  Indians  with 
justice  and  humanity,  and  to  forbear  all  encroachments  on  the 
territories  allotted  to  them  ;  accordingly,  all  individuals  are  pro- 
hibited from  purchasing  any  of  your  lands  ;  but,  as  you  know, 
that,  as  your  white  brethren  cannot  feed  you  when  yon  viat 
them  unless  you  give  them  ground  to  plant,  it, is  expected  that 
you  will  cede  lands  to  the  king  for  that  purpose.  But  when- 
ever you  shall  be  pleased  to  surrender  any  of  your  territories 
to  his  majesty,  it  must  be  done,  for  the  future,  at  a  public  meet- 
ing of  your  nation,  when  the  governors  of  the  provinces,  or  the 
superintendent  shall  be  present,  and  obtain  the  consent  of  ail 
your  people.  The  boundaries  of  your  hunting  grounds  will  be 
accurately  fixed,  and  no  settlement  pamitted  to  be  made  upon 
them.  As  you  may  be  assured  that  all  treaties  with  your  people 
will  be  faithfully  kept,  so  it  is  expected  that  you,  also,  will  be 
careful  strictly  to  observe  them." 

The  proclamation  issued  by  the  king  of  Great  Britain,  in 
1763,  soon  after  the  ratification  of  the  articles  of  peace,  forbids 
the  governors  of  any  of  the  colonies  to  grant  warrants  of  survey, 
or  pass  patents  upon  any  lands  whatever,  which,  not  having 
been  ceded  to,  or  purchased  by,  us  (the  king),  as  aforesaid,  are 
reserved  to  the  said  Indians,  or  any  of  them. 

The  proclamation  proceeds :  "  And  we  do  further  declare  it 
to  be  our  royal  will  and  pleasure,  for  the  present,  as  aforesaid, 
to  reserve,  under  our  sovereignty,  protection,  and  dominion,  for 
the  use  of  the  said  Indians,  all  the  lands  and  territories  lying 
to  the  westward  of  the  sources  of  the  rivers  which  hll  into 
the  sea  from  the  west  and  northwest  as  aforesaid;  and  we 
do  hereby  strictly  forbid,  on  pain  of  our  displeaMite,  all  oar 
loving  subjects  from  making  any  purchases  or  settlements  what- 
ever, or  taking  possession  of  any  of  the  lands  above  reserved, 
without  our  special  leave  and  license  for  that  purpoae  first  ob- 
tained. 

**  And  we  do  further  strictly  enjoin  and  reqnim  aH  ] 
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whatever,  who  have,  either  wilfully  or  inadvertently,  seated 
themselves  upon  any  lands  within  the  countries  above  de- 
scribed, or  upon  any  other  lands,' which,  not  having  been  ceded 
to,  or  purchased  by  us,  are  still  reserved  to  the  said  Indians, 
as  aforesaid,  forthwith  to  remove  themselves  from  such  settle- 
ments." 

A  proclamation,  issued  by  Governor  Gage,  in  1772,  contains 
the  following  passage :  "  Whereas  many  persons,  contrary  to  the 
positive  orders  of  the  king  upon  this  subject,  have  undertaken 
to  make  settlements  beyond  the  boundaries  fixed  by  the  treaties 
made  with  the  Indian  nations,  which  boundaries  ought  to  serve 
as  a  barrier  between  tlie  whites  and  the  said  nations ;  particu- 
larly on  the  Ouabache."  The  proclamation  orders  such  persons 
to  quit  those  countries  without  delay. 

Such  was  the  policy  of  Great  Britain  towards  the  Indian 
nations  inhabiting  the  territory  from  which  she  excluded  all 
other  Europeans,  such  her  claims,  and  such  her  practical  ex- 
position of  the  charters  she  had  granted ;  she  considered  them 
as  nations  capable  of  maintaining  the  relations  of  peace  and 
war,  of  governing  themselves,  under  her  protection ;  and  she 
made  treaties  with  them,  the  obligation  of  which  she  acknow- 
ledged. 

This  was  the  settled  state  of  things  when  the  war  of  our 
revolution  commenced.  The  influence  of  our  enemy  was  estab- 
lished ;  her  resources  enabled  her  to  keep  up  that  influence ; 
and  the  colonists  had  much  cause  for  the  apprehension  that  the 
Indian  nations  would,  as  the  allies  of  Great  Britain,  add  their 
arms  to  hers.  This,  as  was  to  be  expected,  became  an  object 
of  great  solicitude  to  congress.  Far  from  advancing  a  claim  to 
their  lands,  or  asserting  any  right  of  dominion  over  them,  con- 
gress resolved  '^  that  the  securing  and  preserving  the  friendship 
of  the  Indian  nations  appears  to  be  a  subject  of  the  utmost 
moment  to  these  colonies." 

The  early  journals  of  congress  exhibit  the  most  anxious  de- 
sire to  conciliate  the  Indian  nations.  Three  Indian  departments 
were  established ;  and  commissioners  a(>pointed  in  each,  '^  to 
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treat  with  the  Indians,  in  their  respective  departments,  in  the 
name  and  on  the  behalf  of  the  United  Colonies,  in  order  to  pre- 
serve peace  and  friendship  with  the  ssdd  Indians,  and  to  prevent 
their  taking  any  part  in  the  present  commotions." 

The  most  strenuous  exertions  were  made  to  procure  those 
supplies  on  which  Indian  friendships  were  supposed  to  depend ; 
and  everything  which  might  excite  hostility  was  avoided. 

The  first  treaty  was  made  with  the  Delawares,  in  September, 
1778. 

The  language  of  equality  in  which  it  is  drawn  evinces  the 
temper  with  which  the  negotiation  was  undertaken,  and  the 
c^inion  which  then  prevailed  in  the  United  States. 

*'  1.  That  all  offences  or  acts  of  hostilities,  by  one  or  either 
of  the  contracting  parties  against  the  other,  be  mutually  forgiven, 
and  buried  in  the  depth  of  oblivion,  never  more  to  be  had  in 
remembrance. 

"  2.  That  a  perpetual  peace  and  friendship  ^all,  from  hence- 
forth, take  place  and  subsist  between  the  contracting  parties 
aforesaid,  through  all  succeeding  generations ;  and  if  either  of 
the  parties  are  engaged  in  a  just  and  necessary  war  with  any 
other  nation  or  nations,  that  then  each  shall  assist  the  other,  in 
due  proportion  to  their  abilities,  till  their  enemies  are  brought 
to  reasonable  terms  of  accommodation,'^  &c, 

3.  The  third  article  stipulates,  among  other  things,  a  free 
passage  for  the  American  troops  through  the  Delaware  nation ; 
and  engages  that  they  shall  be  furnished  with  provisions  and 
other  necessaries  at  their  value. 

^^  4.  For  the  better  security  of  the  peace  and  friendship  now 
entered  into  by  the  contracting  parties  against  all  infractions 
of  the  same  by  the  citizens  of  either  party,  to  the  prejudice  of 
the  other,  neither  party  shall  proceed  to  the  infliction  of  pun- 
ishments on  the  citizens  of  the  other,  otherwise  than  by  secur- 
ing the  offender  or  offenders,  by  imprisoimient,  or  any  other 
competent  means,  till  a  fair  and  impartial  trial  can  be  had  by 
judges  or  juries  of  both  parties,  as  near  as  can  be  to  the  laws, 
customs,  and  usages  of  the  contracting  parties,  and  natural 
justice." 
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5.  The  fifth  article  regulates  the  trade  between  the  contract- 
iDg  parties,  in  a  manner  entirely  equal. 

6.  The  sixth  article  is  entitled  to  peculiar  attention,  as  it 
contains  a  disclaimer  of  designs  which  were,  at  that  time,  as- 
cribed to  the  United  States  by  their  enemies,  and  from  the 
imputation  of  which  congress  was  then  peculiarly  anxious  to 
free  the  gOYernment  It  is  in  these  words :  '^  Whereas  the 
enemies  of  the  United  States  have  endeavored,  by  every  arti- 
fice in  their  power,  to  possess  the  Indians  in  general  with  an 
opinion  that  it  is  the  design  of  the  states  aforesaid  to  extirpate 
the  Indians,  and  take  possession  of  their  country ;  to  obviate 
such  false  suggestion,  the  United  States  do  engage  to  guaranty 
to  the  aforesaid  nation  of  Delawares,  and  their  heirs,  all  their 
tenitorial  rights,  in  the  fullest  and  most  ample  manner,  as  it 
hath  been  bounded  by  former  treaties,  as  long  as  the  said  Dela- 
ware nation  shall  abide  by  and  hold  fast  the  chain  of  friend- 
ship now  entered  into." 

The  parties  further  agree  that  other  tribes,  friendly  to  the 
interest  of  the  United  States,  may  be  invited  to  form  a  state, 
whereof  the  Delaware  nation  shall  be  the  heads,  and  have  a 
representation  in  congress. 

This  treaty,  in  its  language,  and  in  its  provisions,  is  formed, 
as  near  as  may  be,  on  the  model  of  treaties  between  the  crowned 
heads  of  Europe. 

The  sixth  article  shows  how  congress  then  treated  the  injurious 
calunuiy  of  cherishing  designs  unfriendly  to  the  political  and 
civil  rights  of  the  Indians. 

During  the  war  of  the  revolution  the  Cherokees  took  part 
with  the  British.  After  its  termination,  the  United  States, 
though  desirous  of  peace,  did  not  feel  its  necessity  so  strongly 
as  while  the  war  continued.  Their  political  situation  being 
changed,  they  might  very  well  think  it  advisable  to  assume  a 
higher  tone,  and  to  impress  on  the  Cherokees  the  same  respect 
for  congress  which  was  before  felt  for  the  king  of  Great  Britain. 
This  may  account  for  the  language  of  the  treaty  of  Hopewell. 
There  is  the  more  reason  for  supposing  that  the  Cherokee 
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chiefs  were  not  very  critical  judges  of  the  language,  from  the 
fact  that  every  one  makes  his  mark ;  no  chief  was  capable  of 
rigning  his  name.  It  is  probable  the  treaty  was  interpreted  to 
them. 

The  treaty  is  introduced  with  the  declaration  that  "  the  com- 
missioners plenipotentiary  of  the  United  States  give  peace  to 
all  the  Cherokees,  and  receive  them  into  the  favor  and  pro- 
tection of  the  United  States  of  America,  on  the  following  con- 
ditions.'^ 

When  the  United  States  gave  peace,  did  they  not  also  re- 
ceive it  ?  Were  not  both  parties  desirous  of  it  ?  If  we  consult 
the  history  of  the  day,  does  it  not  inform  us  that  the  United 
States  were  at  least  as  anxious  to  obtain  it  as  the  Cherokees? 
We  may  ask,  further,  Did  the  Cherokees  come  to  the  seat  of 
the  American  government  to  solicit  peace ;  or  did  the  Amencan 
commissioners  go  to  them  to  obtain  it  ?  The  treaty  was  made 
at  Hopewell,  not  at  New  York.  The  word  "  give,"  then,  has 
no  real  importance  attached  to  it. 

The  first  and  second  articles  stipulate  for  the  mutual  restora- 
tion of  prisoners,  and  are,  of  course,  equal. 

The  third  article  acknowledges  the  Cherokees  to  be  under 
the  protection  of  the  United  States  of  America,  and  of  no  other 
power. 

This  stipulation  is  found  in  Indian  treaties,  generally.  It 
was  introduced  into  their  treaties  with  Great  Britain ;  and  may, 
probably,  be  found  in  those  with  other  European  powers.  Its 
origin  may  be  traced  to  the  nature  of  their  connexion  with 
those  powers ;  and  its  true  meaning  is  discerned  in  their  relatife 
situation. 

The  general  law  of  European  sovereigns  respecting  their 
claims  in  America  limited  the  intercourse  of  Indians,  in  a  great 
degicee,  to  the  particular  potentate  whose  ultimate  right  of  do- 
main was  acknowledged  by  the  others.  This  was  the  general  state 
of  things  in  time  of  peace.  It  was  sometimes  changed  in  war. 
The  consequence  was  that  their  supplied  were  derived  chiefly 
from  that  nation,  and  their  trade  confined  to  it     Goods,  indis- 
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pensable  to  their  comfort,  in  the  shape  of  presents,  were  re« 
ceived  from  the  same  hand.  What  was  of  still  more  impor- 
tance, the  strong  hand  of  government  was  interposed  to  restrain 
the  disorderly  and  licentious  from  intrusions  into  their  country, 
from  encroachments  on  their  lands,  and  from  those  acts  of 
yiolence  which  were  often  attended  by  reciprocal  murder.  The 
Indians  perceived  in  this  protection  only  what  was  beneficial  to 
themselves,  —  an  engagement  to  punish  aggressions  on  them. 
It  involved,  practically,  no  claim  to  their  lands,  no  dominion 
over  their  persons.  It  merely  bound  the  nation  to  the  British 
crown,  as  a  dependent  ally,  claiming  the  protection  of  a  power- 
ful friend  and  neighbor,  and  receiving  the  advantages  of  that 
protection,  without  involving  a  surrender  of  their  national  char- 
acter. 

This  is  the  true  meaning  of  the  stipulation,  and  is,  undoubt- 
edly, the  sense  in  which  it  was  made.  Neither  the  British  gov- 
ernment, nor  the  Cherokees,  ever  understood  it  otherwise. 

The  same  stipulation  entered  into  with  the  United  States  is, 
undoubtedly,  to  be  construed  in  the  same  manner.  They  receive 
the  Cherokee  nation  into  their  favor  and  protection.  The 
Cherokees  acknowledge  themselves  to  be  under  the  protection 
of  the  United  States,  and  of  no  other  power.  Protection  does 
not  imply  the  destruction  of  the  protected.  The  manner  in 
which  this  stipulation  was  understood  by  the  American  govern- 
ment is  explained  by  the  language  and  acts  of  our  first  presi- 
dent. 

The  fourth  article  draws  the  boundary  between  the  Indians 
and  the  citizens  of  the  United  States.  But  in  describing  this 
boundary,  the  term  "  allotted  "  and  the  term  '^  hunting  ground  " 
are  used. 

Is  it  treasonable  to  suppose  that  the  Indians,  who  could  not 
write,  and,  most  probably,  could  not  read,  who  certainly  were 
not  critical  judges  of  our  language,  should  distinguish  the  word 
"allotted"  from  the  words  " marked  out"  ?  The  actual  sub- 
ject of  contract  was  the  dividing  line  between  the  two  nations, 
and  their  attention  may  very  well  be  supposed  to  have  been 
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confined  to  that  subject.  When,  in  fact,  they  were  ceding 
lands  to  the  United  States,  and  describing  the  extent  of  their 
cession,  it  may  very  well  be  supposed  that  they  might  not  un- 
derstand the  term  employed,  as  indicating,  that,  instead  of  grant- 
ing., they  were  receiving  lands.  If  the  term  would  admit  of  no 
other  signification,  which  is  not  conceded,  its  being  misunder- 
stood is  so  apparent,  results  so  necessarily  from  the  whole  trans- 
action, that  it  must,  we  think,  be  taken  in  the  sense  in  which  it 
was,  most  obviously,  used. 

So  with  respect  to  the  words  '^  hunting  grounds."  Hunting 
was  at  that  time  the  principal  occupation  of  the  Indians,  and 
their  land  was  more  used  for  that  purpose  than  for  any  other. 
It  could  not,  however,  be  supposed  that  any  intention  existed  of 
restricting  the  full  use  of  the  lands  they  reserved. 

To  the  United  States  it  could  be  a  matter  of  no  concern, 
whether  their  whole  territory  was  devoted  to  hunting  grounds, 
or  whether  an  occasional  village  and  an  occasional  corn-field 
interrupted  and  gave  some  variety  to  the  scene. 

These  terms  had  been  used  in  their  treaties  with  Great 
Britain,  and  had  never  been  misunderstood.  They  had  never 
been  supposed  to  imply  a  right  in  the  British  government  to 
take  their  lands,  or  to  interfere  with  their  internal  government. 

The  fifth  article  withdraws  the  protection  of  the  United  States 
from  any  citizen  who  has  settled,  or  shall  settle,  on  the  lands 
allotted  to  the  Indians  for  their  hunting  grounds  ;  and  stipu- 
lates, that,  if  he  shall  not  remove  within  six  months,  the  Indians 
may  punish  him. 

The  sixth  and  seventh  articles  stipulate  for  the  punishment  of 
the  citizens  of  either  country  who  may  commit  oflfences  on  or 
against  the  citizens  of  the  other.  The  only  inference  to  be 
drawn  from  them  is  that  the  United  States  considered  the 
Cherokees  as  a  nation. 

The  ninth  article  is  in  these  words :  ^^  For  the  benefit  and 
comfort  of  the  Indians,  and  for  the  prevention  of  injuries  or 
oppression  on  the  part  of  the  citizens  or  Indians,  the  United 
States,  in  congress  assembled,  shall  have  the  sole  and  exclusive 
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right  of  regulating  the  trade  with  the .  Indians,  and  managing 
all  their  qffairs,  as  they  think  proper." 

To  construe  the  expression,  '^  managing  all  their  affairs/'  into 
a  surrender  of  self-government,  would  be,  we  think,  a  perver- 
sion of  their  necessary  meaning,  and  a  departure  from  the  con- 
fltnictioh  which  has  been  uniformly  put  on  them.     The  great 
subject  of  the  article  is  the  Indian  trade.   The  influence  it  gave 
made  it  desirable  that  congress  should  possess  it     The  com- 
missioners brought  forward  the  claim  with  the  profession  that 
their  motive  was  ^^  the  benefit  and  comfort  of  the  Indians,  and 
the  preyention  of  injuries  or  oppressions."     This  may  be  true 
as  respects  the  regulation  of  their  trade,  and  as  respects  the 
r^ulation  of  all  affairs  connected  with  their  trade,  but  cannot 
be  true  as  respects  the  management  of  all  their  affairs.     The 
most  important  of  these  are  the  cession  of  their  lands,  and 
security  against  intruders  on  them.     Is  it  credible  that  they 
should  have  considered  themselves  as  surrendering  to  the  United 
States  the  right  to  dictate  their  future  cessions,  and  the  terms 
on  which  they  should  be  made  ?  or  to  compel  their  submission 
to  the  violence  of  disorderly  and  licentious  intruders  ?     It  is 
equally  inconceivable  that  they  could  have  supposed  themselves, 
by  a  phrase  thus  slipped  into  an  article  on  another  and  most 
interesting  subject,  to  have  divested  themselves  of  the  right  of 
self-government  on  subjects  not  connected  with  trade.     Such  a 
measure  could  not  be  "  for  their  benefit  and  comfort,"  or  for 
''  the  prevention  of  injuries  and  oppression."     Such  a  construc- 
tion would  be  inconsistent  with  the  spirit  of  this  and  of  all 
subsequent  treaties ;  especially  of  those  articles  which  recognize 
the  right  of  the  Cherokees  to  declare  hostilities,  and  to  make 
war.     It  would  convert  a  treaty  of  peace  covertly  into  an  act 
annihilating  the  political  existence  of  one  of  the  parties.     Had 
such  a  result  been  intended,  it  would  have  been  openly  avowed. 
This  treaty  contains  a  few  terms  capable  of  being  used  in  a 
sense  which  could  not  have  been  intended  at  the  time,  and 
which  is  inconsistent  with  the  practical  construction  which  has 
always  been  put  on  them ;  but  its  essential  articles  treat  the 
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Cherokees  as  a  nation  capable  of  maintaining  the  relatioiis  of 
peace  and  war,  and  ascertain  the  boundaries  between  theia  and 
the  United  States. 

The  treaty  of  Hopewell  seems  not  to  have  established  a  solid 
peace.  To  accommodate  the  differences  still  existing  between 
the  state  of  Georgia  and  the  Cherdtee  nation,  the  treaty  of 
Holston  was  n^otiated  in  July,  1791.  The  existing  constitu- 
tion of  the  United  States  had  been  then  adopted,  and  the  gov- 
ernment,  having  more  intrinsic  capacity  to  enforce  its  just 
claims,  was,  perhaps,  less  mindful  of  high-sounding  expressions, 
denoting  superiority.  We  hear  no  more  of  giving  peace  to  the 
Cherokees.  The  mutual  desire  of  establishing  permanent  peace 
and  friendship,  and  of  removing  all  causes  of  war,  is  hcmestlj 
avowed,  and,  in  pursuance  of  this  desire,  the  first  article  de- 
clares that  there  shall  be  perpetual  peace  and  friendship  be- 
tween all  the  citizens  of  the  United  States  of  America  and  all 
the  individuals  composing  the  CherdLee  nati<Mi. 

The  second  article  repeats  the  important  acknowledgment, 
that  the  Cherokee  nation  is  under  the  protection  of  the  United 
States  of  America,  and  of  no  other  sovereign  whomsoever. 

The  meaning  of  this  has  been  already  explained.  The  In- 
dian nations  were,  fr<Mn  their  situation,  necessarily  dependent 
on  some  foreign  potentate  for  the  supply  of  their  essential  wants, 
and  for  their  protection  from  lawless  and  injurious  intniaoos 
into  their  country.  That  power  was  naturally  termed  their  pro- 
tector. They  had  been  arranged  under  the  protection  of  Great 
Britain  ;  but  the  extinguishment  of  the  British  power  in  their 
neighborhood,  and  the  establishment  of  that  of  the  United 
States  in  its  place,  led  naturaUy  to  the  declaration,  on  the  part 
of  the  Cherokees,  that  they  were  under  the  protection  of  the 
United  States,  and  of  no  other  power.  They  assumed  the  rela- 
tixm  with  the  United  States  which  had  before  subsisted  with 
Great  Britain. 

This  relation  was  that  of  a  nation  claiming  and  receiving  the 
protection  of  one  more  powerful ;  not  that  of  individuals  aban- 
doning their  national  character,  and  submitting  as  subjects  to 
the  laws  of  a  master. 
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Tbe  third  article  contains  a  perfectly  eqnal  stipulation  for  the 
surrender  of  prisoners. 

The  fourth  article  declares  that  ^^  the  boundary  between  the 
United  States  and  the  Cherokee  nation  shall  be  as  follows: 
beginning,"  (be.  We  hear  no  more  of  ^'allotments"  or  of 
^  hunting  grounds."  A  boundary  is  described,  between  nation 
and  nation,  by  mutual  consent.  The  national  character  of 
each,  the  ability  of  each  to  establish  this  boundary,  is  acknow- 
ledged by  the  other.  To  preclude  forever  all  disputes,  it  is 
agreed  that  it  shall  be  plainly  marked  by  commissioners  to  be 
appointed  by  each  party ;  and  in  order  to  extinguish  forever 
all  claim  of  the  Cherokees  to  the  ceded  lands,  an  additional 
consideration  is  to  be  paid  by  the  United  States.  For  this  addi- 
tional consideration  the  Cherokees  release  all  right  to  the  ceded 
land  forever. 

By  the  fifth  article  the  Cherokees  allow  the  United  States 
a  road  through  their  country,  and  the  navigation  of  the  Ten- 
nessee river.  The  acceptance  ef  these  cessions  is  an  acknow- 
ledgment of  the  right  of  the  Cherokees  to  make  or  withhold 
them. 

By  the  sixth  article  it  is  agreed,  on  the  part  of  the  Chero- 
kees, that  the  United  States  shall  have  the  sole,  and  exclusive 
ri^t  of  regulating  their  trade.  No  claim  is  made  to  the  man- 
agement of  all  their  aifairs.  This  stipulation  has  already 
been  explained.  The  observation  may  be  repeated,  that  the 
stipulation  is  itself  an  admission  of  their  right  to  make  or  re- 
fuse it. 

By  the  seventh  article  the  United  States  solemnly  guaranty 
to  the  Cherokee  nation  all  their  lands  not  hereby  ceded. 

The  eighth  article  relinquishes  to  the  Cherokees  any  citizens 
of  the  United  States  who  may  settle  on  their  lands ;  and  the 
ninth  forbids  any  citizen  of  the  United  States  to  hunt  on  their 
lands,  or  to  enter  their  country  without  a  passport. 

The  remaining  articles  are  equal,  and  contain  stipulations 

which  could  be  made  only  with  a  nation  admitted  to  be  capable 

of  governing  itself. 
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This  treaty,  thus  explicitly  recognizing  the  national  character 
of  the  Cherokees  and  their  right  of  self-government,  thus 
guarantying  their  lands,  assuming  the  duty  of  protection,  and, 
of  course,  pledging  the  faith  of  the  United  States  for  that  pro- 
tection, has  been  frequently  renewed,  and  is  now  in  full  force. 

To  the  general  pledge  of  protection  have  been  added  several 
specific  pledges,  deemed  valuable  by  the  Indians.  Some  of 
these  restrain  the  citizens  of  the  United  States  from  encroach- 
ments dh  the  Cherokee  country,  and  provide  for  the  punish- 
ment of  intruders. 

From  the  commencement  of  our  government  congress  has 
passed  acts  to  i-egulate  trade  and  intercourse  with  the  Indians, 
which  treat  them  as  nations,  respect  their  rights,  and  manifest 
a  firm  purpose  to  afford  that  protection  which  treaties  stipulate. 
All  these  acts,  and  especially  that  of  1802,  which  is  still  in 
force,  manifestly  consider  the  several  Indian  nations  as  distinct 
political  communities,  having  territorial  boundaries,  within 
which  their  authority  is  exclusive,  and  having  a  right  to  all  the 
lands  within  those  boundaries,  which  is  not  only  acknowledged, 
but  guarantied  by  the  United  States. 

In  1819  congress  passed  an  act  for  promoting  those  humane 
designs  of  civilizing  the  neighboring  Indians  which  had  long 
been  cherished  by  the  executive.  It  enacts,  "  that,  for  the  pur- 
pose of  providing  against  the  further  decline  and  final  extinc- 
tion of  the  Indian  tribes  adjoining  the  frontier  settlements  of 
the  United  States,  and  for  introducing  among  them  the  habits 
and  arts  of  civilization,  the  president  of  the  United  States 
shall  be,  and  he  is  hereby,  authorized,  in  every  case  where  he 
shall  judge  improvement  in  the  habits  and  condition  of  such 
Indians  practicable,  and  that  the  means  of  instruction  can  be 
introduced  with  their  own  consent,  to  employ  capable  persons, 
of  good  moral  qharacter,  to  instruct  them  in  the  mode  of  agri- 
culture suited  to  their  situation,  and  for  teaching  their  children 
in  reading,  writing,  and  arithmetic,  and  for  performing  such 
other  duties  as  may  be  enjoined,  according  to  such  instructions 
and  rules  as  the  president  may  give  and  prescribe  for  the  re- 
lation of  their  conduct  in  the  discharge  of  their  duties." 
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This  act  avowedly  contemplates  the  preservation  of  the  In- 
dian nations  as  an  object  sought  by  the  United  States,  and 
proposes  to  effect  this  object  by  civilizing  and  converting  them 
from  hunters  into  agriculturists.  Though  the  Cherokees  had 
already  made  considerable  progress  in  this  improvement,  it  can<- 
not  be  doubted  that  the  general  words  of  the  act  comprehend 
them.  Their  advance  in  "  the  habits  and  arts  of  civilization  " 
rather  encouraged  perseverance  in  the  laudable  exertions  still 
farther  to  meliorate  their  condition.  This  act  furnishes  strong 
additional  evidence  of  a  settled  purpose  to  fix  the  Indians  in 
their  country  by  giving  them  security  at  home. 

The  treaties  and  laws  of  the  United  States  contemplate  the 
Indian  territory  as  completely  separated  from  that  of  the  states ; 
and  provide  that  all  intercourse  with  them  shall  be  carried  on 
exclusively  by  the  government  of  the  union. 

Is  this  the  rightful  exercise  of  power,  or  is  it  usurpation  ? 

While  these  states  were  colonies,  this  power,  in  its  utmost 
extent,  was  admitted  to  reside  in  the  crown.  When  our  revo- 
lutionary stru^le  commenced,  congress  was  composed  of  an 
assemblage  of  deputies  acting  under  specific  powers  granted 
by  the  legislatures  or  conventions  of  the  several  colonies.  It 
was  a  great  popular  movement,  not  perfectly  organized ;  nor 
were  the  respective  powers  of  those  who  were  entrusted  with 
the  management  of  affairs  accurately  defined.  The  necessities 
of  our  situation  produced  a  general  conviction  that  those  meas- 
ures which  concerned  all  must  be  transacted  by  a  body  in 
which  the  representatives  of  all  were  assembled,  and  which 
could  command  the  confidence  of  all ;  congress,  therefore,  was 
considered  as  invested  with  all  the  powers  of  war  and  peace, 
and  congress  dissolved  our  connexion  with  the  mother  country, 
and  declared  these  United  Colonies  to  be  independent  states. 
Without  any  written  definition  of  powers,  they  employed  diplo- 
matic agents  to  represent  the  United  States  at  the  several  courts 
of  Europe;  offered  to  negotiate  treaties  with  them,  and  did 
actually  negotiate  treaties  with  France.  From  the  same  neces- 
sity, and  on  the  same  principles,  congress  assumed  the  man- 
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agement  of  Indian  affairs ;  first  in  the  name  of  these  United 
Colonies ;  and  afterwards,  in  the  name  of  the  United  States. 
Early  attempts  were  made  at  negotiation,  and  to  regulate  trade 
with  them.  These  not  proving  successful,  war  was  carried  on 
under  the  direction  and  with  the  forces  of  the  United  States, 
and  the  efforts  to  make  peace,  by  treaty,  were  earnest  and  in- 
cessant The  confederation  found  congress  in  the  exercise  of 
the  same  powers  of  peace  and  war,  in  our  relations  with  Indian 
nations,  as  with  those  of  Europe. 

Such  was  the  state  of  things  when  the  confederation  was 
adopted.  That  instrument  surrendered  the  powers  of  peace 
and  war  to  congress,  and  prohibited  them  to  the  states,  respect- 
ively, unless  a  state  be  actually  invaded,  ^'  or  shall  have  received 
certain  advice  of  a  resolution  being  formed  by  some  nation  of 
Indians  to  invade  such  state,  and  the  danger  is  so  imminent  as 
not  to  admit  of  delay  till  the  United  States  in  congress  assem- 
bled can  be  consulted."  This  instrument  also  gave  the  United 
States  in  congress  assembled  the  sole  and  exclusive  right  of 
"  regulating  the  trade  and  managing  all  the  affairs  with  the 
Indians,  not  members  of  any  of  the  states ;  provided  that  the 
legislative  power  of  any  state  within  its  own  limits  be  not  in- 
fringed or  violated." 

The  ambiguous  phrases  which  follow  the  grant  of  power  to 
the  United  States  were  so  construed  by  the  states  of  North 
Carolina  and  Georgia  as  to  annul  the  power  itself.  The  dis- 
contents and  confusion  resulting  from  these  conflicting  claims 
produced  representations  to  congress,  which  were  referred  to  a 
committee,  who  made  their  report  in  1787.  The  report  does 
not  assent  to  the  construction  of  the  two  states,  but  recom- 
mends an  accommodation,  by  liberal  cessions  of  territory,  or  by 
an  admission,  on  their  part,  of  the  powers  claimed  by  congress. 
The  correct  exposition  of  this  article  is  rendered  unnecessary 
by  the  adoption  of  our  existing  constitution.  That  instrument 
confers  on  congress  the  powers  of  war  and  peace,  of  making 
treaties,  and  of  regulating  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes.     These 
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powers  comprehend  all  that  is  required  for  the  regulation  of  our 
intercourse  with  the  Indians.  They  are  not  limited  by  any 
restrictions  on  their  free  actions.  The  shackles  imposed  on 
this  power  in  the  confederation  are  discarded. 

The  Indian  nations  had  always  been  considered  as  distinct, 
independent  political  communities,  retaining  their  original  natu- 
ral rights,  as  the  undisputed  possessors  of  the  soil  from  time 
immemorial,  with  the  single  exception  of  that  imposed  by  irre- 
sistible power,  which  excluded  them  from  intercourse  with  any 
other  European  potentate  than  the  first  discoverer  of  the  coast 
of  the  particular  region  claimed ;  and  this  was  a  restriction 
which  those  European  potentates  imposed  on  themselves,  as 
well  as  on  the  Indians.  The  very  term  <<  nation,"  so  generally 
applied  to  them,  means  '<  a  people  distinct  from  others."  l^he 
constitution,  by  declaring  treaties  already  made,  as  well  as  those 
to  be  made,  to  be  the  supreme  law  of  the  land,  has  adopted 
and  sanctioned  the  previous  treaties  with  the  Indian  nations, 
and,  consequently,  admits  their  rank  among  those  powers  who 
are  capable  of  making  treaties.  The  words  "  treaty "  and 
'^  nation  "  are  words  of  our  own  language,  selected  in  our  di- 
plomatic and  legislative  proceedings  by  ourselves,  having  each 
a  definite  and  well  understood  meaning.  We  have  applied 
them  to  Indians,  as  we  have  appUed  them  to  the  other  nations 
of  the  earth.     They  are  applied  to  all  in  the  same  sense. 

Georgia  herself  has  furnished  conclusive  evidence  that  her 
former  opinions  on  this  subject  concurred  with  those  entertained 
by  her  sister  states,  and  by  the  government  of  the  United 
States.  Various  acts  of  her  legislature  have  been  cited  in  the 
argument,  including  the  contract  of  cession  made  in  the  year 
1802,  all  tending  to  prove  her  acquiescence  in  the  universal 
conviction,  that  the  Indian  nations  possessed  a  full  right  to  the 
lands  they  occupied,  until  thdt  right  should  be  extinguished  by 
the  United  States  with  their  consent ;  that  their  territory  was 
separated  from  that  of  any  state  within  whose  chartered  limits 
they  might  reside,  by  a  boundary  line  established  by  treaties ; 
that  within  their  boundary  they  possessed  rights  with  which  no 
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state  could  interfere  ;  and  that  the  whole  power  of  regulating 
the  intercourse  with  them  was  vested  in  the  United  States.  A 
review  of  these  acts  on  the  part  of  Georgia  would  occupy  too 
much  time,  and  is  the  less  necessary  because  they  have  been 
accurately  detailed  in  the  argument  at  the  bar.  Her  new 
series  of  laws,  manifesting  her  abandonment  of  these  opinions, 
appears  to  have  commenced  in  December,  1828. 

In  opposition  to  this  original  right,  possessed  by  the  undis- 
puted occupants  of  every  country ;  to  this  recognition  of  that 
right,  which  is  evidenced  by  our  history,  in  every  change 
through  which  we  have  passed ;  is  placed  the  charters  granted 
by  the  monarch  of  a  distant  and  distinct  region,  parcelling  out 
a  territory  in  possession  of  others,  whom  he  could  not  remove, 
and  did  not  attempt  to  remove,  and  the  cession  made  of  his 
claims  by  the  treaty  of  peace. 

The  actual  state  of  things  at  the  time,  and  all  history  since, 
explain  these  charters  ;  and  the  king  of  Great  Britain,  at  the 
treaty  of  peace,  could  cede  only  what  belonged  to  his  crown. 
These  newly  asserted  titles  can  derive  no  aid  from  the  articles, 
so  often  repeated  in  Indian  treaties,  extending  to  them,  first, 
the  protection  of  Great  Britain,  and '  afterwards  that  of  the 
United  States.  These  articles  are  associated  with  others,  re- 
cognizing their  title  to  self-government.  The  very  fact  of 
repeated  treaties  with  them  recognizes  it ;  and  the  settled  doc- 
trine of  the  law  of  nations  is,  that  a  weaker  power  does  not 
surrender  its  independence,  its  right  to  self-government,  by 
associating  with  a  stronger,  and  taking  its  protection.  A  weak 
state,  in  order  to  provide  for  its  safety,  may  place  itself  under 
the  protection  of  one  more  powerful,  without  stripping  itself  of 
the  right  of  self-government,  and  ceasing  to  be  a  state.  Examples 
of  this  kind  are  not  wanting  in  Europe.  ^*  Tributary  and  feud- 
atory states,"  says  Vattel,  '^  do  not  thereby  cease  to  be  sover- 
eign and  independent  states,  so  long  as  self-government  and 
sovereign  and  independent  authority  are  left  in  the  administra- 
tion of  the  state."  At  the  present  day,  more  than  one  state 
may  be  considered  as  holding  its  right  of  self-government  under 
the  guaranty  and  protection  of  one  or  more  allies. 
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The  Cherokee  nation,  then,  is  a  distinct  community,  occupy- 
ing its  own  territory,  with  boundaries  accurately  described,  in 
which  the  laws  of  Georgia  can  have  no  force,  and  which  the 
citizens  of  Georgia  have  no  right  to  enter,  but  with  the  assent 
of  the  Cherokees  themselves,  or  in  conformity  with  treaties,  and 
with  the  acts  of  congress.  The  whole  intercourse  between  the 
United  States  and  this  nation  is  by  our  constitution  and  laws 
vested  in  the  government  of  the  United  States. 

The  act  of  the  state  of  Georgia,  under  which  the  plaintiff  in 
error  was  prosecuted,  is,  consequently,  void,  and  the  judgment  a 
noUity.    Can  this  court  revise  and  reverse  it  ? 

If  the  objection  to  the  system  of  legislation  lately  adopted 
by  the  legislature  of  Georgia,  in  relation  to  the  Cherokee  na- 
tion, was  confined  to  its  extra-territorial  operation,  the  objec- 
tion, though  complete,  so  far  as  respected  mere  right,  would 
give  this  court  no  power  over  the  subject.  But  it  goes  much 
further.  If  the  review  which  has  been  taken  be  correct,  and 
we  think  it  is,  the  acts  of  Georgia  are  repugnant  to  the  consti- 
tution, laws,  and  treaties  of  the  United  States. 

They  interfere  forcibly  with  the  relations  established  between 
the  United  States  and  the  Cherokee  nation,  the  regulation  of 
which,  according  to  the  settled  principles  of  our  constitution, 
is  committed  exclusively  to  the  government  of  the  union. 

They  are  in  direct  hostility  with  treaties,  repeated  in  a  suc- 
cession of  years,  which  mark  out  the  boundary  that  separates 
the  Cherokee  country  from  Georgia,  guaranty  to  them  all  the 
land  within  their  boundary,  solemnly  pledge  the  faith  of  the 
United  States  to  restrain  their  citizens  from  trespassing  on 
it,  and  recognize  the  preexisting  power  of  the  nation  to  govern 
itself. 

They  are  in  equal  hostility  with  the  acts  of  congress  for  reg- 
ulating this  intercourse,  and  giving  effect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff  in  error, 
who  was  residing  in  the  nation  with  its  permission,  and  by 
authority  of  the  president  of  the  United  States,  is  also  a  viola- 
tion of  the  acts  which  authorize  the  chief  magistrate  to  exercise 
this  authority. 
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Will  these  powerful  considerations  avail  the  plaintiff  in  error? 
We  think  they  will.  He  was  seized,  and  forcibly  carried  away, 
while  under  guardianship  of  treaties  guarantying  the  country 
in  which  he  resided,  and  taking  it  under  the  protection  of  the 
United  States.  He  was  seized,  while  performing,  under  the 
sanction  of  the  chief  magistrate  of  the  union,  those  duties 
which  the  humane  policy  adopted  by  congress  had  recom- 
mended. He  was  apprehended,  tried,  and  condemned,  under 
color  of  a  law  which  has  been  shown  to  be  repugnant  to  the 
constitution,  laws,  and  treaties  of  the  United  States.  Had  a 
judgment,  liable  to  the  same  objections,  been  rendered  for 
property,  none  would  question  the  jurisdiction  of  this  court 
It  cannot  be  less  clear  when  the  judgment  affects  personal  lib* 
erty,  and  inflicts  disgraceful  punishment,  if  punishment  could 
disgrace  when  inflicted  on  innocence.  The  plaintiff  in  error  is 
not  less  interested  in  the  operation  of  this  unconstitutional 
law  than  if  it  affected  his  property.  He  is  not  less  entitled 
to  the  protection  of  the  constitution,  laws,  and  treaties  of  his 
country. 

This  point  has  been  elaborately  argued,  and,  after  deliberate 
consideration,  decided,  in  the  case  of  Cohens  v.  The  Commoi^ 
wealth  of  Virginia,  (6  Wheaton's  Reports,  264.) 

It  is  the  opinion  of  this  court  that  the  judgment  of  the  superior 
court  for  the  county  of  Gwinnett,  in  the  state  of  Georgia,  con- 
demning Samuel  A.  Worcester  to  hard  labor,  in  the  peniten- 
tiary of  the  state  of  Georgia,  for  four  years,  was  pronounced 
by  that  court  under  color  of  a  law  which  is  void,  as  being  repug- 
nant to  the  constitution,  treaties,  and  laws  of  the  United  States, 
and  ought,  therefore,  to  be  reversed  and  annulled. 
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BARRON  V.  THE  MAYOR  AND  CTTY  COUNCIL  OP 
BALTIMORE. 

January  Term,  1833. 

£7Peten'i  Reports,  243 -251.] 

Barron  and  others  owned  a  very  valuable  wharf  in  Baltimore 
harbor ;  the  city  by  embankments  and  other  means  so  directed 
certain  streams  of  water  as  to  collect  the  sand  about  this  wharf 
to  such  a  degree  as  to  impair  its  value.  Barron  sued  the  city, 
and  obtained  a  judgment  in  the  county  court,  which  was  re- 
versed by  the  court  of  appeals.  He  then  sued  out  a  writ  of 
error  to  the  supreme  court,  the  opinion  of  which  was  delivered 
by  the  chief  justice  as  follows :  — 

The  judgment  brought  up  by  this  writ  of  error  having  been 
rendered  by  the  court  of  a  state,  this  tribunal  can  exercise  no 
jurisdiction  over  it,  unless  it  be  shown  to  come  within  the  pro- 
visions of  the  twenty^fifth  section  of  the  judicial  act. 

The  plaintiff  in  error  contends  that  it  comes  within  that 
clause  in  the  fifth  amendment  to  the  constitution,  which  inhibits 
the  taking  of  private  property  for  public  use,  without  just  com- 
pensation. He  insists  that  this  amendment,  being  in  favor  of 
the  liberty  of  the  citizen,  ought  to  be  so  construed  as  to  re- 
strain the  legislative  power  of  a  state,  as  well  as  that  of  the 
United  States.  If  this  proposition  be  untrue,  the  court  can 
take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  importance, 
but  not  of  much  difficulty. 

The  constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves,  for  their  own  government, 
and  not  for  the  government  of  the  individual  states.  Each 
state  established  a  constitution  for  itself,  and  in  that  constitu- 
tion provided  such  limitations  and  restrictions  on  the  powers 
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of  its  particular  goTemment  as  its  judgment  dictated.  The 
people  of  the  United  States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted  to  their  situation, 
and  best  calculated  to  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be  exercised  by  it- 
self; and  the  limitations  on  power,  if  expressed  in  general 
terms,  are  naturally,  and,  we  think,  necessarily,  applicable  to 
the  government  created  by  the  instrument.  They  are  limita- 
tions of  power  granted  in  the  instrument  itself ;  not  of  distinct 
governments,  framed  by  different  persons  and  for  different  pur- 
poses. 

If  these  propositions  be  correct,  the  fifth  amendment  must  be 
understood  as  restraining  the  power  of  the  general  government, 
not  as  appUcable  to  the  states.  In  their  several  constitutions 
they  have  imposed  such  restrictions  on  their  respective  govern- 
ments as  their  own  wisdom  suggested ;  such  as  they  deemed 
most  proper  for  themselves.  It  is  a  subject  on  which  they  judge 
exclusively,  and  with  which  others  interfere  no  farther  than  they 
are  supposed  to  have  a  common  interest. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  constitu- 
tion was  intended  to  secure  the  people  of  the  several  states 
against  the  undue  exercise  of  power  by  their  respective  state 
governments,  as  well  as  against  that  which  might  be  attempted 
by  their  general  government.  In  support  of  this  argument  he 
relies  on  the  inhibitions  contained  in  the  tenth  section  of  the 
first  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive 
argument  in  support  of  the  opinion  ahready  indicated  by  die 
court. 

The  preceding  section  contains  restrictions  which  are  ob- 
•  viously  intended  for  the  exclusive  purpose  of  restraining  the 
^  exercise  of  power  by  the  departments  of  the  general  govern- 
ment. Some  of  them  use  language  applicable  only  to  con- 
gress; others  are  expressed  in  general  terms.  The  third 
clause,  for  example,  declares  that  '^  no  bill  of  attainder  or  ex 
post  fiacto  law  shall  be  passed."     No  latiguage  can  be  more 
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general ;  yet  the  demonstratioii  is  complete,  that  it  applies  solely 
to  the  government  of  the  United  States.  In  addition  to  the 
general  arguments  furnished  by  the  instrument  itself,  some  of 
which  have  been  already  suggested,  the  succeeding  section,  the 
avowed  purpose  of  which  is  to  restrain  state  legislation,  contains 
in  terms  the  very  prohibition.  It  declares  that ''  no  state  shall 
pass  any  bill  of  attainder  or  ex  post  facto  law."  This  provis- 
ion, then,  of  the  ninth  section,  however  comprehensive  its  lan- 
guage, contains  no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a 
bill  of  rights,  the  limitations  intended  to  be  imposed  on  the 
powers  of  the  general  government,  the  tenth  proceeds  to  enu- 
merate those  which  were  to  operate  on  the  state  legislatures. 
These  restrictions  are  brought  together  in  the  same  section,  and 
are  by  express  words  applied  to  tlie  states.  ''  No  state  shall 
enter  into  any  treaty,"  &c.  Perceiving,  that,  in  a  constitution 
framed  by  the  people  of  the  United  States  for  the  government 
of  all,  no  limitation  of  the  action  of  government  on  the  people 
would  apply  to  the  state  government,  unless  expressed  in  terms ; 
the  restrictions  contained  in  the  tenth  section  are  in  direct 
words  so  applied  to  the  states. 

It  is  worthy  of  remark,  too,  that^these  inhibitions  generally 
restrain  state  legislation  on  subjects  entrusted  to  the  general 
government,  or  in  which  the  people  of  all  the  states  feel  an 
interest^ 

A  state  is  forbidden  to  enter  into  any  treaty,  alliance,  or  con- 
federation. If  these  compacts  are  with  foreign  nations,  they 
interfere  with  the  treaty-making  power  which  is  conferred  en- 
tirely on  the  general  government ,  if  with  each  other,  for  polit- 
cal  purposes,  they  can  scarcely  fail  to  interfere  with  the  general 
purpose  and  intent  of  the  constitution.  To  grant  letters  of 
marque  and  reprisal  would  lead  directly  to  war ;  the  power  of 
declaring  which  is  expressly  given  to  congress.  To  coin  money 
is  also  the  exercise  of  a  power  conferred  on  congress.  It 
would  be  tedious  to  recapitulate  the  several  limitations  on  the 
powers  of  the  states  which  are  contained  in  this  section.     They 
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will  be  fouDd,  generally,  to  restrain  state  l^slation  on  subjects 
entrusted  to  the  government  of  the  union,  in  which  the  citizens 
of  all  the  states  are  interested.  In  these  alone  were  the  whole 
people  concerned.  The  question  of  their  application  to  states 
is  not  left  to  construction.     It  is  averred  in  positive  words. 

If  the  original  constitution,  in  the  ninth  and  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  discr'mi- 
ination  between  the  limitations  it  imposes  on  the  powers  of  the 
general  government,  and  on  those  of  the  states ;  if,  in  everj 
inhibition  intended  to  act  on  state  power,  words  are  employed 
which  direcdy  express  that  intent ;  some  strong  reason  must  be 
assigned  for  departing  from  this  safe  and  judicious  course  in 
framing  the  amendments,  before  that  departure  can  be  assumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additioDal 
safeguards  to  liberty  from  the  apprehended  encroachments  of 
their  particular  governments;  the  remedy  was  in  their  own 
hands,' and  would  have  been  applied  by  themselves.  A  con- 
vention would  have  been  assembled  by  the  discontented  state, 
ajod  the  required  improvements  would  have  been  made  by  itself. 
V^he  unwieldy  and  cumbrous  machinery  of  procuring  a  recom- 
mendation from  two-thirds  of  congress,  and  the  assent  of  three- 
fourths  of  their  sister  states,  could  never  have  occurred  to  any 
human  being  as  a  mode  of  doing  that  which  might  be  effected 
by  the  state  itself.j  Had  the  framers  of  these  amendments  in- 
tended them  to  be  limitations  on  the  powers  of  the  state  gov- 
ernments, they  would  have  imitated  the  framers  of  the  original 
constitution,  and  have  expressed  that  intentionA  Had  congress 
engaged  in  the  extraordinary  occupation  of  improving  the  con- 
stitutions of  the  several  states  by  affording  the  people  additional 
protection  from  the  exercise  of  power  by  their  own  governments 
in  matters  which  concerned  themselves  alone,  they  would  have 
declared  this  purpose  in  plain  and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of  the 
day,  that  the  great  revolution  which  established  the  constitudon 

7FM.9S0. 


BARRON    V.    THE    CITT    OF     BALTIMORE.  453 

of  the  United  States  was  not  effected  without  immense  opposi- 
tion. Serious  fears  were  extensively  entertained  that  those 
powers,  which  the  patriot  statesmen,  who  then  watched  over  the 
interests  of  our  country,  deemed  essential  to  union,  and  to  the 
attainment  of  those  invaluable  objects  for  which  union  was 
sought,  might  be  exercised  in  a  manner  dangerous  to  liberty. 
Id  almost  every  convention  by  which  the  constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power  were 
recommended.  These  amendments  demanded  security  against 
the  apprehended  encroachments  of  the  general  government,  not 
against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed,  to 
quiet  fears  thus  extensively  entertained,  amendments  were  pro- 
posed by  the  required  majority  in  congress,  and  adopted  by  the 
states.  These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
ment of  the  United  States,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are,  therefore,  of  opinion  that  there  is 
no  repugnancy  between  the  several  acts  of  the  general  assembly 
of  Maryland,  given  in  evidence  by  jthe  defendants  at  the  trial 
of  this  cause  in  the  court  of  that  state,  and  the  constitution  of 
of  the  United  States.  This  court,  therefore,  has  no  jurisdic- 
tion of  the  cause ;  and  it  is  dismissed. 
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THE  BRIG  WILSON  v.  THE  UNITED  STATES. 
C.  C.  DisTB.  Va.  and  N.  C,  Mat  Term,  1820. 

[1  Brockenbroagh's  Reports,  423-439.] 

The  WilsoD,  a  South  American  privateer,  brou^t  into  Nor- 
folk, Virginia,  (whither  she  came  to  refit,)  certain  cases  of  spir- 
its taken  from  a  prize  she  had  captured,  which  spirits  she  had 
kept  as  stores,  but  did  not  enter  them  according  to  law.  She 
also  landed  some  colored  sailors,  though  the  laws  of  the  United 
States  foibade  it.  She  was  libelled  by  the  United  States  for 
breaking  the  laws,  and  was  adjudged  to  be  forfeited  by  the 
district  court  Her  commander  appealed  to  the  circuit  court, 
the  opinion  of  which  was  g^ven  by  Chief  Justice  Marshall  as 
follows :  — 

The  four  first  counts  of  this  case  present,  for  the  considera- 
tion of  the  court,  a  general  question  of  considerable  impor- 
tance. It  is  this :  Does  the  act  ^^  to  regulate  the  collection  of 
duties  on  imports  and  tonnage "  apply  to  privateers,  not  en- 
gaged in  the  importation  of  goods  ? 

The  thirty-first  section  enacts  ^'  that  it  shall  not  be  necessary 
for  the  master,  or  person  having  the  command  of  any  ship  or 
vessel  of  war,  &c,  to  make  such  report  and  entry  as  afore- 
said." 

If  the  words,  '^  ship  or  vessel  of  war,"  be  construed  to  com- 
prehend a  privateer,  there  is  an  end  of  this  part  of  the  case ; 
because,  if  no  report  or  entry  is  required,  it  cannot  be  pretended 
that  any  of  the  provisicHis  of  the  act  extend  to  a  privateer,  de- 
meaning herself  in  her  military  character,  and  not  p^-fiMming 
the  office  of  a  merchant  vessel. 

The  counsel  for  the  appellant  has  certainly  urged  many  rea- 
sons, which  have  great  weight  in  favor  of  the  construction  for 
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which  he  contends.  The  term,  '^  ship  or  vessel  of  war,"  has  , 
been  considered,  and,  I  think,  properly  considered,  as  a  ge- 
neric term,  including  both  national  ships  and  private  armed 
ships.  When  it  is  used  generally,  it  comprehends  both,  unless 
the  context,  or  the  subject-matter,  should  exclude  the  one 
or  the  other.  The  authorities  cited  at  the  bar  show  that 
courts  and  writers  on  public  law  have  used  the  term  in  this 
general  sense. 

If  either  the  language  or  the  objects  of  this  law  be  consulted, 
I  thmk  they  strengthen  this  natural  and  comprehensive  construc- 
tion of  these  words. 

The  object  of  the  law  is,  professedly  and  obviously,  to  raise  a 
revenue  from  commerce  and  consumption,  not  to  r^;ulate  the 
conduct  of  the  ships  of  war,  whether  public  or  private,  of  foreign 
nations.  All  the  regulations  are  obvioudy  calculated  for  mer- 
chant vessels,  and  not  one  calculated  for  privateers,  who  might 
come  into  ouc  ports,  although  a  totally  distinct  provision  for 
them  would  certainly  be  necessary. 

The  language  of  the  law  applies  it  to  vessels  destined  for  the 
United  States,  not  to  vessels  destined  for  a  cruise  on  the  high 
seas.  The  form  of  the  manifest  requires  that  the  importer 
should  state  to  what  port  the  vessel  is  bound,  and  to  whom  the 
goods  are  consigned :  regulations  not  adapted  to  goods  captured 
at  sea  by  a  cruiser. 

K  this  act  applies  to  privateers,  the  tonnage  duty  would  be 
demandaUe.  But  it  cannot  be  supposed  that  this  duty  is  im- 
posed on  privateers,  employed  in  cruising,  and  not  in  the  con- 
Teyanoe  of  n^rchandise. 

It  IB  also  an  argument  which  deserves  consideration,  that  the 
policy  of  the  United  States  has  been  unfriendly  to  the  sale,  in 
our  ports,  of  prizes  made  by  foreign  privateers  on  nations  with 
whom  we  are  at  peace.  Some  of  our  treaties  contain  express 
stipulations  against  it ;  and  the  course  of  the  government  has 
been  to  prohibit  the  practice,  even  where  no  specific  engage- 
ments bind  us  to  do  so.  Were  the  revenue  laws  appUcable  to 
privateers,  and  to  their  prizes  and  prize  goods,  they  would  give 
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a  right  to  introdttoe  those  goods,  in  opposition  to  the  avowed 
and  uniform  policy  of  the  government.  The  doctrine,  that  the 
validity  of  prizes  could  not  be  adjudged  in  our  ports,  would  be 
of  little  importance,  if  they  could  be  brought  in  and  sold. 

I  think,  then,  that  our  revenue  laws  do  not  apply  to  priva- 
teers, unless  they  take  up  the  character  of  merchantmen,  by 
attempting  to  import  goods.  When  they  do  so,  they  attempt, 
under  the  garb  of  their  military  character,  to  conceal  real  com- 
mercial transactions.  This  would  be  fraud  on  the  revenue  laws, 
which  no  nation  will  or  ought  to  tcJerate.  The  privateer  which 
acts  as  a  merchant  vessel  must  be  treated  and  considered  as  a 
merchant  vessel. 

In  this  case  there  is  no  evidence  that  any  goods  were  knded, 
or  that  more  were  brought  in,  than  were  intended  to  be  carried 
ont.  The  only  evidence,  which  I  think  at  all  important,  is  tlial 
of  the  pilot  His  testimony,  certainly,  excited  su^icion.  Op- 
posed to  it,  however,  is  the  testimony  of  the  witnesses  belongiiig 
to  the  vessel,  who  say  that  the  spirits  were  designed  for  the 
crew,  to  be  used  as  stores. 

I  proceed,  now,  to  the  fifth  count  in  the  libel. 

The  first  question  which  will  be  considered  in  this  part  of  the 
case  will  be  the  constitutionality  of  the  act  of  congress  umier 
which  this  condemnation  has  been  made. 

It  will  readily  be  admitted  that  the  power  of  the  legislature 
of  the  union,  on  this  subject,  is  derived  entirely  from  the  third 
clause  of  the  eighth  section  of  the  first  article  of  the  constitQ- 
tion.  That  clause  enables  congress  *^  to  regulate  c<Hnnieroe 
with  foreign  nations,  and  among  the  several  states,. and  wtlh  the 
Indian  tribes." 

What  is  the  extent  of  this  power  to  r^[ulate  commerce  ? 
Does  it  not  comprehend  the  navigation  of  the  country  ?  May 
not  the  vessels,  as  well  as  the  articles  they  bring,  be  regulated  ? 
Upon  what  principle  is  it  that  the  ships  of  any  foreign  aalkfli 
have  been  forbidden,  under  pain  of  forfeiture,  to  enter  our  posts  ? 
The  authority  to  make  such  htws  has  never  been  questiooed ; 
and  yet  it  can  be  sustained  by  no  other  ckuse  in  the  cuuttiftu- 
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tioD  than  that  which  enables  congress  to  regulate  commerce. 
If  this  power  over  vessels  is  not  in  congress,  where  does  it 
reside?  Certainly  it  is  not  annihilated;  and  if  not,  it  most 
reside  somewhere.  Does  it  reside  in  the  states  ?  No  American 
{xditician  has  ever  been  so  extravagant  as  to  contend  for  this. 
No  man  has  been  wild  enough  to  maintain,  that,  although  the 
power  to  regulate  commerce  gives  congress  an  unlimited  power 
over  the  cargoes,  it  does  not  enable  that  body  to  control  the 
vehicle  in  which  they  are  imported ;  that,  while  the  whole 
power  of  commerce  is  vested  in  congress,  the  state  legislatures 
may  confiscate  every  vessel  which  enters  their  ports,  and  con- 
gress is  unable  to  prevent  their  entry.  Let  it  be  admitted,  for 
the  sake  of  argument,  that  a  law  forbidding  a  free  man  of  any 
color  to  come  into  the  United  States  would  be  void,  and  that 
no  penalty  imposed  on  him  by  congress  could  be  enforced ; 
stHI,  the  vessel  which  should  bring  him  into  the  United  States 
might  be  forfeited,  and  that  forfeiture  enforced ;  since  even  an 
empty  vessel,  or  a  packet  employed  solely  in  the  conve3rance 
of  passengers  and  letters,  may  be  regulated  and  forfeited.  There 
is  not,  in  the  constitution,  one  syllable  on  the  subject  of  naviga^ 
tbn.  And  yet  every  power  that  pertains  to  navigation  has 
been  uniformly  exercised,  and,  in  the  opinion  of  all,  been  right- 
fully exercised,  by  congress.  From  the  adoption  of  the  consti- 
tution till  this  time,  the  universal  sense  of  America  has  been 
that  the  word,  "  commerce,"  as  used  in  that  instrument,  is  to  be 
considered  a  generic  term,  comprehending  navigation,  or,  that  a 
ccmtrol  over  navigation  is  necessarily  incidental  to  the  power  to 
leguktte  commerce. 

I  could  feel  no  difficuhy  in  saying  that  the  power  to  regulate 
commerce  clearly  comprehended  the  case,  were  there  no  other 
clauses  in  the  constitution,  showing  the  sense  of  the  convention 
on  that  subject.  But  there  is  a  clause  which  would  remove  the 
doubt,  if  any  could  exist. 

The  first  clanse  of  the  ninth  section  declares  that  ^'the 
migration  or  importation  of  such  persons  as  any  of  the  states 
now  existing  shall  think  proper  to  admit  shall  not  be  prohibited 
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by  the  congress,  prior  to  the  year  1808."  This  has  been  truly 
said  to  be  a  limitation  of  the  power  of  congress  to  regulate 
commerce,  and  it  will  not  be  pretended  that  a  limitation  of  a 
power  is  to  be  construed  into  a  grant  of  power.  But  though 
such  a  limitation  be  not  a  grant,  it  is  certainly  evidence  of  the 
extent  which  those  who  made  both  the  grant  and  limitation 
attributed  to  the  grant.  The  framers  of  our  constitution  could 
never  have  declared  that  a  given  power  should  not,  for  a  limited 
time,  be  exercised  on  a  particular  object,  if,  in  their  opinion,  it 
could  never  be  exercised  on  that  object. 

Suppose  the  grant  and  the -limitation  be  brought  together,  the 
clause  would  read  thus :  ^^  Congress  shall  have  power  to  rega- 
late  conunerce,  &c.,  but  this  power  shall  not  be  so  exercised  as 
to  prohibit  the  migration  or  importation  of  such  persons  as  any 
of  the  states  now  existing  may  think  proper  to  admit,  prior  to 
the  year  1808."  Would  it  be  possible  to  doubt  that  the  power 
to  regulate  commerce,  in  the  sense  in  which  those  words  were 
used  in  the  constitution,  included  the  power  to  prohibit  the 
migration  or  importation  of  any  persons  whatever  into  the 
states,  except  so  far  as  this  power  might  be  restrained  by  other 
clauses  of  the  constitution  ?  I  think  it  would  be  impossible. 
It  appears  to  me,  then,  that  the  power  of  congress  over  vessels, 
which  might  bring  in  persons  of  any  description  whatever,  was 
complete  before  the  year  1808,  except  that  it  could  not  be  so 
exerdsed  as  to  prohibit  the  importation  or  migration  of  any 
persons  whom  any  state,  in  existence  at  the  formation  of  the 
constitution,  might  think  proper  to  admit.  The  act  of  congress, 
then,  is  to  be  construed  with  a  view  to  this  restriction  on  the 
power  of  the  legislature ;  and  the  only  question  will  be,  whether 
it  comprehends  this  case. 

The  case  is,  that  the  Brig  Wilson,  a  private  armed  cruiser, 
commissioned  by  the  government  of  Buenos  Ayres,  came  into 
Norfolk,  navigated  by  a  crew  some  of  whom  were  people  of 
color.  They  were,  however,  all  free  men,  and  all  of  them 
sailors  composing  a  part  of  the  crew.  While  in  port  some  of 
them  were  discharged  and  came  on  shore. 
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The  libel  charges  that  three  persons  of  color  ^ere  landed 
from  the  vessel,  whose  admission  or  importation  was  prohibited 
by  the  laWs  of  Virginia,  contrary  to  the  act  of  congress,  by 
which  the  vessel  was  forfeited. 

Is  this  cas6  within  the  act  of  congress,  passed  the  28th  of 
February,  1803? 

The  first  section,  which  is  the  prohibiting  part  of  the  act,  is 
in  these  words :  *^  From  and  after  the  first  day  of  April  next,  no 
master  or  captain  of  any  ship  or  vessel,  or  any  other  persons, 
shall  import  or  bring,  or  cause  to  be  imported  or  brought,  any  ne- 
gro, mulatto,  or  any  person  of  color,"  &c.  There  are  nice  shades 
or  gradations  in  language,  which  are  more  readily  perceived 
than  described,  and  the  mind  impressed  with  a  particular  idea 
readily  employs  those  words  which  express  it  most  appropriately. 
Words  which  have  a  direct  and  common  meaning  may  also^be 
ased  in  a  less  common  sense,  but  we  do  not  understand  them 
in  the  less  common  sense,  unless  the  context,  or  the  clear  design 
of  the  person  using  them,  requires  them  to  be  so  understood. 
Now  the  verbs,  "  to  import,"  or  "  to  bring  in,"  seem  to  me  to 
indicate,  and  are  most  commonly  employed  as  indicating,  the 
action  of  a  person  on  anything,  animate  or  inanimate,  which 
is  itself  passive.  The  agent,  or  those  who  are  concerned  in 
the  agency  or  importation,  are  not,  in  common  language,  said 
to  be  imported  or  brought  in.  It  is  true  that  a  vessel  coming 
into  j)ort  is  the  vehicle  which  brings  in  her  crew,  Biit  we  do 
not,  in  common  language,  say  that  the  mariners  are  ^*  imported," 
or  "brought  in  "  by  a  particular  vessel ;  we  rather  say  they  bring 
in  the  vessel.  So,  too,  if  the  legislature  intended  to  punish  the 
captain  of  a  vessel,  for  employing  seamen  of  a  particular  de- 
scription, or  for  allowing  these  seamen  to  come  on  shore,  we 
should  expect  that  this  intention  would  be  expressed  by  more 
appropriate  words  than  "  to  import "  or  "  bring  in."  These 
words  are  peculiarly  applicable  to  persons  not  concerned  in 
navigating  the  vessel.  It  is  not  probable,  then,  that,  in  making 
this  provision,  a  regulation  respecting  the  crew  of  a  vessel  was 
in  the  mind  of  congress.     But  it  is  contended,  on  the  part  of 
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the  prosecution,  that  the  sacceeding  words  of  the  sentence,  ex- 
empting certain  descriptions  of  persons  from  the  general  pro- 
hibition, show  that  the  prohibition  itself  was  intended  to  com- 
prehend the  crew,  as  well  as  those  who  did  not  belong  to  the 
vessel.  Those  words  are,  "  not  being  a  native,  a  dtizea,  or 
registered  seaman  of  the  United  States,  or  seamen,  natives  of 
countries  beyond  the  Cape  of  Good  Hope." 

That  this  limitation  proves  the  prohibition  to  have  been  in- 
tended to  comprehend  freemen,  as  well  as  slaves,  must,  I  think, 
be  admitted.  But  it  does  not  follow  that  it  was,  also,  intended 
to  comprehend  the  crew  of  a  vessel,  actually  employed  in  her 
navigation,  and  not  put  on  board  in  fraud  of  the  law.  A  per- 
son of  color,  who  is  a  registered  seaman  of  the  United  States, 
may  be  imf>orted  or  brought  into  the  United  States  in  a  vessel 
in  which  he  is  not  employed  as  a  mariner.  The  construction, 
therefore,  which  would  extend  the  prohibitory  part  of  the  sen- 
tence to  the  crew  of  the  vessel,  in  consequence  of  the  language 
of  the  exception,  is  not  a  necessary  construction,  though  I  mot 
admit  that  it  derives  much  strength  from  that  language* 

The  forfeiture  of  the  vessel  is  not  in  this  section  of  the  act, 
but  I  have  noticed  its  construction,  because  it  is  not  reasonable 
to  suppose  that  it  was  intended  to  forfeit  a  vessel  for  an  act 
which  was  not  prohibited.  The  second  section  enacts  *^  that  no 
ship  or  vessel,  arriving  in  any  of  the  said  ports  or  places  of  the 
United  States,  -and  having  on  board  any  negro,  mulatto,  or 
other  person  of  color,  not  being  a  native,  a  citizen,  or  regis- 
tered seaman  of  the  United  States,  or  seamen,  natives  of  conn- 
tries  beyond  the  Cape  of  Good  Hope,  as  aforesaid,  shall  be  ad- 
mitted to  an  entry.'' 

It  is  obvious  that  this  clause  was  intended  to  refuse  an  entry 
to  every  vessel  which  had  violated  the  prohibition  contained  in 
the  first  section ;  and  that  the  words,  ^^  having  on  board,''  were 
used  as  coextensive  with  the  words,  << import"  or  '^  bring  in.'* 
We  had,  at  that  time,  a  treaty  with  the  emperor  of  Moroooo,  and 
with  several  other  Barbary  powers.  Their  subjects  are  all  people 
of  color.    It  is  true  they  are  not  so  engaged  in  commerce  as  to 

I  Br.  435. 


THE   BRIO    WILSON   V.   THE    UNITED    STATES.      461 

send  ships  abroad.  But  the  arrival  of  a  Moorish  vessel  in  our 
ports  is  not  an  imf>08sibility  ;  and  can  it  be  believed  that  this 
law  was  intended  to  refuse  an  entry  to  such  a  vessel  ?  It  may 
be  said  that  an  occurrence  which  has  never  taken  place,  and 
which,  in  all  probability,  never  will  take  place,  was  not  in  the 
mind  of  congress ;  and,  consequently,  the  omission  to  provide 
for  it  ought  not  to  influence  the  construction  of  their  acts.  But 
there  are  many  nations,  with  whom  we  have  regular  commerce, 
who  employ  colored  seamen.  Could  it  be  intended  by  congress 
to  refuse  an  entry  to  a  French,  a  Spanish,  an  English,  or  a 
Portuguese  merchant  vessel,  in  whose  crew  there  was  a  man  of 
color  ?  I  think  this  construction  could  never  be  given  to  the 
act.  The  words,  ^^  having  on  board  a  negro,  mulatto,  or  other 
person  of  color,"  would  not,  I  think,  be  applied  to  a  vessel  one 
of  whose  crew  was  a  person  of  color. 

The  section  then  proceeds  :  ^^  And  if  any  such  negro,  d^., 
shall  be  landed  from  on  board  any  ship  or  vessel,  &c.,  the  said 
ship  or  vessel,  &c.,  shall  be  forfeited." 

The  words,  '^  shall  be  landed,"  seem  peculiarly  applicable 
to  a  person,  or  thing,  which  is  imported,  or  brought  in,  and 
which  is  landed,  not  by  its  own  act,  but  by  the  authority  of  the 
importer ;  not  to  a  mariner,  going  on  shore  voluntarily,  or  on  the 
business  of  the  ship.  The  words,  "  9uch  negro,"  &c.,  refer  to 
the  preceding  passages,  describing  those  whom  a  captain  of  a 
vessel  is  forbidden  to  import,  and  whose  being  on  board  a  vessel 
excludes  such  vessel  from  an  entry,  and  no  others.  If,  then,  the 
commentary  which  has  been  made  on  those  passages  is  correct, 
the  forfeiture  is  not  incurred  by  a  person  of  color  coming  in  as 
part  of  a  ship's  crew,  and  going  on  shore. 

Although  the  powers  of  Barbary  do  not  send  merchant 
ships  across  the  Atlantic,  yet  their  treaties  with  us  contemplate 
the  possibility  of  their  cruisers  entering  our  ports.  Would 
the  cruiser  be  forfeited,  should  one  of  the  crew  come  on 
shore? 

I  have  contended  that  the  power  of  congress  to  regulate  com- 
merce comprehends,  necessarily,  a  power  over  navigation,  and 
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will  be  foond,  generally,  to  restrain  state  l^islatifHi  on  sdbjecto 
entrusted  to  the  government  of  the  onion,  in  which  the  citizens 
of  all  the  states  are  interested.  In  these  alone  were  the  whole 
people  concerned.  The  question  of  their  application  to  states 
is  not  left  to  construction.     It  is  averred  in  positive  words. 

If  the  original  constitution,  in  the  ninth  and  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  discrim- 
ination between  the  limitations  it  imposes  on  the  powers  of  the 
general  government,  and  on  those  of  the  states ;  if,  in  every 
inhibition  intended  to  act  on  state  power,  words  are  employed 
which  direcdy  express  that  intent ;  some  strong  reason  must  be 
assigned  for  departing  from  this  safe  and  judicious  course  in 
framing  the  amendments,  before  that  departure  can  be  assuined. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additional 
safeguards  to  liberty  from  the  apprehended  encroachments  of 
their  particular  governments ;  the  remedy  was  in  their  own 
hands,  and  would  have  been  applied  by  themselves.  A  con- 
vention would  have  been  assembled  by  the  discontented  state, 
ajod  the  required  improvements  would  have  been  made  by  itself. 
vThe  unwieldy  and  cumbrous  machinery  of  procuring  a  recom- 
mendation from  two-thirds  of  congress,  and  the  assent  of  three- 
fourths  of  their  sister  states,  could  never  have  occurred  to  any 
human  being  as  a  mode  of  doing  that  which  might  be  effected 
by  the  state  itself.j  Had  the  framers  of  these  amendments  in- 
tended them  to  be  limitations  on  the  powers  of  the  state  gov- 
ernments,  they  would  have  imitated  the  framers  of  the  original 
constitution,  and  have  expressed  that  intentioiiA  Had  congress 
engaged  in  the  extraordinary  occupation  of  improving  the  con- 
stitutions of  the  several  states  by  afibrding  the  people  additional 
protection  from  the  exercise  of  power  by  their  own  govenunents 
in  matters  which  concerned  themselves  alone,  they  would  have 
declared  this  purpose  in  plain  and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of  the 
dayi  that  the  great  revolution  which  established  the  constitution 
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of  the  United  States  was  not  effected  without  immense  opposi- 
tion. Serious  fears  were  extensively  entertained  that  those 
powers,  which  the  patriot  statesmen,  who  then  watched  over  the 
interests  of  our  country,  deemed  essential  to  union,  and  to  the 
attainment  of  those  invaluable  objects  for  which  union  was 
sought,  might  be  exercised  in  a  manner  dangerous  to  liberty. 
In  almost  every  convention  by  which  the  constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power  were 
recommended.  These  amendments  demanded  security  against 
the  apprehended  encroachments  of  the  genera]  government,  not 
against  those  of  the  local  governments. 

In  compliance  vrith  a  sentiment  thus  generally  expressed,  to 
quiet  fears  thus  extensively  entertained,  amendments  were  pro- 
posed by  the  required  majority  in  congress,  and  adopted  by  the 
states.  These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
ment of  the  United  States,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are,  therefore,  of  opinion  that  there  is 
no  repugnancy  between  the  several  acts  of  the  general  assembly 
of  Maryland,  given  in  evidence  by  ,the  defendants  at  the  trial 
of  this  cause  in  the  court  of  that  state,  and  the  constitution  of 
of  the  United  States.  This  court,  therefore,  has  no  jurisdic- 
tion of  the  cause ;  and  it  is  dismissed. 
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prize  tickets,  went  on  shore,  and,  of  course,  took  their  own  dis- 
charge." 

There  is,  then,  no  evidence  that  these  people  were  n^iroes 
or  mulattoes.  Upon  these  grounds,  I  am  of  opinion  that  no 
forfeiture  of  the  vessel  has  been  incurred,  and  that  so  much  of 
.the  sentence  as  condemns  the  Brig  Wilson  ought  to  be  reversed, 
and  restitution  awarded. 

lBr.439. 
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THE   UNITED  STATES  v.  MAURICE  AND  OTHERS. 
C.  C.  DisTR.  Va.  and  N.  C,  Mat  Term,  1823. 

[2  Brock enbrough's  Reports,  96-118.] 

The  following  opinion,  as  deKvered  by  Chief  Justice  Manhall, 
contains  a  full  narrative  of  the  facts  and  pleadings  in  the 
caase :  — 

This  is  an  action  of  debt  brought  upon  a  bond  executed 
on  the  18th  day  of  August,  1818,  in  the  penalty  of  twenty 
thousand  dollars,  with  the  following  condition :  '<  Whereas  the 
said  James  Maurice  has  been  appointed  agent  for  fortifications 
on  the  part  of  the  United  States,  now,  therefore,  if  the  said 
James  Maurice  shall  truly  and  faithfully  execute  and  discharge 
all  the  duties  appertaining  to  the  said  office  of  agent,  as  afore- 
said, then  the  above  obligation  to  be  void,"  &c.  The  breach 
assigned  in  the  declaration  is,  that  large  sums  of  money  came 
to  the  hands  of  the  said  Maurice,  as  agent  of  fortifications, 
which  he  was  bound,  by  the  duties  of  his  o&ce,  faithfully  to  dis- 
burse and  account  for,  a  part  of  which,  namely,  forty  thousand 
dollars,  he  has,  in  violation  of  his  said  duty,  utterly  failed  to 
disburse  to  the  use  of  the  United  States,  or  account  for  >  where- 
fore, ifec. 

The  defendants,  the  sureties  in  the  said  obligation,  prayed 
oyer  of  the  I)ond,  and  of  the  condition,  and  then  demurred  to 
the  declaration.     The  plaintiff  joined  in  the  demurrer. 

The  defendants  also  pleaded  several  pleas,  on  some  of  which 
issue  has  been  made  up,  and  on  others  demurrer  has  been 
jmned. 

The  first  point  to  be  considered  is  the  demurrer  to  the  declap 
ration. 

The  defendants  insist  that  the  declaration  cannot  be  sus- 
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tained,  because  the  bond  is  void  in  law,  it  being  taken  f(M-  the 
performance  of  duties  of  an  office,  which  office  has  no  legal 
existence,  and,  consequently,  no  legal  duties.  No  violation  of 
duty,  it  is  said,  can  take  place,  when  no  duty  exists. 

Since  the  demurrer  admits  all  the  facts  alleged  in  the  decla- 
ration which  are  properly  charged,  and  denies  that  those  facts 
create  any  obligation  in  law,  it  must  be  taken  as  true  that  James 
Maurice  was  in  fact  appointed  an  agent  of  fortification  on  the 
part  of  the  United  States ;  that  he  received  large  sums  of  money 
in  virtue  of  that  appointment,  and  has  failed  to  apfdy  it  to  the 
purpose  for  which  he  received  it,  or  to  account  for  it  to  the 
United  States. 

As  the  securities  certainly  intended  to  undertake  Chat  Mau- 
rice should  perform  the  very  acts  which  he  has  failed  to  per- 
form, and  as  the  money  of  the  nation  has  come  into  his  hands 
on  the  iiEiith  of  this  undertaking,  it  is  the  duty  of  the  court  to 
hold  them  responsible,  to  the  extent  of  this  undertaking,  unless 
the  law  shall  plainly  interpose  its  protecting  power  for  their  re- 
lief, upon  the  principle  that  the  bond  creates  no  legal  obliga- 
tion. Is  this  such  a  bond  ?  The  first  step  in  this  inquiry  is, 
the  character  of  the  bond.  Does  it,  on  its  face,  purport  to  be  a 
mere  official  bond,  or  to  be  in  the  nature  of  a  contract  ?  This 
question  is  to  be  answered  by  a  reference  to  the  terms  in  which 
its  condition  is  expressed.  These  leave  no  shadow  of  doubt  on 
the  mind.  The  condition  refers  to  no  contiact,  stales  no 
undertaking  to  perform  any  specific  act,  refers  to  nothing, 
describes  nothing  which  the  obligor  was  bound  to  do,  except  to 
perform  the  duties  of  an  officer.  It  recites  that  he  was  ap- 
pointed to  an  office,  and  declares  that  the  obligation  is  to  be 
void  if  he  ''shall  truly  and  faithfully  execute  and  dischaige 
all  the  duties  appertaining  to  the  said  office."  Of  the  nature 
of  those  duties  no  information  whatever  is  given.  Whether 
the  disbursement  of  public  money  does  or  does  not  constitute 
a  part  of  them  is  a  subject  on  which  the  instrument  is  entirely 
silent. 
The  bond^  then^  is,  on  its  face,  completely  an  official  bond, 
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given,  not  for  the  performance  of  any  contract,  bat  for  the  per«^ 
formance  of  the  duties  of  an  office,  which  duties  were  known, 
and  had  be^i  prescribed  by  law,  or  by  persons  authorised  to 
prescribe  them. 

In  his  declaration  the  attorney  for  the  United  Stales  has 
necessarily  taken  op  this  idea,  and  proceeded  on  it.  In  his  as- 
signment  of  breaches  he  states  that  the  said  James  Maurico 
had  been  ai^nted  agent  of  fortifications,  and  alleges  thai  he 
had  not  performed  the  duties  of  the  said  office,  nor  kept  the 
condition  of  his  bond,  but  that  the  said  condition  is  broken  in 
this,  that,  while  he  held  and  remained  in  the  said  office,  divers 
large  sums  of  money  came  to  his  hands,  as  agent  of  fortifica^ 
tions,  which  he  was  bound  by  the  duties  of  his  office  faithfully 
to  disburse  and  account  for ;  a  part  of  which,  forty  thousand 
dollars,  he  has,  in  violation  of  his  said  duty,  utterly  failed  to 
disburse  or  account  for.  On  this  breach  of  his  official  doty, 
which  is  alleged  to  constitute  a  breach  of  the  condition  of  his 
bond,  the  action  is  founded.  No  allusion  is  made  to  any  othetr 
circumstance  whatever,  as  giving  cause  of  action. 

The  suit,  then,  is  plainly  prosecuted  for  a  violation  of  the 
duty  of  office,  which  is  alleged  to  constitute  a  breach  of  an 
official  bond.  The  court  must,  on  this  demurrer,  at  least,  so 
consider  it,  and  must  decide  it  according  to  those  rules  which 
govern  cases  of  this  description.  This  being  a  suit  upon  an 
official  bond,  the  condition  of  which  binds  the  obligors  only  that 
the  officer  should  perform  the  duties  of  his  office,  it  would  seem 
that  the  obligation  could  be  only  coextensive  with  these  duties. 
What  is  their  extent  ?  The  defendants  contend  that  no  such 
office  exists  ;  that  James  Maurice  was  never  an  officer,  and,  of 
consequence,  was  never  bound  by  this  bond  to  the  performance 
of  any  duty  whatever. 

To  estimate  the  weight  of  this  objection,  it  becomes  neces- 
sary to  examine  the  constitution  of  the  United  States,  and  the 
acts  of  congress  in  relation  to  this  subject. 

The  constitution  (article  2,  section  2)  declares  that  the 
president  <<  shall  nominate,  and,  by  and  with  the  advice  and 
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consent  of  the  senate,  shall  appoint,  ambassadors/'  &c.,  **  and 
all  other  officers  of  the  United  States,  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established 
by  law." 

I  feel  no  diminution  of  reverence  for  the  framers  of  this 
sacred  instrument,  when  I  say  that  some  ambiguity  of  expres- 
sion has  found  its  way  into  this  clause.  If  the  relative,  "  which," 
refers  to  the  word  '*  appointments,"  that  word  is  referred  to  in 
a  sense  rather  diffidrent  from  that  in  which  it  had  been  used. 
It  is  used  to  signify  the  act  of  placing  a  man  in  office,  and  re- 
ferred to  as  signifying  the  office  itself?  Considering  this  rela- 
tive as  referring  to  the  word  "  offices,"  which  word,  if  not  ex- 
pressed, must  be  understood,  it  is  not  perfectly  clear  whether 
the  words,  <^  which  "  offices  ''  shall  be  established  by  law,"  are 
to  be  construed  as  ordaining  that  all  offices  of  the  United 
States  shall  be  established  by  law,  or  merely  as  limiting  the 
previous  general  words  to  such  offices  as  shall  be  established 
by  law.  Understood  in  the  first  sense,  this  clause  makes  a 
general  provision  that  the  president  shall  nominate,  and,  by  and 
with  the  consent  of  the  senate,  appoint,  to  all  offices  of  the 
United  States,  with  such  exceptions  only  as  are  made  in  the 
constitution ;  and  that  all  offices  (with  the  same  exceptions) 
shall  be  established  by  law.  Understood  in  the  last  sense,  this 
general  provision  comprehends  those  offices  only  which  might 
be  established  by  law,  leaving  it  in  the  power  of  the  executive, 
or  of  those  who  might  be  entrusted  with  the  execution  of  the 
laws,  to  create,  in  all  cases  of  legislative  omission,  such  offices  as 
might  be  deemed  necessary  for  their  execution,  and  afterwards 
to  fill  those  offices. 

I  do  not  know  whether  this  question  has  ever  occurred  to  the 
legislative  or  executive  of  the  United  States,  nor  hoW  it  may 
have  been  decided.  In  this  ignorance  of  the  qourse  which 
may  have  been'  pursued  by  the  government,  I  shall  adopt  the 
first  interpretation,  because  I  think  it  accords  best  with  the 
general  spirit  of  the  constitution,  which  seems  to  have  arranged 
the  creation  of  office  among  legislative  powers,  and  because, 
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too,  this  construction  is,  I  think,  sustained  by  the  subsequent 
words  of  the  same  clause,  and  by  the  third  clause  of  the  same 
section. 

The  sentence  which  follows,  and  forms  an  exception  to  the 
general  provision  which  had  been  made,  authorizes  congress 
"  by  law  to  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper,  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments."  This  sentence,  I  think,  indi- 
cates an  opinion  in  the  framers  of  the  constitution  that  they 
had  provided  for  all  cases  of  offices. 

The  third  section  empowers  the  president  ^'  to  fill  up  all 
vacancies  that  may  happen  during  the  recess  of  the  senate,  by 
granting  commissions  which  shall  expire  at  the  end  of  their 
next  session." 

This  power  is  not  confined  to  vacancies  which  may  happen 
in  offices  created  by  law.  If  the  convention  supposed  that  the 
president  might  create  an  office,  and  fill  it  originally  without 
the  consent  of  the  senate,  that  consent  would  not  be  required 
for  filling  up  a  vacancy  in  the  same  office. 

The  constitution,  then,  is  understood  to  declare  that  all  offices 
of  the  United  States,  except  in  cases  where  the  constitution 
itself  may  otherwise  provide,  shall  be  established  by  law. 

Has  the  office  of  agent  of  fortifications  been  established  by 
law? 

From  the  year  1794  to  the  year  1808  congress  passed  sev- 
eral acts  empowering  the  president  to  erect  fortifications,  and 
appropriating  large  sums  of  money  to  enable  him  to  carry  these 
acts  into  execution.  No  system  for  their  execution  has  ever 
been  organized  by  law.  The  legislature  seems  to  have  left  this 
subject  to  the  discretion  of  the  executive.  The  president  was, 
consequendy,  at  liberty  to  employ  any  means  which  the  con- 
stitution and  laws  of  the  United  States  placed  under  his  con- 
trol. He  might,  it  is  presumed,  employ  detachments  from  the 
amiy,  or  he  might  execute  the  work  by  contract,  in  all  the 
various  forms  which  contracts  can  assume.  Might  he  organize 
a  corps,  consisting  of  laborers,  managers,  paymasters,  providers, 
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&c.,  with  distinct  departments  of  duty,  prescribe  and  defined 
by  the  executm,  and  with  such  fixed  compensation  as  might  be 
annexed  to  the  various  parts  of  the  service  ?  If  this  mode  of 
executing  the  law  be  consistent  with  the  constitution,  there  is 
nothing  in  the  law  itself  to  restrain  the  president  from  adopting 
it.  But  the  general  language  of  the  law  must  be  limited  by 
the  constitution,  and  must  be  construed  to  empower  the  presi- 
dent to  employ  those  means  only  which  are  constitutional.  Ac- 
cording to  the  construction  given  in  this  opinion  to  the  secood 
section  of  the  second  article  of  that  instrument,  it  directs  tbat 
all  offices  of  the  United  States  shall  be  established  by  law ;  and 
I  do  not  think  that  the  mere  direction  that  a  thing  shall  be 
done,  without  prescribing  the  mode  of  doing  it,  can  be  iaiHy 
construed  into  the  establishment  of  an  office  for  the  purpose,  if 
the  object  can  be  effected  without  one.  It  is  not  necessary,  or 
even  a  fair  inference  from  such  an  act,  that  congress  intended  it 
should  be  executed  through  the  medium  of  offices,  since  there 
are  other  ample  means  by  which  it  may  be  executed,  and  since 
the  practice  of  the  government  has  been  for  the  l^slature, 
wherever  this  mode  of  executing  an  act  was  intended,  to  organ- 
ize a  system  by  law,  and  either  to  create  the  several  laws  ex- 
pressly,  or  to  authorize  the  president,  in  terms,  to  employ  such 
persons  as  he  might  think  proper,  for  the  performance  of  par- 
ticular services. 

If,  then,  the  agent  of  fortifications  be  an  officer  <^  the 
United  States,  in  the  sense  in  which  that  term  is  used  in  the 
constitution,  his  office  ought  to  be  established  by  law,  and  can- 
not be  considered  as  having  been  established  by  the  acts  em- 
powering the  president,  generally,  to  cause  fortificaticniB  to  be 
constructed. 

Is  the  agent  of  fortifications  an  officer  of  the  United  States? 
An  ofiice  k  defined  to  be  <'  a  public  charge  or  employm^t,'' 
and  he  who  performs  the  duties  of  the  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of 
the  United  States.  Although  an  ofiice  is  <<  an  employment,"  it 
does  not  follow  that  every  employment  is  an  office.     A  man 
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may  certainlx  be  employed  under  a  contract,  express  or  implied} 
to  do  an  act,  or  perform  a  service,  without  becoming  an  officer. 
But  if  a  duty  be  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which  an 
individual  is  appointed  by  government  to  perform,  who  enters 
on  the  duties  appertaining  to  his  station  without  any  contract 
defining  them,  if  those  duties  continue,  though  the  person  be 
changed, — it  seems  very  difficult  to  distinguish  such  a  charge  or 
employment  from  an  office,  or  the  person  who  performs  the 
duties  from  an  officer. 

If  it  may  be  converted  into  a  contract,  it  must  be  a  contract 
to  perform  the  duties  of  the  office  of  agent  of  fcMtifications, 
and  such  an  office  must  exist  with  ascertained  duties,  or  there 
is  no  standard  by  which  the  extent  of  the  condition  can  be 
measured. 

The  army  regulations  are  referred  to  in  acts  of  congress 
passed  previous  and  subsequent  to  the  execution  of  the  bond 
under  copsideration.  A  copy  of  those  regulations,  purporting 
to  be  a  revisal  made  in  the  war  office,  in  September,  1816,  con- 
formably to  the  act  of  the  24th  of  April,  1816,  has  been  laid 
before  the  court,  and  referred  to  by  both  parties.  These  regu- 
lations  provide  for  the  appointment  and  define  the  duties  of  the 
agents  of  fortifications. 

They  are  to  be  governed  by  the  orders  of  die  engineer 
department,  in  the  disbursement  of  the  money  placed  in  their 
hands.  They  are  to  provide  the  materials  and  workmen  deemed 
necessary  for  the  fortifications ;  and  they  are  to  pay  the  laborers 
employed.  In  the  performance  of  these  duties,  they  are  directed 
to  make  out,  first,  an  ^'  abstract  of  articles  purchased ; "  sec- 
ondly, '^  an  abstract  of  labor  performed  ; ''  thirdly,  '^  an  abstract 
of  pay  of  mechanics ; "  and  fourthly,  ^'  an  abstract  of  contin« 
gent  expenses." 

These  duties  are  those  of  a  purchasing  quartermaster,  com- 
missary, and  paymaster.  These  are  important  duties.  A  very 
superficial  examination  of  the  laws  will  be  sufficient  to  show 
that  duties  of  this  description,  if  not  performed  by  contract,  are 
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perfonned  by  persons  who  are  considered  as  officers  of  the 
United  States,  whose  offices  are  established  by  law. 

If,  then,  we  look  at  the  bond  and  declaration,  we  find  in 
both  every  characteristic  of  an  office  bond.  If  we  look  at 
the  army  regulations,  the  only  additional  source  of  information 
within  our  reach,  we  find  the  duties  of  an  agent  of  fortifica- 
tions to  be  such  as  would  make  him  an  officer  of  the  United 
States.  Is  the  office  established  by  law?  The  permanent 
agents  mentioned  in  the  act  of  March  3d,  1809,  (chapter  19, 
section  3,)  are  those  who  are  appointed,  '^  either  for  the  pur- 
pose of  making  contracts,  or  for  the  purchase  of  supplies,  or  for 
the  disbursement,  in  any  other  manner,  of  moneys,  for  the  use 
of  the  military  establishment  of  the  United  States."  If  this 
act  authorizes  the  appointment  of  such  agents,  and  virtually 
establishes  their  offices,  it  cannot,  I  think,  in  correct  construo- 
tion,  be  extended  to  other  persons  than  those  who  are  em- 
ployed in  some  manner  in  disbursing  money  ^'  for  the  use  of  the 
military  establishment  or  navy  of  the  United  Slates."  "  The 
military  establishment "  is  a  term  which  seems  to  be  well  de- 
fined in  the  acts  of  congress,  and  to  be  well  understood,  and  I 
do  not  think  the  act  can  be  construed  to  comprehend  an  agent 
of  fortifications. 

In  the  act  of  March  3d,  1817,  (chapter  517,  section  5,)  it 
is  made  the  duty  of  the  secretary  of  war  ^^  to  prepare  general 
regulations,  better  defining  and  prescribing  the  respective  duties 
and  powers  in  the  adjutant-general,  inspector-genefal,  quarter- 
master-general, and  commissary  of  ordnance,  department  of 
the  topographical  engineers,  of  the  aids  of  generals,  and,  gen- 
erally, of  the  general  and  regimentd  staff;  which  regulations, 
when  approved  by  the  president  of  the  United  States,  shall 
be  respected  and  obeyed,  until  altered  or  revoked  by  the  same 
authority." 

The  exclusive  object  of  this  section  is^  I  think,  the  regula- 
tion of  existing  offices.  I  do  not  think  it  can  be  fiiirly  con- 
strued to  extend  to  the  establishment  of  offices.  Yet  if,  under 
this  act,  subordinate  agencies  or  offices  have  in  ftict  been  intro- 
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duced,  such  offices  may  be  established  by  subsequent  acts  of 
congress. 

The  act  of  April  24th,  1816,  '*  for  organizing  the  general 
staff,  and  making  farther  provision  for  the  army  of  the  United 
States,''  section  9,  enacts  ''  that  the  regulations,  in  force 
before  the  reduction  of  the  army,  be  recognized,  as  far  as  the 
same  shall  be  found  applicable  to  the  service,  subject,  however, 
to  such  alterations  as  the  secretary  of  war  may  adopt,  with  the 
approbation  of  the  president." 

A  legislative  recognition  of  the  actually  existing  regulations 
of  the  army  must  be  understood  as  giving  to  those  regulations 
the  sanction  of  the  law ;  and  the  subsequent  words  of  the  sen- 
tence authorize  the  secretary  of  war  to  alter  those  regulations 
with  the  approbation  of  the  president  Such  alterations  have 
also  the  sanction  of  the  act  of  1816. 

This  subject  appears  to  have  been  taken  up  by  the  secretary. 
A  pamphlet,  entitled  '^  Army  Regulations,  revised,  conformably 
to  the  Act  of  24th  of  April,  1816,"  has  been  laid  before  the 
court  as  authentic,  and  has  been  appealed  to  by  both  plaintiff 
and  defendants,  as  being  the  same  regulations  which  are  ap- 
proved and  adopted  by  the  act  of  the  2d  of  March,  1821,  sec- 
tion 13. 

These  regulations  direct  the  appointment  of  agents  of  fortifi- 
cations, and  define  their  duties.  They  purport  to  have  been 
revised  in  the  war  office,  in  September,  1816.  If  the  provision 
they  contain  respecting  agents  of  fortifications  formed  a  part  of 
the  army  regulations  prior  to  the  act  of  the  24th  of  April,  1816, 
it  is  recognized  by  that  act.  If  that  provision  was  first  in- 
troduced in  September,  1816,  it  may,  if  approved  by  the  presi- 
dent, be  considered  as  an  alteration  authorized  by  that  act. 
The  question,  whether  this  alteration  has  been  approved  by  the 
president,  is,  perhaps,  a  question  of  fact,  not  examinable  on  this 
demurrer. 

When  I  consider  the  act  of  the  24th  of  April,  1816,  and 
this  revisal  in  the  war  office,  in  connexion  with  the  act  of  the 

S  Br.  105. 


474  CONSTITUTIONAI^    OPINIONS. 

Sd  of  Marchy  1821,  adopting  the  revisal  of  September,  1816, 
under  the  name  of  General  Regulations  of  the  Army,  ccNnpiled 
by  Major  General  Scott,  (for  they  are  represented  as  being  the 
same  regulations,)  I  feel  much  difficulty  in  saying  that  the 
<Mfllce  of  agent  of  fortifications  was  not  established  by  law  when 
this  bond  was  executed.  I  am  more  inclined  to  g^ve  this  opin- 
ion, because  I  am  persuaded  this  cause  must  be  carried  before 
a  tribunal  which  cao  make  that  certain  which  was  before  unoer- 
tain ;  and  because,  by  overruling  the  demurrer  to  the  declara- 
tion, the  other,  questions  of  law  which  occur  in  the  cause,  and 
which  would  be  arrested  by  sustaining  the  demurrer  to  the  de- 
claration, will  all  be  brought  before  the  supreme  court 

The  defendants  pleaded  several  pleas  to  the  declaration.  The 
second  plea  is,  that  the  defendant,  James  Maurice,  performed 
the  condition  of  his  bond  up  to  the  26th  day  of  September, 
1820,  on  which  day  a  new  bond  was  executed,  in  pursuance  of 
the  act  of  the  15th  of  May,  1820,  ''providing  for  the  better 
oiganization  of  the  treasury  department.'^  The  plaintiff  takes 
issue  on  that  part  of  the  plea  which  alleges  performance  up  to 
the  26th  day  of  September,  1820,  and  demurs  to  the  residue. 
The  act,  under  which  this  new  bond  was  executed,  gives  a  new 
and  summary  remedy  against  officers  of  the  United  States  who 
had  received  public  money  for  which  they  had  failed  to  account, 
and  against  their  sureties,  and  contains  a  proviso ;  "  That  the 
summary  process  herein  directed  shall  not  affect  any  surety  of 
any  officer  of  the  United  States  who  became  bound  to  the 
United  States  before  the  passing  of  this  act;  but  each  and 
every  such  officer  shall,  on  or  before  the  thirtieth  day  of  Sep^ 
tember  next,  g^ve  new  and  sufficient  sureties  for  the  perfonn- 
ance  of  the  duties  required  of  such  officer.''  The  defendants 
contend  that  this  new  and  sufficient  bond  was  a  substitute  for 
the  old  one,  and  discharged  the  sureties  to  the  original  obligsr 
tion,  so  far  as  respects  subsequent  transactions. 

The  plaintiff  contends  thajt  the  bond  is  cumulative,  and  that 
the  sureties  to  the  first  obligation  continue  bound  for  any  sub- 
sequent as  well  as  any  preceding  default  of  the  officer. 
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There  is  certainly  no  expresf  declaration  of  the  act  on  this, 
subject ;  and  if  the  second  bond  operates  a  dischai^  of  the 
first,  this  effect  is  produced  by  implication  only ;  yet  the  impli- 
cation is  very  strong  in  favor  of  the  construction. 

The  sole  object  of  the  law  is  to  obtain  sureties  against  whom 
the  new  and  summary  remedy  it  gives  might  be  used.     To  ob- 
tain additional  security  does  not  appear  to  be  one  of  the  mo- 
tives for  which  it  was  passed.     The  direction^  that  the  sureties 
should  be  <<  new  "  and  '^  sufficient/'  countenances  the  opinion 
that  they  were  solely  relied  on  for  the  subsequent  transactions 
of  the  officer.     If  no  additional  security  was  intended  to  be 
demanded ;  if  tlie  sole  object  of  the  law  was  to  coerce  the  giv- 
ing of  sureties  against  whom  this  new  remedy,  by  distress, 
might  be  used,  it  seems  reasonable  to  think  that  the  legislature 
supposed  the  new  sureties  alone  responsible  for  the  subsequent 
conduct  of  their  officer.  -  It  could  not  escape  the  consideration 
of  the  legislature,  that  the  same  friends,  who  became  bound  in 
the  first  bond,  might,  probably,  become  bound  in  the  second^ 
thinking  themselves  discharged  from  the  first.     But  friends  may 
be  willing  to  become  bound  in  a  penalty  within  their  resources, 
or  to  an  amount  to  which  the  officer  can  secure  them,  and  very 
unwilling  to  become  bound  in  double  that  sum.     The  officer 
may  be  able  to  give  security  in  a  penalty  of  twenty-five  thou- 
sand dollars,  and  totally  unable  to  give  security  for  fifty  thou- 
sand dollars.    The  government  fixes  the  penalty  in  which  an 
officer  shall  give  bond  and  sureties,  and  is  regulated,  in  fixing 
that  penalty,  by  all  the  considerations  which  belong  to  the  sub- 
ject    It  ought  not  to  be  considered  as  augmenting  that  penalty, 
unless  the  means  used  for  augmenting  it  are  plain,  direct,  and 
intelligible.     In  this  case,  if  the  same  sureties  execute  the  new 
bond,  they  are  liable  to  a  double  penalty,  by  an  act  not  clearly 
understood  to  have  that  effect.     If  there  are  new  sureties  to 
the  new  bond,  the  attention  of  the  old  sureties  may  be  diverted 
from  watching  the  conduct  of  the  officer,  and  they  may  even 
be  induced  to  relinquish  liens  on  property,  in  order  to  enidble 
the  officer  to  find  his  new  sureties. 
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If  the  course  of  legislation  on  the  subject  has  been  such  as 
to  furnish  to  the  original  sureties  reasonable  ground  for  the 
opinion  that  they  were  discharged  from  all  liability  for  the  sab- 
sequent  conduct  of  the  officer,  and  reasonable  ground  for  the 
implication  that  such  was  the  intention  of  the  legislature,  and  I 
think  it  has,  such  ought  to  be  the  construction  of  the  act  This 
demurrer,  therefore,  is  overruled. 

The  fifth  plea  is,  that  James  Maurice  was  never  legally  ap- 
pointed, but  was,  on  the  first  day  of  August,  1818,  appointed, 
by  the  secretary  of  war,  agent  of  fortifications  for  Norfolk, 
Hampton  Roads,  and  the  lower  part  of  the  Chesapeake  Bay, 
without  any  provisions  of  law  whatever,  authorizing  and  em- 
powering him  to  make  such  appointment,  and  directly  contra^ 
to  an  act  entitled  an  act  &c.,  passed  the  Sd  of  March,  1809. 

To  this  plea  there  is  a  demurrer. 

The  first  question  arising  on  this  demurrer  respects  the  valid- 
ity of  this  appointment  made  by  the  secretary  of  war.  It  is 
too  clear,  I  think,  for  controversy,  that  appointments  to  office 
can  be  made  by  heads  of  department  in  those  cases  only  which 
congress  has  authorized  by  law  ;  and  I  know  of  no  law  which 
has  authorized  the  secretary  of  war  to  make  this  appointment 
There  is  certainly  no  statute  which  directly  and  expressly  con- 
fers the  power ;  and  the  army  regulations,  which  are  exhibited 
as  having  been  adopted  by  congress,  in  the  act  of  the  3d  of 
March,  1821,  declares  that  agents  shall  be  appointed,  but  not 
that  they  shall  be  appointed  by  the  secretary  of  war.  If  this 
mode  of  appointment  formed  a  part  of  the  regulations  previous 
to  the  revision  of  September,  1816,  that  is  a  fact  which  might  or 
might  not  be  noticed,  if  averred  in  the  pleadings.  The  coivt  is 
not  informed  of  its  existence  by  this  demurrer.  It  must,  tliere- 
fore,  be  supposed  not  to  exist,  and  James  Maurice  cannot  be 
considered  as  a  regularly  appointed  agent  of  fortifications. 

This  brings  us  to  the  question  in  the  cause  on  which  I  have 
felt,  and  still  continue  to  feel,  great  difficulty.  The  appoint- 
ment of  James  Maurice  having  been  irregular,  is  this  bond  abso- 
lutely void  ?  or  may  it  be  sustained  as  a  contract,  entered  into  by 
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a  person  not  legally  an  officer,  to  perform  certain  duties  belongs- 
ing  to  an  office  ?  If  the  office  had  no  existence,  it  has  been 
already  stated,  that  a  bond  to  perform  its  duties,  generally,  could 
create  no  obligation ;  but  since  the  office  does  exist,  the  condi- 
tion refers  to  something  certain,  by  which  the  nature  and  extent 
of'  the  undertaking  of  the  obligor  may  be  determined.  It  is  an 
undertaking  that  James  Maurice  shall  perform  the  duties  ap- 
pertaining to  the  office  of  agent  of  fortifications ;  and  this  un- 
dertaking is  in  the  nature  of  contract.  If  this  contract  does 
not  bind  the  parties  according  to  its  expressed  extent,  its  failure 
must  be  ascribed  to  some  legal  defect  or  vice  inherent  in  the 
instrument  It  is  contended  that  the  bond  is  void  because 
there  is  an  inability  on  the  part  of  the  United  States  to  make 
any  contract  not  previously  directed  by  statute. 

The  United  States  is  a  government,  and,  consequently,  a 
body  politic  and  corporate,  capable  of  attaining  the  objects  for 
which  it  was  created,  by  the  means  which  are  necessary  for 
their  attainment.  This  great  corporation  was  ordained  and 
established  by  the  American  people,  and  endowed  by  them  with 
great  powers  for  important  purposes.  Its  powers  are,  unques- 
tionably, limited ;  but  while  within  those  limits,  it  is  a  perfect 
government  as  any  other,  having  all  the  faculties  and  properties 
belonging  to  a  government,  with  a  perfect  right  to  use  them 
freely  in  order  to  accomplish  the  objects  of  its  institutions.  It 
will  certainly  require  no  argument  to  prove  that  one  of  the 
means,  by  which  some  of  these  objects  are  to  be  accomplished, 
is  contract ;  the  government,  therefore,  is  capable  of  contract- 
ing, and  its  contracts  may  be  made  in  the  name  of  the  United 
States. 

The  government  acts  by  its  agents ;  but  it  is  neither  usual  nor 
necessary  to  express,  in  those  contracts  which  merely  acknow- 
ledge the  obligation  of  an  individual  to  the  United  States,  the 
name  of  tlie  agent  who  was  employed  in  making  it.  His  au- 
thority is  acknowledged  by  the  individual  when  he  executes 
the  contract,  and  is  acknowledged  by  the  United  States  when 
the  government  asserts  any  right  under  that  contract.     I  do  not 
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mean  to  say  that  there  exists  any  estopel  on  either  party ;  I 
only  mean  to  say  that  a  contract  executed  by  an  individual,  and 
received  by  the  government,  is  prima  facie  evidence  that  it  was 
entered  into  between  proper  parties.  So  with  respect  to  the 
subject  of  the  contract. 

Without  entering  on  the  inquiry  respecting  the  limits  which 
may  circumscribe  the  capacity  of  the  United  States  to  contract, 
I  venture  to  say  that  it  is  coextensive  with  the  duties  and  pow- 
ers of  government  Every  contract  which  subserves  to  the  per- 
formance of  a  duty  may  be  rightfully  made. 

The  constitution,  which  has  vested  the  whole  legislative 
powers  of  the  union  in  congress,  has  declared  that  the  presi- 
dent '^  shall  take  care  that  the  laws  be  faithfully  executed." 
The  manner  in  which  a  law  shall  be  executed  does  not  always 
form  a  part  of  it ;  a  power,  not  limited  or  regulated  by  the 
words  of  the  acts,  has  been  given  by  the  legislature  to  the 
executive,  to  construct  fortifications ;  and  large  sums  of  money 
have  been  appropriated  to  the  object.  It  is  not  and  cannot  be 
denied,  that  these  laws  might  have  been  carried  into  execution 
by  means  of  contract ;  yet  there  is  no  act  of  congress  ex- 
pressly authorizing  the  executive  to  make  any  contract  in  the 
case.  It  is  useless,  and  would  be  tedious,  to  multiply  examples, 
but  many  might  be  given  to  illustrate  the  truth  of  the  proposi- 
tion. It  follows,  as  a  necessary  consequence,  that  the  duty, 
and,  of  course,  the  right,  to  make  contracts,  may  flow  from  an 
act  of  congress  which  does  not  in  terms  prescribe  this  duty ; 
the  proposition,  then,  is  true,  that  there  is  a  power  to  contract 
in  every  case  where  it  is  necessary  to  the  execution  of  a  public 
duty. 

It  remains  to  inquire,  whether  it  be  indispensable  to  the  valid- 
ity of  a  contract,  that  it  should  express  the  circumstances  under 
which  it  was  made,  so  precisely  and  distinctly  as  to  show  the 
motives  which  induced  it  and  the  objects  to  be  effected  by  it 
This  certainly  is  often  done,  and  in  many  cases  conduces  to  a 
clear  understanding  of  the  intention  of  the  parties,  and  of  the 

obligations  whidi  the  instrument  creates ;  but  it  is  not  univer- 
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Bally  practised,  would  be  often  inoonyenient,  and  is  necessary, 
I  think,  only  so  far  as  may  be  requisite  to  explain  the  nature  of 
the  contract     We  know  too  well  that  persons  entrusted  with 
the  public  money  are  often  defaulters.     It  is  not,  I  believe, 
doubted,  that  the  law  raises  an  assumpsit  to  pay  the  money 
which  the  de&ulter  owes.     An  overpayment  is  sometimes  made 
by  mistake ;  is  not  the  receiver  liable  to  the  United  States  ? 
Yet   there  is  no  act  of  congress  creating  the   assumpsit  in 
either  case.     I  presume  it  will  not  be  denied,  that  a  declaration 
charging  that  the  defendant  was  indebted  to  the  United  States 
for  money  had  and  received  to  their  use,  and,  that,  being  so 
indebted,  he  assumed  and  promised  to  pay  it,  would  be  suffi- 
cient without  setting  forth  at  large  all  the  circumstances  of  the 
character  in  which,  and  the  objects  for  which,  the  money  was 
received.     If  the  law  would  raise  an  implied  assumpsit,  which 
would  be  binding,  I  cannot  conceive  that  an  express  assumpsit 
would  be  less  so  ;  nor  can  I  conceive  that  such  express  assump* 
sit,  more  than  the  implied  assumpsit,  need  detail  the  various  cir* 
cumsUmces  on  which  its  validity  might  depend.     These  would 
be  matter  of  evidence.     In  any  case  where  an  assumpsit  would 
be  valid,  the  government  may  certainly  take  a  bond,  and  I  per- 
ceive no  reasons  why  sureties  may  not  also  be  demanded.     It 
is  the  duty  of  the  government  to  collect  debts  due  to  it,  how- 
ever they  may  have  accrued  ;  it  results  from  this  duty  that  the 
means  of  securing  and  collecting  the  public  money  may  be 
used.     Sureties  may,  therefore,  be  required  to  the  bond  demand- 
ed from  the  debtor ;  the  instrument  itself  is  an  admission  that 
it  is  given  for  a  debt,  and  it  is  contrary  to  all  our  received 
opinions  to  require  that  it  should  show  how  the  debt  was  con- 
tracted.    Anything  which  destroys  its  validity  may,  undoubtp 
edly,  be  shown  in  pleading ;  but  a  bond  given  to  the  United 
States  is,  I  think,  prima  facie  evidence  of  debt,  and  would  be 
sustained  on  demurrer. 

So  if  money  be  committed  to  the  care  of  any  person  for  a 
legitimate  object,  bond  and  security,  on  the  same  principle,  may 
be  required,  with  condition  that  he  shall  account  for  it    The 
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jurisdiction  of  a  limited  court  must,  undoubtedly,  appear  on  the 
record ;  but  I  do  not  think  that  the  same  rule  applies  to  con- 
tracts. Infants,  femes  covert,  idiots,  and  persons  under  duress, 
are  not  bound  by  their  contracts.  But  their  disability  must  be 
shown  by  pleading,  and  it  need  not  appear  in  any  contract  that 
the  parties  to  it  are  not  liable  to  these  disabilities.  Every  con- 
tract which  is  legal  on  its  face,  and  imports  a  consideration,  is 
supposed  to  be  entered  into  on  valid  consideration,  and  to  be 
obligatory,  if  the  parties  be  ostensibly  able,  until  the  contrary  is 
shown ;  and  the  same  rule  applies  to  a  government  which  is 
capable  of  making  contracts. 

It  is  also  contended  that  this  bond  is  void,  because  it  is  en- 
tered into  on  a  consideration  which  is  either  forbidden  by  ex- 
press law,  or  contrary  to  the  general  policy  of  the  law. 

The  plea  refers  to  the  act,  passed  on  the  3d  of  March,  1809, 
^^  to  amend  the  several  acts  for  the  establishment  and  regulation 
of  the  treasury,  war,  and  navy  departments."  I  have  already 
said  that  I  do  not  consider  the  prohibition  of  this  act  as  com- 
prehending agents  of  fortifications,  because  they  do  not  belong 
to  the  military  establishment,  nor  do  their  employments  relate 
to  it.  It  is  unnecessary  to  enter  into  any  argument  in  support 
of  this  opinion,  because  it  is  of  no  importance  to  the  point 
under  consideration.  The  effect,  if  the  act  applied  to  the  office, 
would  be  to  show  that  the  appointment  of  James  Maurice  to 
the  office  of  agent  of  fortifications  was  not  legal ;  and  that 
effect  is  produced  by  the  construction  I  have  given  to  the  con- 
stitution. I  consider  the  appointment  of  James  Maurice  to  the 
office  of  agent  of  fortifications,  by  the  secretary  of  war,  as  in- 
valid ;  but  the  question.  Is  the  bond  void  on  that  account  ?  still 
remains  to  be  considered.  It  was,  undoubtedly,  intended  as  an 
office  bond,  and  was  given  in  the  confidence  that  James  Maurice 
was  legally  appointed  to  office.  If  the  suit  was  instituted  to 
punish  him  for  the  neglect  of,  duty,  in  the  nature  of  oon-user, 
or  for  any  other  failure,  which  could  be  attributed  in  any  degree 
to  the  illegality  of  his  appointment,  I  should  be  much  disposed 
to  think  the  plea  a  bar  to  the  action.     But  this  suit  is  brought 
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to  recover  the  money  of  the  United  States  which  came  to  the 
hands  of  James  Maurice  in  virtue  of  his  supposed  office,  and 
which  he  has  neither  applied  to  the  purpose  for  which  he  re- 
ceived  it,  nor  returned  to  the  treasury.  In  such  a  case,  neither 
James  Maurice,  nor  those  who  undertook  for  him,  can  claim 
anything  more  than  positive  law  affords  them. 

The  plea  does  not  controvert,  but  must  be  understood  to  con- 
fess, the  material  facts  charged  in  tlie  declaration.  It  must  be 
understood  to  confess  that  the  money  of  the  United  States  came 
to  the  hands  of  James  Maurice  as  agent  of  fortifications ;  that 
it  was  the  duty  of  such  agent  to  disburse  it  for  the  use  of  the 
United  States,  in  the  manner  prescribed  by  the  army  regula- 
tions, or  to  account  for  it ;  that  he  has  failed  to  do  either ;  and 
that  they  were  bound  for  him  in  this  respect.  Admitting  these 
things,  they  say  it  is  a  bar  to  the  action  brought  for  the  moi;ey, 
that  his  appointment  was  illegal. 

If  the  bond  contained  no  reference  to  the  appointment  of 
James  Maurice,  as  agent  of  fortifications ;  if  its  condition  stated 
only  that  certain  sums  of  money  had  been  delivered  to  him,  to 
be  disbursed  under  the  discretion  of  the  principal  engineer,  in 
the  purchase  of  materials  for  fortifications,  and  in  the  payment 
of  laborers,  its  obligation,  I  presume,  would  not  be  questioned. 
It  would  be  a  contract  which  the  United  States  might  lawfully 
make.  If,  instead  of  specifying  the  particular  purposes  for  which 
the  money  was  received,  the  condition  of  a  bond  refers  to  a 
paper  which  does  specify  those  purposes,  I  know  of  no  principle 
of  reason  or  of  law,  which  varies  the  obligation  of  the  instru- 
ment from  what  it  would  be  if  containing  that  specification 
within  itself.  That  is  certain  which  may  be  rendered  certain ; 
and  an  undertaking  to  perform  the  duties  prescribed  in  a  dis- 
tinct contract,  or  in  a  law,  or  in  any  other  known  paper  pre- 
scribing those  duties,  is  equivalent  to  an  enumeration  of  those 
duties  in  the  body  of  the  contract  itself. 

This  obligation  is  an  undertaking  to  perform  the  duties  ap- 
pertaming  to  the  office  of  agent  of  fortifications.  Those  duties 
were  prescribed  in  the  army  regulations,  and  were  such  as  any 
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individual  might  lawfully  undertake  to  perform.  The  plea  does 
not  allege  that  the  thing  to  be  done  was  unlawful,  nor  does  it 
allege  that  the  illegality  of  the  appointment  to  office  constituted 
any  impediment  to  a  performance  of  the  condition  of  the  bond. 
Were  it  even  improper  to  disburse  the  money  received  in  the 
manner  intended  by  the  contract,  it  could  not  be  improper  to 
return  it.  There  can  be  nothing  unlawful  in  the  engagement 
to  return  it  The  obligation  to  return  it,  as  in  every  other  case 
of  money  advanced  by  mistake,  is  one,  which,  independent  of 
all  express  contract,  would  be  created  by  the  law  itself.  So 
far  as  respects  the  receiver  himself,  he  would  be  bound  by  law 
to  return  the  money  not  disbursed ;  and  if  he  would  be  so  bound, 
why  may  not  others  be  bound  with  him  for  his  doing  that  which 
law  and  justice  oblige  him  to  do  ? 

Admitting  the  appointment  to  be  irregular,  to  be  contrary  to 
the  law  and  its  policy,  what  is  to  be  the  consequence  of  this 
irregularity?  Does  it  absolve  the  person  appointed  from  the 
legal  and  moral  obligation  of  accounting  for  public  money 
which  has  been  placed  in  his  hands  in  consequence  of  such  ap- 
pointment ?  Does  it  authorize  him  to  apply  money  so  received 
to  his  own  use  ?  If  the  policy  of  the  law  condemns  such  ap- 
pointments, does  it  also  condemn  the  repayment  of  moneys  re- 
ceived under  them  ?  Had  this  subject  been  brought  before  the 
legislature,  and  the  opinion  been  there  entertained  that  such  ap- 
pointments were  illegal,  what  would  have  been  the  probable 
course?  The  secretary  of  war  might  have 'been  censured;  an 
attempt  might  have  been  authorized  to  make  him  ultimately 
responsible  for  the  money  advanced  under  the  illegal  appoint- 
ment ;  but  is  it  credible  that  the  bond  would  be  declared  void  ? 
Would  this  have  been  the  policy  of  those  who  make  the  law? 
Let  the  course  of  congress  in  another  case  answer  this  question. 

It  is  declared  to  be  unlawful  for  any  member  of  congress  to 
be  concerned  in  any  contract  made  on  the  part  of  the  United 
States,  and  all  such  contracts  are  declared  to  be  void.  What 
is  the  consequence  of  Violating  this  Iftw,  and  making  a  contract 
against  its  express  provisions  ?     A  fiti^  is  imposed  on  the  violat- 
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or ;  bat  does  he  keep  the  money  received  under  the  cbntract  ? 
Far  from  it.  The  law  directs  that  the  money  so  received  shall 
be  forthwith  repaid ;  and  in  case  of  refusal  or  delay,  '^  every 
person  so  refusing  or  delaying,  together  with  his  surety  or  sure- 
ties, shall  be  forthwith  prosecuted  at  law,  for  the  recovery  of 
any  such  sum  or  sums  of  money  advanced  as  aforesaid."  If, 
then,  this  appointment  be  contrary  to  the  policy  of  the  law,  the 
repayment  of  the  money  under  it  is  not,  and  a  suit  may,  I  think, 
be  sustained,  to  coerce  such  repayment  on  the  bond  given  for 
that  purpose. 

The  cases  cited  by  the  defendants  do  not,  I  think,  support 
the  plea. 

CoOins  V.  Blantem  (2  Wilson's  Reports,  341)  was  a  bond 
given,  the  consideration  of  which  was  illegal.  It  was  to  com- 
pound a  prosecution  for  a  criminal  offence.  It  was  to  induce 
a  witness  not  to  appear  and  give  testimony  against  a  person 
charged  with  the  commission  of  a  crime.  The  court  determined 
that  the  bond  was  void,  and  that  the  illegal  consideration  might 
be  averred  in  the  plea,  though  not  appearing  in  the  condition. 
It  is  only  wonderful  that  this  could  ever  have  been  doubted. 

The  case  of  Paxton  v.  Paphamy  (9  East's  Reports,  408,) 
and  the  case  of  Pole  v.  Harrobin^  reported  in  a  note  in  page 
416  of  the  same  volume,  are  both  cases  in  which  bonds  were 
given  for  the  payment  of  money  for  the  performance  of  an  act 
which  was  contrary  to. law.  These  cases  differ  in  principle 
from  that  at  bar.  The  bond  was  not  given  to  induce  the  illegal 
appointment,  or  for  any  purpose  in  itself  unlawful.  The  ap- 
pointment had  been  made ;  and  the  object  of  the  bond  was  to 
secure  the  regular  disbursement  of,  or  otherwise  accounting  for, 
public  money  advanced  for  a  lawful  purpose.  The  bond  was 
not,  then,  unlawful,  though  the  appointment  was. 

The  case  of  Nafe9  and  Pepys  v.  RoUea  (14  East's  Reports, 
510)  was  a  suit  on  a  bond  given  by  a  collector  and  his  sure- 
ties, for  the  due  collection  and  payment  to  the  receiver-general 
of  certain  duties  assessed  under  an  act  of  parliament.  The 
duties  were  collected,  but  not  paid,  to  the  receiver-general;  in 
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consequence  of  which  the  collector  was  displaced,  and  suit 
brought  against  one  of  the  sureties  in  the  bond.  The  defence 
was,  that  the  duties  were  not  in  law  demandable,  and  this  de- 
fence was  founded  on  an  ambiguity  in  the  langi]age«of  the  act 
The  argument  turned  chiefly  on  the  words  of  the  statute,  bpt 
the  counsel  for  the  plaintifis  contended  also,  that,  supposing  the 
act  not  to  impose  the  taxes,  yet  the  bond  would  not  be  Yoid,  for 
such  a  security  might  well  be  taken,  that  the  duties  which  were 
actually  collected  should  not  be  lost,  but  might  be  preserved,  to 
be  paid  over  to  those  who  should  be  found  ultimately  entitled  to 
receive  the  money.  It  was  competent  for  him  to  enter  into  a 
bond  to  pay  over  voluntary  payments  made  to  him,  althoogh  be 
might  not  have  been  able  to  enforce  payment  of  the  rates  from 
those  who  might  refuse. 

In  answer  to  this  argument,  it*  was  said,  that,  unless  the  act 
gave  authority  to  assess  and  collect  the  duties,  he  was  no  col- 
lector, and  could  not  be  subject  to  any  obligation  for  not  paying 
money  over  to  the  plaintiffs,  in  that  character,  which  was  ob- 
tained by  extortion. 

The  court  seemed  inclined  to  this  opinion,  but  determined 
that  the  taxes  were  imposed  and  assessed  according  to  law,  and 
therefore  gave  judgment  for  the  plaintiffs. 

The  impression  which  may,  at  the  first  blush,  be  made  by 
this  case,  will  be  effaced  by  an  attentive  consideration  of  it 
If  the  money  collected  was  not  due  by  law,  the  plaintiffs  could 
have  no  right  to  receive  it,  and  had,  consequently,  no  cause  of 
action  against  the  defendant.  The  money  sued  for  was  not 
their  money,  but  the  money  of  the  individuals  from  whom  it 
had  been  unlawfully  collected.  The  bond  to  collect  and  pay 
over  this  money  to  the  receiver-^neral  was  a  bond  to  do  an  un- 
lawful act.  The  contract  would  have  been  clearly  against  law. 
In  giving  his  opinion  on  this  subject,  the  chief  justice  said : 
'^  Looking  at  the  condition  of  this  bond,  as  it  appears  upon  the 
record,  I  cannot  say,  that,  if  the  rates  were  collected  without  any 
authority,  the  collector  could  be  called  upon  to  pay  them  over, 
because  he  would  be  answerable  to  the  individuals  from  whom 
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he  had  received  the  money,  and  would  be  entitled  to  retain  it 
for  his  own  indemnity." 

The  case  at  bar  is,  in  principle,  entirely  different  from  that  of 
Nares  and  Pepya  v.  RoUea.  This  is  not  money  obtained  ille- 
gally from  others,  and  therefore  returnable  to  them,  but  is  the 
money  of  the  United  States,  drawn  out  of  the  treasury.  The 
person  holding  it  is  not  entitled  <<  to  retain  it  for  his  own  indem- 
nity "  against  the  claims  of  others,  for  there  are  no  others  who 
can  claim  it.  The  justice  of  the  case  requires,  I  think,  very 
clearly,  that  the  defendants  should  be  liable  to  the  extent  of 
their  undertaking,  and  I  do  not  think  the  principles  of  law  dis- 
charge them  from  it. 

I  am  therefore  of  opinion  that  the  demurrer  to  this  plea  ought 
to  be  sustained,  and  that  judgment  on  it  be  rendered  for  the 
plaintiffs. 
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HYLTON  V.  THE  UNITED   STATES. 
FfBBUART  Term,  1796. 

[3  Dallai'i  Reports,  171  - 184.] 

CoNGBXss,  in  1794,  laid  a  duty  upon  ''  carriages  for  the  con- 
veyance of  persons."  Hylton,  the  plaintiiT,  kept,  after  the 
passage  of  the  law  laying  the  abovenamed  duty,  a  number  of 
chariots  for  his  own  use,  but  refused  to  pay  duty  on  them,  say- 
ing the  law  was  unconstitutional.  He  was  sued  by  the  United 
States,  in  the  circuit  court  for  the  district  of  Virginia,  and  the 
facts  were  submitted.  The  court  being  equally  divided,  the 
defendant  confessed  judgment,  and  took  out  his  writ  of  error 
to  the  supreme  court.  The  sole  question  was  as  to  the  consti- 
tutionality of  the  law  taxing  carriages,  and  the  whole  ground  of 
argument  gone  over  by  the  judges  in  their  opinions,  delivered 
uriaJtim^  as  follows :  — 

Chase,  J.  By  the  case  stated,  only  one  question  is  sub- 
mitted to  the  opinion  of  this  court :  Whether  the  law  of  con- 
gress, of  the  5th  of  June,  1794,  entitled  '^  An  Act  to  lay  Duties 
upon  Carriages  for  the  Conveyance  of  Persons,"  is  unconstitu- 
tional and  void  ? 

The  principles  laid  down,  to  prove  the  above  law  void,  are 
these :  That  a  tax  on  carriages  is  a  direct  tax,  and,  therefore, 
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by  the  constitution,  must  be  laid  according  to  the  census  direct- 
ed by  the  constitution  to  be  taken,  to  ascertain  the  number  of 
refH-esentatives  from  each  state  ;  and  that  the  tax  in  question, 
on  carriages,  is  not  laid  by  that  rule  of  apportionment,  but  by  the 
rule  of  uniformity,  prescribed  by  the  constitution  in  the  case  of 
duties,  imposts,  and  excises ;  and  a  tax  on  carriages  is  not  with- 
in either  of  those  descriptions. 

By  the  second  section  of  the  first  article  of  the  constitution 
it  is  provided  that  direct  taxes  shall  be  apportioned  among  the 
several  states  according  to  their  numbers,  to  be  determined  by 
the  rule  prescribed. 

By  the  ninth  section  of  the  same  article  it  is  further  pro- 
vided that  no  capitation  or  other  direct  tax  shall  be  laid, 
unless  in  proportion  to  the  census  or  enumeration  before  di- 
rected. 

By  the  eighth  section  of  the  same  article  it  was  declared  that 
congress  shall  have  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises ;  but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States. 

As  it  was  incumbent  on  the  plaintiff's  counsel  in  error,  so 
they  took  great  pains,  to  prove  that  the  tax  on  carriages  was  a 
direct  tax ;  but  they  did  not  satisfy  my  mind.  I  think,  at  least, 
it  may  be  doubted  ;  and  if  I  only  doubted,  I  should  affirm  the 
judgment  of  the  circuit  court.  The  deliberate  decision  of 
the  national  legislature  (who  did  not  consider  a  tax  on  carriages 
a  direct  tax,  but  thought  it  was  within  the  description  of  a  duty) 
would  determine  me,  if  the  case  was  doubtful,  to  receive  the 
construction  of  the  legislature  ;  but  I  am  inclined  to  think  that 
a  tax  on  carriages  is  not  a  direct  tax,  within  the  letter  or  mean- 
ing of  the  constitution. 

The  great  object  of  the  constitution  was  to  give  congress  a 
power  to  lay  taxes  adequate  to  the  exigencies  of  government ; 
but  they  were  to  observe  two  rules  in  imposing  them,  namely, 
the  rule  of  uniformity,  when  they  laid  duties,  imposts,  or  excises ; 
tmd  the  rule  of  apportionment  according  to  the  census,  when 
they  laid  any  direct  tax. 
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If  there  are  any  other  species  of  taxes  that  are  not  direct,  and 
not  included  within  the  words  <^  duties,  imposts,  or  excises,"  they 
may  be  laid  by  the  rule  of  uniformity,  or  not,  as  congress  shall 
think  proper  and  reasonable.  If  the  framers  of  the  constitu- 
tion did  not  contemplate  other  taxes  than  direct  taxes,  and  du- 
ties, imposts,  and  excises,  there  is  great  inaccuracy  in  their  lan- 
guage. If  these  four  species  of  taxes  were  all  that  were  medi- 
tated, the  general  power  to  lay  taxes  was  unnecessary.  If  it 
was  intended  that  congress  should  have  authority  to  lay  only 
one  of  the  four  above  enumerated,  to  wit,  direct  taxes  by  the 
rule  of  apportionment,  and  the  other  three  by  the  rule  of  uniform- 
ity, the  expressions  would  have  run  thus  :  *^  Congress  shall  have 
power  to  lay  and  collect  direct  taxes,  and  duties,  imposts,  and 
excises ;  the  first  shall  be  laid  according  to  the  census  ;  and  the 
three  last  shall  be  uniform  throughout  the  United  States." 
The  power,  in  the  eighth  section  of  the  first  article,  to  lay  and 
collect  taxes,  included  a  power  to  lay  direct  taxes,  (whether  cap- 
itation, or  any  other,)  and  also  duties,  imposts,  and  excises ;  and 
every  other  species  or  kind  of  tax  whatsoever,  and  called  by 
any  other  name.  Duties,  imposts,  and  excises  were  enumer- 
ated, after  the  general  term  "  taxes,"  only  for  the  purpose  of  de- 
claring that  they  were  to  be  laid  by  the  rule  of  uniformity.  I 
consider  the  constitution  to  stand  in  this  manner.  A  general 
power  is  given  to  congress  to  lay  and  collect  taxes,  of  every 
kind  or  nature,  without  any  restraint,  except  only  on  exports ; 
but  two  rules  are  prescribed  for  their  government,  namely,  uni- 
formity and  apportionment ;  three  kinds  of  taxes,  to  wit,  duties, 
imposts,  and  excises,  by  the  first  rule,  and  capitation  or  other 
direct  taxes,  by  the  second  rule. 

I  believe  some  taxes  may  be  both  direct  and  indirect  at  the 
same  time.  If  so,  would  congress  be  prohibited  from  laying 
such  a  tax,  because  it  is  partly  a  direct  tax  ? 

The  constitution  evidently  contemplated  no  taxes  as  direct 
taxes,  but  only  such  as  congress  could  lay  in  proportion  to  the 
census.  The  rule  of  apportionment  is  only  to  be  adopted  in 
such  cases  where  it  can  reasonably  apply;  and  the  subject 
taxed  must  ever  determine  the  application  of  the  rule. 
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j  If  H  is  {Nroposed  to  tax  any  specific  article  by  the  rule  of  appor- 
/tiionment,  and  it  would  evidently  create  great  inequality  and  in- 
justice^ it  is  unreasonable  to  say  that  the  constitution  intended 
such  tax  should  be  laid  by  that  rule. 

It  appears  to  me  that  a  tax  on  carriages  cannot  be  laid  by 
the  rule  of  apportionment,  without  very  great  inequality  and 
injustice.  For  example  ;  suppose  two  states,  equal  in  census, 
to  pay  eighty  thousand  doUdrs  each,  by  a  tax  on  carriages,  of 
eight  dollars  on  every  carriage  ;  and  in  one  state  there  are  one 
hundred  carriages,  and  in  the  other  one  thousand.  The  own- 
ers of  carriages  in  one  state  would  pay  ten  times  the  tax  of 
owners  in  the  other.  A.,  in  one  state,  would  pay  for  his  car- 
riage eight  dollars ;  but  B.,  in  the  other  state,  would  pay  for  his 
carriage  eighty  dollars. 

It  was  argued  that  a  tax  on  carriages  was  a  direct  tax,  and 
might  be  laid  according  to  the  rule  of  apportionment,  and,  as  I 
understood,  in  this  manner :  Congress,  after  determining  on 
the  gross  sum  to  be  raised,  was  to  apportion  it  according  to  the 
census,  and  then  lay  it  in  one  state  on  carriages,  in  anotlier  on 
horses,  in  a  third  on  tobacco,  in  a  fourth  on  rice,  and  so  on. 
I  admit  that  this  mode  might  be  adopted,  to  raise  a  certain  sum 
in  each  state  according  to  the  census,  but  it  would  not  be  a 
tax  on  carriages,  but  on  a  number  of  specific  articles  ;  and  it 
seems  to  me  that  it  would  be  liable  to  the  same  objection  of 
abuse  and  oppression  as  a  selection  of  any  one  article  in  all  the 
states. 

I  think  an  annual  tax  on  carriages  for  the  conveyance  of 
persons  may  be  considered  as  within  the  power  granted  to  con- 
gress to  lay  duties.  The  term  '^  duty  "  is  the  most  comprehensive 
next  to  the  generical  term  "  tax ; "  and,  practically,  in  Great  Brit- 
ain, whence  we  take  our  general  ideas  of  taxes,  duties,  imposts, 
excises,  customs,  itc,  embraces  taxes  on  stamps,  tolls  for 
passage,  &c.,  &c.,  and  is  not  confined  to  taxes  on  importa- 
tion only. 

It  seems  to  me  that  a  tax  on  expense  is  an  indirect  lax ;  and 
I  think  an  annual  tax  on  a  carriage  for  the  conveyance  of  pcr- 
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sons  is  of  that  kind ;  because  a  carriage  is  a  consumable  eom- 
modity ;  and  such  annual  tax  on  il  is  on  the  expense  of  tbe 
owner. 

I  am  inclined  to  think,  but  of  this  I  do  not  give  a  judicial 
opinion,  that  the  direct  taxes  contemplated  by  the  constitution 
are  only  two,  to  wit,  a  capitation  or  poll  tax,  simply,  without 
regard  to  property,  profession,  or  any  other  drcumstance ;  and 
a  tax  on  land*  I  doubt  whether  a  tax,  by  a  general  assessment 
of  personal  property  within  the  United  States,  is  included 
within  the  term  "  direct  tax." 

As  I  do  not  think  the  tax  on  carriages  is  a  direct  tax,  it  is 
unnecessary,  at  this  time,  for  me  to  determine  whether  this 
court  constitutionally  possesses  the  power  to  declare  an  act  of 
congress  void,  on  the  ground  of  its  being  made  contrary  to, 
and  in  violation  of,  the  coastitution ;  but  if  the  court  have 
such  power,  I  am  free  to  declare  that  I  will  never  exercise  it, 
bat  in  a  very  clear  case. 

I  am  for  affirming  the  judgment  of  the  circuit  court. 

Patbrson,  J.  —  By  the  second  section  of  the  first  article 
of  the  constitution  of  the  United  States  it  is  ordained  that 
representatives  and  direct  taxes  shall  be  apportioned  among  the 
states  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons,  in- 
cluding those  bound  to  service  for  a  term  of  years,  and  includ- 
ing Indians  not  taxed,  three-fifths  of  all  other  persons. 

The  eighth  section  of  the  said  article  declares  that  congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises ;  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States. 

The  ninth  section  of  the  same  article  provides  that  no  capi- 
tation or  other  direct  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  before  directed  to  be  taken. 

Congress  passed  a  law,  on  the  5th  of  June,  1794,  entitled, 
"  An  Act  laying  Duties  upon  Carriages  for  the  Conveyance  of 
Persons." 
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Daniel  Lawrence  Hylton,  on  the  5th  of  June,  1794,  and 
therefrom  to  the  last  day  of  September  next  following,  owned, 
possessed,  and  kept  one  hundred  and  twenty-five  chariots  for 
the  conveyance  of  persons^  but  exclusively  for  his  own  separate 
use,  and  not  to  let  out  to  hire,  or  for  the  conveyance  of  persons 
for  hire. 

The  question  is,  whether  a  tax  upon  carriages  be  a  direct 
tax  ?  If  it  be  a  direct  tax,  it  is  unconstitutional,  because  it  has 
been  laid  pursuant  to  the  rule  of  uniformity,  and  not  to  the  rule 
of  apportionment.  In  behalf  of  the  plaintiff  in  error  it  has 
been  urged  that  a  tax  on  carriages  does  not  come  within  the 
description  of  a  duty,  impost,  or  excise,  and,  therefore,  is  a  di- 
rect tax.  It  has,  on  the  other  hand,  been  contended,  that,  as  a 
tax  on  carriages  is  not  a  direct  tax,  it  inust  fall  within  one  of 
the  classifications  just  enumerated,  and,  particularly,  must  be  a 
duty  or  excise.  The  argument  on  both  sides  turns  in  a  circle ; 
it  is  not  a  duty,  impost,  or  excise,  and  therefore  must  be  a  di- 
rect tax ;  it  is  not  a  direct  tax,  and  therefore  must  be  a  duty  or 
excise.  What  is  the  natural  and  common,  or  technical  and  ap- 
propriate meaning  of  the  words,  "  duty,"  and  "  excise,"  it  is  not 
easy  to  ascertain.  They  present  no  clear  and  precise  idea  to  the 
mind.  Different  persons  will  annex  different  significations  to 
the  terms.  It  was,  however,  obviously  the  intention  of  the 
framers  of  the  constitution  that  congress  should  possess  full 
power  over  every  species  of  taxable  property,  except  exports. 
The  term  "  taxes  "  is  generical,  and  was  made  use  of  to  vest  in 
congress  plenary  authority  in  all  cases  of  taxation.  The  gener- 
al division  of  taxes  is  into  direct  and  indirect.  Although  the 
latter  term  is  not  to  be  found  in  the  constitution,  yet  the  former 
necessarily  implies  it.  Indirect  stands  opposed  to  direct.  There 
may,  perhaps,  be  an  indirect  tax  on  a  particular  article  that 
cannot  be  comprehended  within  the  description  of  duties,  or 
imposts,  or  excises ;  in  such  case  it  will  be  comprised  under  the 
general  denomination  of  "  taxes."  For  the  term  '^  tax  "  is  the 
genus,  and  includes,  — 

1   Direct  taxes. 
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2..  Daties,  imposts,  and  excises. 

3.  All  other  classes  of  an  indirect  kind,  and  not  within 
any  of  the  classifications  enumerated  under  the  preceding 
heads. 

The  question  occurs,  How  is  such  tax  to  be  laid  ?  uniformly, 
or  apportionately  ?  The  rule  of  uniformity  will  apply,  because 
it  is  an  indirect  tax,  and  direct  taxes  only  are  to  be  apportioned. 
What  are  direct  taxes  within  the  meaning  of  the  constitution  ? 
The  constitution  declares  that  a  capitation  tax  is  a  direct  tax  ; 
and,  both  in  theory  and  practice,  a  tax  on  land  is  deemed  to  be 
a  direct  tax.  In  this  way,  the  terms  ^*  direct  taxes,"  and  '^  capita* 
tion  and  other  direct  tax,"  are  satisfied.  It  is  not  necessary  to 
determine  whether  a  tax  on  the  product  of  land  be  a  direct  or 
indirect  tax.  Perhaps  the  immediate  product  of  land,  in  its 
original  and  crude  state,  ought  to  be  considered  as .  the  land 
itself;  it  makes  part  of  it ;  or  else  the  provision  made  against 
taxing  exports  would  be  easily  eluded.  Land,  independently 
of  its  produce,  is  of  no  value.  When  the  produce  is  converted 
into  a  manufacture,  it  assumes  a  new  shape ;  its  nature  is  al- 
tered ;  its  original  state  is  changed ;  it  becomes  quite  another 
subject,  and  will  be  differently  considered.  Whether  direct 
taxes,  in  the  sense  of  the  constitution,  comprehend  any  other 
tax  than  a  capitation  tax,  and  tax  on  land,  is  a  questionable 
point  If  congress,  for  instance,  should  tax,  in  the  aggregate 
or  mass,  things  that  generally  pervade  all  the  states  in  the  union, 
then,  perhaps,  the  rule  of  apportionment  would  be  the  most 
proper,  especially  if  an  assessment  was  to  intervene.  This  ap- 
pears by  the  practice  of  some  of  the  states  to  have  been  con- 
sidered as  a  direct  tax.  Whether  it  be  so  under  the  constitu- 
tion of  the  United  States  is  a  matter  of  some  difficulty ;  but 
as  it  is  not  before  the  court,  it  would  be  improper  to  give  any 
decisive  opinion  upon  it.  I  never  entertained  a  doubt  that  the 
principal,  I  will  not  say  the  only,  objects  that  the  framers  of  the 
constitution  contemplated,  as  falling  within  the  rule  of  apportion- 
ment, were  a  capitation  tax  and  a  tax  on  land.  Local  consid- 
erations, and  the  particular  circumstances  and  relative  situation 
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of  the  states,  naturally  lead  to  this  Tiew  of  the  subject  The 
provision  was  made  in  favor  of  the  southern  states.  They 
possessed  a  large  number  of  slaves ;  thej  had  extensive  tracti 
of  territory,  thinly  settled,  and  not  very  productive.  A  majority 
of  the  states  had  but  few  slaves,  and  several  of  them  a  limited 
territory,  well  settled,  and  in  a  high  state  of  cultivation.  The 
southern  states,  if  no  provision  had  been  introduced  in  the  con- 
stitution, would  have  been  wholly  at  the  mercy  of  the  other 
states.  Congress  in  such  case  might  tax  slaves  at  discretion  or 
arbitrarily,  and  land  in  every  part  of  the  union  after  the  same 
rate  or  measure :  so  much  a  head  in  the  first  instance,  and  so 
much  an  acre  in  the  second.  To  guard  them  against  imposi- 
tion in  these  particulars  was  the  reason  of  introducing  the 
clause  in  the  constitution  which  directs  that  representatives  and 
direct  taxes  shall  be  apportioned  among  the  states  according  to 
their  respective  numbers. 

On  the  part  of  the  plaintiff  in  error  it  has  been  contended 
that  the  rule  of  apportionment  is  to  be  favored  rather  than  the 
rule  of  uniformity ;  and,  of  course,  that  the  instrument  is  to 
receive  such  a  construction  as  will  extend  the  former  and  re- 
strict the  latter.  I  am  not  of  that  opinion.  The  constitution 
has  been  considered  as  an  accommodating  system  ;  it  was  the 
effect  of  mutual  sacrifices  and  concession  ;  it  was  the  w<^k  of 
compromise.  The  rule  of  apportionment  is  of  this  nature ;  it 
is  radically  wrong ;  it  cannot  be  supported  by  any  solid  reason- 
ing. Why  should  slaves,  who  are  a  species  of  property,  be 
represented,  more  than  any  other  property  ?  The  rule,  there- 
fore, ought  not  to  be  extended  by  construction. 

Again,  numbers  do  not  afford  a  just  estimate  or  rule  of  wealdi. 
It  is,  indeed,  a  very  uncertain  and  incompetent  sign  of  opul^ce. 
There  is  another  reason  against  the  extension  of  the  principle 
laid  down  in  the  constitution. 

The  counsel  on  the  part  of  the  plaintiff  in  error  have  further 
urged  that  an  equal  participation  of  the  expense  or  burden  by 
the  several  states  in  the  union  was  the  primary  object  which 
the  framers  of  the  constitution  had  in  view ;  and  that  this  ob- 
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ject  win  be  effected  by  the  principle  of  q>portionmeiit,  which 
is  an  operation  upon  stales,  and  not  on  individuals ;  for  each 
state  will  be  debited  for  the  amount  of  its  quota  of  the  tax,  and 
credited  for  its  payments.  This  brings  it  to  the  old  system  of 
requisitions.  An  equal  rule  is  doubtless  the  best  But  how  is 
this  to  be  applied  ?  to  states  or  to  individuals  ?  The  latter  are 
the  objects  of  taxation,  without  reference  to  states,  except  in 
the  case  of  direct  taxes.  The  fiscal  power  is  exerted  certainly, 
equally,  and  effectually  on  individuals  ;  it  cannot  be  exerted  on 
states.  The  history  of  the  United  Netherlands,  and  of  our 
own  ccNintry,  wiU  evince  the  truth  of  this  position.  The  gov- 
ernment of  the  United  States  could  not  go  on  under  the  con- 
federation, because  congress  were  obliged  to  [uroceed  in  the  line 
of  requisition.  Congress  could  not,  under  the  old  confedera- 
tion, raise  money  by  taxes,  be  the  public  exigencies  ever  so 
pressing  and  great  They  had  no  coercive  authority  ;  if  they 
had,  it  must  have  been  exercised  against  the  delinquent  states, 
which  would  be  inefiectual,  or  terminate  in  a  separetion.  Requi- 
sitions  were  a  dead  letter,  unless  the  state  legislatures  could  be 
brought  into  action ;  and  when  they  were,  the  sums  raised  were 
very  diaproportional.  Unequal  contributions  or  payments  engen- 
dered discontent,  and  fomented  state  jealousy.  Whenever  it 
shall  be  thought  necessary  or  expedient  to  lay  a  direct  tax  on 
land,  where  the  object  is  one  and  the  same,  it  is  to  be  appre- 
hended that  it  will  be  a  fund  not  much  more  productive  than 
that  of  requisition  under  the  former  government.  Let  us  put 
the  ouse.  A  given  sum  is  to  be  raised  from  the  landed  property 
in  the  United  States.  It  is  easy  to  apportion  thb  sum,  or  to 
assign  to  each  state  its  quota.  The  constitution  gives  the  rule. 
Suppose  the  propcnrtion  of  North  Carolina  to  be  eighty  thousand 
dollars.  This  sum  is  to  be  laid  on  the  hinded  property  in  the 
state ;  bqt  by  what  rule,  and  by  whom  ?  Shall  every  acre  pay 
the  same  sum,  without  regard  to  its  quality,  value,  situation, 
or  productiveness  ?  This  would  be  manifestly  unjust.  Do  the 
laws  of  the  different  states  furnish  suflSicient  data  for  the  purpose 
of  forming  one  common  rule,  comprehending  the  quality,  situa- 
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tion,  and  value  of  the  lands  ?  In  some  of  the  states  there  has 
been  no  land  tax  for  several  years  ;  and  where  there  has  been, 
the  mode  of  laying  the  tax  is  so  various,  and  the  diverraty  in 
the  land  is  so  great,  that  no  common  principle  can  be  deduced 
and  carried  into  practice.  Do  the  laws  of  each  state  furnish 
data  from  whence  to  extract  a  rule  whose  operation  shall  be 
equal  and  certain  in  the  same  state  ?  Even  this  is  doubtful. 
Besides,  subdivisions  will  be  necessary ;  the  apportionment  of 
the  state,  and,  perhaps,  of  a  particular  part  of  the  state,  is  again  to 
be  apportioned^ among  counties,  townships,  parishes,  or  districts. 
If  the  lands  be  classed,  then  a  specific  value  must  be  annexed 
to  each  class.  And  there  a  question  arises,  How  often  are  classi- 
fications and  assessments  to  be  made  ?  Annually,  triennially, 
septennially  ?  The  oftener  they  are  made,  the  greater  will  be 
the  expense ;  and  the  seldomer  they  are  made,  the  greater  will 
be  the  inequality  and  injustice.  In  the  process  of  .the  operation 
a  number  of  persons  will  be  necessary  to  class,  to  value,  and 
assess  the  land ;  and  after  all  the  guards  and  provisions  that 
can  be  devised,  we  must  ultimately  rely  upon  the  discretion  of 
the  officers  in  the  exercise  of  their  functions.  Tribunak  of 
appeal  must  also  be  instituted  to  hear  and  decide  upon  unjust 
valuations,  or  the  assessors  will  act  ad  libitum,  without  check  or 
control.  The  work,  it  is  to  be  feared,  will  be  operose  and  un- 
productive, and  full  of  inequality,  injustice,  and  oppression. 
Let  us,  however,  hope  that  a  system  of  land  taxation  may  be  so 
corrected  and  matured  by  practice  as  to  bec<Ane  easy  and  eqaal 
in  its  operation,  and  productive  and  beneficial  in  its  effects. 
But  to  return.  A  tax  on  carriages,  if  apportioned,  would  be 
oppressive  and  pernicious.  How  would  it  work?  In  some 
states  there  are  many  carriages,  and  in  others  but  few.  Shall 
the  whole  sum  fall  on  one  or  two  individuals  in  a  state,  wbe 
may  happen  to  own  and  possess  carriages  ?  The  thing  would 
be  absurd  and  inequitable.  In  answer  to  this  objection,  it  has 
been  observed  that  the  sum,  and  not  the  tax,  is  to  be  appor* 
tioned ;  and  that  congress  may  select  in  the  different  states  dif- 
ferent articles  or  objects  from  whence  to  raise  the  apportioned 
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sum.  The  idea  is  novel.  What,  shall  land  be  taxed  in  one 
state,  slaves  in  another,  carriages  in  a  third,  and  horses  in  a 
fourth ;  or  shall  several  of  these  be  thrown  together,  in  order 
to  levy  and  make  the  quotaed  sum  ?  The  scheme  is  fimcifuL 
It  would  not  work  well,  and,  perhaps,  is  utterly  impracticable. 
It  is  easy  to  discern  that  great,  and,  perhaps,  insurmountable, 
obstacles  must  arise  in  forming  the  subordinate  arrangements 
necessary  to  carry  the  system  into  effect ;  when  formed,  the 
operation  would  be  slow  and  expensive,  unequal  and  unjust. 
If  a  tax  upon  land,  where  the  object  is  simple  and  uniform 
throughout  the  states,  is  scarcely  practicable,  what  shall  we  say 
of  a  tax  attempted  to  be  apportioned  among,  and  raised  and 
collected  from,  a  number  of  dissimilar  objects  ?  The  difficulty 
will  increase  with  the  number  and  variety  of  the  things  pro- 
posed for  taxation.  We  shall  be  obliged  to  resort  to  intricate 
and  endless  valuations  and  assessments,  in  which  everything 
will  be  arbitrary,  and  nothing  certain.  There  will  be  no  rule 
to  walk  by.  The  rule  of  uniformity,  on  the  contrary,  implies 
certainty,  and  leaves  nothing  to  the  will  and  pleasure  of  the 
assessor.  In  such  case,  the  object  and  the  sum  coincide,  the 
rule  and  the  thing  unite,  and,  of  course,  there  can  be  no  imposi- 
tion. The  truth  is,  that  the  articles  taxed  in  one  state  should 
be  taxed  in  another ;  in  this  way  the  spirit  of  jealousy  is  ap- 
peased, and  tranquillity  preserved  ;  in  this  way,  the  pressure  onp 
industry  will  be  equal  in  the  several  states,  and  the  relation  be- 
tween the  different  subjects  of  taxation  duly  preserved.  Ap- 
portionment is  an  operation  on  states,  and  involves  valuations 
and  assessments,  which  are  arbitrary,  and  should  not  be  resorted 
to  but  in  case  of  tiecessity.  Uniformity  is  an  instant  operation 
on  individuals,  without  the  intervention  of  assessments,  or  any 
regard  to  states,  and  is  at  once  easy,  certain,  and  efficacious. 
All  taxes  on  expenses  or  consumption  are  indirect  taxes.  A 
tax  on  carriages  is  of  this  kind,  and  of  course  is  not  a  direct 
tax.  Indirect  taxes  are  circuitous  modes  of  reaching  the  rev- 
enue of  individuals,  who  generally  live  according  to  their  in- 
come.   In  many  cases  of  this  nature  the  individual  may  be  said 
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to  tax  himself.     I  shall  close  th^  discourse  with  reading  a  pas- 
sage or  two  from  Smith's  WeaUh  of  Nations. 

''The  impossibility  of  taxing  people  in  proportion  to  their 
revenue^  by  any  capitation,  seems  to  have  given  occasion  to  the 
invention  of  taxes  upon  consumable  commodities ;  the  state,  not 
knowing  how  to  tax  directly  and  proportionably  the  revenue 
of  its  subjects,  endeavors  to  tax  it  indirectly  by  taxing  their 
expense,  which  it  is  supposed  in  most  cases  will  be  nearly  in 
proportion  to  their  revenue.  Their  expense  is  taxed  by  taxing 
the  consumable  commodities  upon  which  it  is  laid  out."  VoL  iii. 
page  331. 

''  Consumable  commodities,  whether  necessaries  or  luxuries, 
may  be  taxed  in  two  different  ways ;  the  consumer  may  either 
pay  an  annual  sum  on  account  of  his  using  or  consmning  goods 
of  a  certain  kind,  or  the  goods  may  be  taxed  while  they  remain 
in  the  hands  of  the  dealer,  and  before  they  are  delivered  to 
the  consumer.  The  consumable  goods  which  last  a  conaderaUe 
time  before  they  are  consumed  altogether  are  most  properly 
taxed  in  the  one  way ;  those  of  which  the  consumption  is 
immediate,  or  more  speedy,  in  the  other ;  the  coach  tax  and 
plate  tax  are  examples  of  the  former  method  of  imposing ;  the 
greater  part.of  the  other  duties  of  excise  and  customs,  of  the 
latter."     Vol.  iii.  page  341. 

^  I  am,  therefore,  of  opinion  that  the  judgment  rendered  in  the 
circuit  court  of  Virginia  ought  to  be  affirmed. 

Iredell,  J.  —  I  agree  in  opinion  vfith  my  brothers  who  have 
already  expressed  theirs,  that  the  tax  in  question  is  agreeable  to 
the  constitution ;  and  the  reasons  which  have  satisfied  me  can 
be  delivered  in  a  very  few  words,  since  I  think  the  constitution 
itself  affords  a  clear  guide  to  decide  the  controversy. 

The  congress  possess  the  power  of  taxing  all  taxable  objects, 
without  limitation,  with  the  particular  exception  of  a  duty  on 
exports. 

There  are  two  restrictions  only  on  the  exercbe  of  this  au- 
thority :  — 
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1.  All  direct  taxes  most  be  apportioned. 

2.  All  duties,  imposts,  ^nd  excises  must  be  uniform. 

If  the  carriage  tax  be  a  direct  tax,  within  the  meaning  of  the 
constitution,  it  must  be  apportioned. 

If  it  be  a  duty,. impost,  or  excise,  within  the  meaning  of  the 
constitution,  it  must  be  uniform. 

If  it  can  be  considered  as  a  tax,  neither  direct,  within  the 
meaning  of  the  constitution,  nor  comprehended  within  the  term 
*'  duty,  impost,"  or  '^  excise ; "  there  is  no  provisioain  the  consti- 
tution, one  WBLY  ^^  another ;  and  then  it  must  be  left  to  such  an 
q>eFation  of  the  power  as  if  the  authority  to  lay  taxes  had 
been  given  generally  in  all  instances,  without  saying  whether 
they  should  be  apportioned  or  uniform ;  and  in  that  case  I 
should  fMresume  the  tax  ought  to  be  uniform ;  because  the  pres- 
ent constitution  was  particularly  intended  to  affect  indiTiduals, 
and  not  states,  except  in  particular  cases  specified ;  and  this  is 
the  leading  distinction  between  the  articles  of  coiffederation  and 
the  present  constitution. 

As  all  direct  taxes  must  be  apportioned,  it  is  evident  that  the 
constitution  contemplated  none  as  direct  but  such  as  could  be 
apporti(Hied. 

If  this  cannot  be  apportioned,  it  is,  therefore,  not  a  direct  tax, 
in  the  sense  of  the  constitution. 

That  this  tax  cannot  be  apportioned  is  evident.  Suppose  teoi 
dollars  contemplated  as  a  tax  on  each  chariot,  or  post-chaise, 
in  the  United  States,  and  the  number  of  both  in  all  the  United 
States  be  computed  at  one  hundred  and  five,  the  number  of 
representatives  in  congress. 

This  would  produce  in  the  whole  one  thousand  and  fifty 
dollars.  The  share  of  Virginia,  being  iV®?  parts,  would  be 
one  hundred  and  ninety  dollars.  The  share  of  Connecticut, 
being  xi?  parts,  would  be  seventy  dollars.  Then  suppose 
Virginia  had  fifty  carriages,  and  Connecticut  two.  The  share 
of  Virginia  being  one  hundred  and  ninety  dollars,  this  must,  of 
course,  be  collected  from  the  owners  of  carriages,  and  there 
would,  therefore,  be  collected  from  each  carriage  three  dollars 
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and  eighty  cents.  The  share  of  Connecticut  being  seventy 
dollars,  each  carriage  would  pay  thirty-five  dollars. 

If  any  state  had  no  carriages,  there  could  be  no  apportion- 
ment at  all.  This  mode  is  too  manifestly  absurd  to  be  suppcMrted, 
and  has  not  even  been  attempted  in  debate. 

But  two  expedients  have  been  proposed,  of  a  very  extraordi- 
nary nature,  to  evade  the  difficulty. 

1.  To  raise  the  money,  a  tax  on  carriages  would  produce, 
not  by  laying  a  tax  on  each  carriage  uniformly,  but  by  selecting 
different  articles  in  different  states,  so  that  the  amount  paid  in 
each  state  may  be  equal  to  the  sum  due  upon  a  principle  of  ap- 
portionment. One  state  might  pay  by  a  tax  on  carriages,  another 
by  a  tax  on  slaves,  &c. 

I  should  have  thought  this  merely  an  exercise  of  ingenuity, 
if  it  had  not  been  pressed  with  some  earnestness ;  and  as  this 
was  done  by  gentlemen  of  high  respectability  in  their  profes- 
sion, it  deserves  a  serious  answer,  though  it  is  very  difficult  to 
give  such  a  one. 

1.  This  is  not  an  apportionment  of  a  tax  on  carriaiges,  but 
of  the  money  a  tax  on  carriages  might  be  supposed  to  produce, 
which  is  quite  a  different  thing. 

S.  It  admits  that  congress  cannot  lay  a  uniform  tax  on  all 
carriages  in  the  union,  in  any  mode,  but  that  they  may  on  car- 
riages in  one  or  more  states.  They  may,  therefore,  lay  a  tax  on 
carriages  in  fourteen  states,  but  not  in  the  fifteenth. 

3.  If  congress,  according  to  this  new  decree,  may  select  car- 
riages as  a  proper  object  in  one  or  more  states,  but  omit  them 
in  otliers,  I  presume  they  may  omit,  them  in  all,  and  select  other 
articles. 

Suppose,  then,  a  tax  on  carriages  would  produce  one  hun- 
dred thousand  dollars,  and  a  tax  on  horses  a  like  sum,  and  a 
hundred  thousand  dollars  were  to  be  apportioned  according 
»to  that  mode.  Gentlemen  might  amuse  themselves  with  call- 
ing this  a  tax  on  carriages,  or  a  tax  on  horses,  while  not  a 
single  carriage,  nor  a  single  horse,  was  taxed  throughout  the 
union. 
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4.  Such  an  arbitrary  method  of  taxing  different  states  differ- 
ently is  a  suggestion  altogether  new,  and  vwouid  lead,  if  prac- 
tised, to  such  dangerous  consequences  that  it  will  require  very 
powerful  arguments  to  show  that  that  method  of  taxing  would 
be  in  any  manner  compatible  with  the  constitution,  with  which 
at  present  I  deem  it  utterly  irreconcilable,  it  being  altogether 
destructive  of  the  notion  of  a  common  interest,  upon  which  the 
very  principles  of  the  constitution  are  founded,  so  fSsur  as  the 
condition  of  the  United  States  will  admit. 

The  second  expedient  proposed  was  that  of  taking  carriages^ 
among  other  things,  in  a  general  assessment.  This  amounts  to 
saying  that  congress  may  lay  a  tax  on  carriages,  but  that  they 
may  not  do  it  unless  they  blend  it  with  other  subjects  of  taxa- 
tion. For  this  no  reason  or  authority  has  been  given,  and,  in 
addition  to  other  suggestions  offered  by  the  counsel  on  that  side, 
affords  an  irrefragable  proof,  that,  when  positions  plainly  so  un- 
tenable are  offered  to  counteract  the  principle  contended  for  by 
the  opposite  counsel,  the  principle  itself  is  a  right  one  ;  for  no 
one  can  doubt,  that,  if  better  reasons  could  have  been  offered, 
they  would  not  have  escaped  the  sagacity  and  learning  of  the 
gentlemen  who  offered  them. 

There  is  no  necessity  or  propriety  in  determining  what  is,  or 
is  not,  a  direct,  or  indirect,  tax  in  all  cases. 

Some  difficulties  may  occur  which  we  do  not  at  present 
foresee.  Perhaps  a  direct  tax,  in  the  sense  of  the  constitution, 
can  mean  nothing  but  a  tax  on  something  inseparably  annexed 
to  the  soil ;  something  capable  of  apportionment  under  all  such 
circumstances. 

A  land  or  a  poll  tax  may  be  considered  of  this  description. 

The  latter  is  to  be  considered  so  particularly,  under  the  pres- 
ent constitution,  on  account  of  the  slaves  in  the  southern  states, 
who  give  a  ratio  in  the  representation  in  the  proportion  of  three 
to  five.  ^ 

Either  of  these  is  capable  of  apportionment. 

In  regard  to  other  articles  there  may  possibly  be  considerable 
doubt 
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It  is  sufficient,  on  the  present  ooeudan,  for  the  court  to  be 
flAtisfied  that  this  is  not  a  direct  tax  contemplated  hj  the  con* 
stitution,  in  order  to  affinn  the  present  judgment ;  eince^  if  it 
cannot  be  apportioned,  it  most  necessariljr  be  uniform. 

I  am  clearly  of  opinion  this  is  not  a  direct  tax,  in  the  seoft 
of  the  constitution,  and,  therefore,  that  the  judgm^it  ought  to 
be  affirmed* 

Judgment  affirmed. 
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CALDER  AND  WIFE  v.  BULL  AND  WIFE. 
August  Tebh,  1798. 

[3  Dallafl*8  ReporU,  366  -  401.] 

As  all  the  important  facts  in  this  case  are  stated  in  the  open- 
ing of  Judge  Chase's  opinion,  no  abstract  is  needed.  The  opin- 
ions of  the  court  were  given  seriatim^  as  follows :  — 

Chase,  J.  —  The  decision  of  one  question  determines,  in  my 
opinion,  the  present  dispute.  I  shall,  therefore,  state  from  the 
record  no  more  of  the  case  than  I  think  necessary  for  the  con- 
sideration of  that  question  only. 

The  legislature  of  Connecticut,  on  the  second  Thursday  of 
May,  1795,  passed  a  resolution,  or  law,  which,  for  the  reasons 
assigned,  set  aside  a  decree  of  the  court  of  probate  for  Hart- 
ford, on  the  21st  of  March,  1793,  which  decree  disap- 
proved of  the  will  of  Normand  Morrison  (the  grandson)  made 
the  21st  of  August,  1779,  and  refused  to  record  the  said 
will ;  and  granted  a  new  hearing  by  the  said  court  of  probate, 
with  liberty  of  appeal  therefrom,  in  six  months.  A  new  hear-, 
ing  was  had,  in  virtue  of  this  resolution,  or  law,  before  the  said 
court  of  probate,  who,  on  the  27th  of  July,  1795,  approved  the 
said  will,  and  ordered  it  to  be  recorded.  At  August,  1795, 
appeal  was  then  had  to  the  superior  court  at  Hartford,  who,  at 
February  term,  1796,  affirmed  the  decree  of  the  court  of  pro- 
bate. Appeal  was  had  to  the  supreme  court  of  errors  of  Con- 
necticut, who,  in  June,  1796,  adjudged  that  there  were  no 
errors.  More  than  eighteen  months  elapsed  from  the  decree  of 
the  court  of  probate,  (on  the  1st  of  March,  1793,)  and  thereby 
Caleb  Bull  and  wife  were  barred  of  all  right  of  appeal  by  a 
statute  of  Connecticut.  There  was  no  law  of  that  state  where- 
by a  new  hearing  or  trial  before  the  said  court  of  probate 
might  be  obtained.     Calder  and  wife  claim  the  premises  in 
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question,  in  right  of  his  wife,  as  heiress  of  N.  Morrison,  physi 
cian ;  Bull  and  wife  claim  under  the  will  of  N.  Morrison,  the 
grandson. 

The  counsel  for  the  plaintiffs  in  error  contend  that  the  said 
resolution  or  law  of  the  legislature  of  Connecticut,  granting  a 
new  hearing  in  the  above  case,  is  an  ex  post  facto  law,  prolub- 
ited  by  the  constitution  of  the  United  States ;  that  any  law  of 
the  federal  government,  or  of  any  of  the  state  governments, 
contrary  to  the  constitution  of  the  United  States,  is  void;  and 
that  this  court  possesses  the  power  to  declare  such  law  void. 

It  appears  to  me  a  self-evident  proposition,  that  the  several 
state  legislatures  retain  all  the  powers  of  legislation,  del^ated 
to  them  by  the  state  constitutions,  which  are  not  expressly 
taken  away  by  the  constitution  of  the  United  States.  The 
establishing  courts  of  justice,  the  appointment  of  judges,  and 
the  making  regulations  for  the  administration  of  justice,  within 
each  state,  according  to  its  laws,  on  all  subjects  not  entrusted 
to  the  federal  government,  appears  to  me  to  be  the  peculiar  and 
exclusive  province  and  duty  of  the  state  legislatures.  All  the 
powers  delegated  by  the  people  of  the  United  States  to  the 
federal  government  are  defined,  and  no  constructive  powers  can 
be  exercised  by  it ;  and  all  the  powers  that  remain  in  the  state 
governments  are  indefinite,  except  only  in  the  constitution  of 
Massachusetts. 

The  effect  of  the  resolution  or  law  of  Connecticut  above 
stated  is  to  revise  a  decision  of  one  of  its  inferior  courts,  called 
the  court  of  probate  for  Hartford,  and  to  direct  a  new  hearing 
of  the  case  by  the  same  court  of  probate  that  passed  the  de- 
cree against  the  will  of  Normand  Morrison.  By  the  existing 
law  of  Connecticut  a  right  to  recover  certain  property  had 
vested  in  Calder  and  wife,  the  appellants,  in  consequence  of  a 
decision  of  a  court  of  justice ;  but,  in  virtue  of  a  subsequent 
resolution  or  law,  and  the  new  hearing  thereof,  and  the  decision 
in  consequence,  this  right  to  recover  certain  property  was  di- 
vested, and  the  right  to  the  property  declared  to  be  in  Bull  and 
wife,  the  appellees.     The  sole  inquiry  is,  whether  this  resolu- 
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tion  or  law  of  Connecticut,  having  such  operation,  is  an  ex 
post  facto  law,  within  the  prohibition  of  the  federal  ccmsti- 
tution? 

Whether  the  legislature  of  any  of  the  states  can  revise  and 
correct  by  law  a  decision  of  any  of  its  courts  of  justice, 
although  not  prohibited  by  the  constitution  of  the  state,  is  a 
question  of  very  great  importance,  and  not  necessary  now  to 
be  determined  ;  because  the  resolution  or  law  in  question  does 
not  go  so  far.  I  cannot  subscribe  to  the  omnipotence  of  a  state 
le^lature,  or  that  it  is  absolute  and  without  control ;  although 
its  authority  should  not  be  expressly  restrained  by  the  constitu- 
tion, or  fundamental  law,  of  the  state.  The  people  of  the 
United  States  erected  their  constitutions,  or  forms  of  govern- 
ment, to  establish  justice,  to  promote  the  general  welfare,  to 
secure  the  blessings  of  Uberty,  and  to  protect  their  persons 
and  property  from  violence.  The  purposes  for  which  men  en- 
ter into  society  will  determine  the  nature  and  terms  of  the  social 
compact ;  and  as  they  are  the  foundation  of  the  legislative 
power,  they  will  decide  what  are  the  proper  objects  of  it.  The 
nature  and  ends  of  legislative  power  will  limit  the  exercise  of  it. 
This  fundamental  principle  flows  from  the  very  nature  of  our 
free,  republican  governments,  that  no  man  should  be  compelled 
to  do  what  the  laws  do  not  require  ;  nor  to  refrain  from  acts 
which  the  laws  permit.  There  are  acts  which  the  federal,  or 
state  legislature  cannot  do,  without  exceeding  their  authority. 
There  are  certain  vital  principles  in  our  free,  republican  gov- 
ernments, which  will  determine  and  overrule  an  apparent  and 
flagrant  abuse  of  legislative  power;  as,  to  authorize  manifest 
injustice  by  positive  law  ;  or,  to  take  away  that  security  for  per- 
sonal liberty,  or  private  property,  for  the  protection  whereof 
the  government  was  established.  An  act  of  the  legislature,  for 
I  cannot  call  it  a  law,  contrary  to  the  great  first  principles  of 
the  social  compact,  cannot  be  considered  a  rightful  exercise  of 
legislative  authority.  The  obligation  of  a  law,  in  governments 
established  on  express  compact  and  on  republican  principles, 
must  be  determined  by  the  nature  of  the  power  on  which  it  is 
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founded.  A  few  instances  will  suffice  to  explain  what  I  mean. 
A  law  that  punishes  a  citizen  for  an  innocent  action,  or,  in 
other  words,  for  an  act  which  when  done  was  in  violation  of 
no  existing  law  ;  a  law  that  destroys,  or  impairs,  the  lawful  pri- 
vate contracts  of  citizens  ;  a  law  that  makes  a  man  a  judge  in 
his  own  cause ;  or  a  law  that  takes  property  from  A.  and  gives 
it  to  B. ;  —  it  is  against  all  reason  and  justice  for  a  people  to 
entrust  a  l^slature  with  such  powers ;  and,  tiierefore,  it  can- 
not be  presumed  that  they  have  done  it.  The  genius,  the  na- 
ture, and  the  spirit  <^  our  state  governments  amount  to  a  pro- 
hibition of  such  acts  of  legislation ;  and  the  general  principles 
of  law  and  reason  forbid  them.  The  legislature  may  enjoin, 
permit,  forbid,  and  punish ;  they  may  declare  new  crimes ;  and 
establish  rules  of  conduct  for  ail  its  citizens  in  future  cases; 
they  may  command  what  is  right,  and  prohibit  what  is  wrong ; 
but  they  cannot  change  innocence  into  guilt ;  or  punish  inno- 
cence as  a  crime ;  or  violate  tlie  right  of  an  antecedent,  lawful, 
private  contract,  or  the  right  of  private  property.  To  main- 
tain that  our  federal  or  state  legislature  possesses  such  powers, 
if  they  had  not  been  expressly  restrained,  would,  in  my  opin- 
ion, be  a  political  heresy,  altogether  inadmissible  in  our  free, 
republican  governments. 

All  the  restrictions  contained  in  the  constitution  of  the  United 
States  on  the  power  of  the  state  legislatures  were  provided  in 
favor  of  the  authority  of  the  federal  government.  The  prohi- 
bition against  their  making  any  ex  post  facto  laws  was  intro- 
duced ibr  greater  caution,  and  very  probably  arose  from  the 
knowledge  that  the  parliament  of  Great  Britain  claimed  and 
exercised  a  power  to  pass  such  laws,  under  the  denomination  of 
bills  of  attainder,  or  bills  of  pains  and  penalties ;  the  first  inflict- 
ing capital,  and  the  other  less  punishment.  These  acts  were 
legislative  judgments,  and  an  exercise  of  judicial  power.  Some- 
times they  respected  the  crime,  by  declaring  acts  to  be  treason 
which  were  not  treason  when  committed ;  *  at  other  times  they 

*  The  case  of  the  Earl  of  Strafford,  in  1641. 
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violated  the  rules  of  evidence  (to  supply  a  deficiency  of  legal 
proof)  by  admitting  one  vritness  when  the  existing  lavir  required 
two ;  by  receiving  evidence  without  oath ;  or  the  oath  of  the 
wife  against  the  husband  ;  or  other  testimony,  which  the  courts 
of  justice  would  not  admit ;  *  at  other  times  they  inflicted  pun- 
ishments, where  the  party  was  not  by  law  liable  to  any  pun- 
ishment ;  f  and  in  other  cases  they  inflicted  greater  punishment 
than  the  law  annexed  to  the  offence.  %  The  ground  for  the  ex- 
ercise of  such  legislative  power  was  this,  that  the  safety  of  the 
kingdom  depended  on  the  death,  or  other  punishment,  of  the 
offender ;  as  if  traitors,  when  discovered,  could  be  so  formida- 
able,  or  the  government  so  insecure  !  With  very  few  excep- 
tions, the  advocates  of  such  laws  were  stimulated  by  ambition, 
or  personal  resentment,  and  vindictive  malice.  To  prevent 
such  and  similar  acts  of  violence  and  injustice,  I  believe,  the 
federal  and  state  legislatures  were  prohibited  from  passing  any 
bin  of  attainder,  or  any  ex  post  facto  law. 

The  constitution  of  the  United  States,  article  1 ,  section  9, 
prohibits  the  legislature  of  the  United  States  from  passing  any 
ex  post  facto  law  ;  and,  in  section  10,  lays  several  restrictions 
on  the  authority  of  the  legislatures  of  the  several  states ;  and, 
among  them,  ^'  that  no  state  shall  pass  any  ex  post  facto  law.'' 

It  may  be  remembered  that  the  legislatures  of  several  of  the 
states,  to  wit,  Massachusetts,  Pennsylvania,  Delaware,  Mary- 
land, and  North  and  South  Carolina,  are  expressly  prohibit- 
ed, by  their  state  constitutions,  from  passing  any  ex  post  facto 
law. 

I  shall  endeavor  to  show  what  law  is  to  be  considered  an 
ex  post  facto  law,  within  the  words  and  meaning  of  the  prohi- 
bition in  the  federal  constitution.  The  prohibition,  ^'  that  no 
state  shall  pass  any  ex  post  facto  law/'  necessarily  requires  some 


*  The  case  of  Sir  John  Fenwick,  in  169& 

fThe  banishment  of  Lord  Clarendon,  1669, 19  Car.  TL,  c.  10,  and  of  the 
Bishop  of  Atterbury,  in  1723,  9  Geo.  L,  c.  17. 
tTfae  Coventry  act,  1670, 23  and  23  Car.  II.,  c.  1. 
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explanation  ;  for,  naked  and  without  explanation,  it  is  unintel* 
ligible,  and  means  nothing.  Literally,  it  is  only  that  a  law 
shall  not  be  passed  concerning  and  after  the  fact,  or  thing  done, 
or  action  committed.  I  would  ask.  What  fact,  of  what  nature, 
or  kind,  and  by  whom  done  ?  That  Charles  I.,  king  of  Eng- 
land, was  beheaded ;  that  Oliver  Cromwell  was  protector  of 
England ;  that  Louis  XVL,  late  king  of  France,  was  guillotined ; 
are  all  facts  that  have  happened  ;  but  it  would  be  nonsense  to 
suppose  that  the  states  were  prohibited  from  making  any 
law  after  either  of  these  events,  and  with  reference  thereto. 
The  prohibition,  in  the  letter,  is  not  to  pass  any  law  concern- 
ing and  after  the  fact ;  but  the  plain  and  obvious  meaning  and 
intention  of  the  prohibition  is  this :  that  the  legislatures  of  the 
several  states  shall  not  pass  laws,  after  a  fact  done  by  a  subject, 
or  citizen,  which  shall  have  relation  to  such  fact,  and  shall  pun- 
ish him  for  having  done  it.  The  prohibition  considered  in  this 
light  is  an  additional  bulwark  in  favor  of  the  personal  security 
of  the  subject,  to  protect  his  person  from  punishment  by  l^iis- 
lative  acts  having  a  retrospective  operation.  I  do  not  think  it 
was  inserted  to  secure  the  citizen  in  his  private  rights,  of  either 
property,  or  contracts.  The  prohibitions  not  to  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts,  and  not 
to  pass  any  law  impairing  the  obligation  of  contracts,  were  in- 
serted to  secure  private  rights ;  but  the  restriction  not  to  pass 
any  ex  post  facto  law  was  to  secure  the  person  of  the  subject 
from  injury,  or  punishment,  in  consequence  of  such  law.  If 
the  prohibition  against  making  ex  post  facto  laws  was  in- 
tended to  secure  personal  rights  from  being  affected,  or  in- 
jured, by  such  laws,  and  the  prohibition  is  sufficiently  exten- 
sive for  that  object,  the  other  restraints  I  have  enumerated 
were  unnecessary,  and,  therefore,  improper ;  for  both  of  them 
are  retrospective. 

I  will  state  what  laws  I  consider  ex  post  facto  laws,  within 
the  words  and  the  intent  of  the  prohibition.  1st.  Every  law 
that  makes  an  action  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal ;  and  punishes  such 
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action.  2d.  Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was  when  committed.  3d.  Every  law  that 
changes  the  punishment,  and  inflicts  a  greater  punishment  than 
the  law  annexed  to  the  crime  when  committed.  4th.  Every 
law  that  alters  the  legal  rules  of  evidence,  and  receives  less 
or  different  testimony  than  the  law  required  at  the  time  of  the 
conamission  of  the  offence,  in  order  to  convict  the  offender. 
All  these,  and  similar  laws,  are  manifestly  unjust  and  oppressive. 
In  my  opinion,  the  true  distinction  is  between  ex  post  facto 
laws,  and  retrospective  laws.  Every  ex  post  facto  law  must 
necessarily  be  retrospective  ;  but  every  retrospective  law  is  not 
an  ex  post  fj^cto  law.  The  former  only  are  prohibited.  Ev- 
ery law,  that  takes  away,  or  impairs,  rights  vested  agreeably  to 
existing  laws,  is  retrospective,  and  is  generally  unjust,  and  may 
be  oppressive ;  and  it  is  a  good  ^general  rule  that  a  law  should 
have  no  retrospect ;  but  there  are  cas^s  in  which  laws  may 
justly,  and  for  the  benefit  of  the  community,  and  also  of  indi- 
viduals^ relate  to  a  time  antecedent  to  their  commencement ;  as 
statutes  of  oblivion,  or  of  pardon.  They  are  certainly  retro- 
spective, and  literally  both  concerning  and  after  the  facts  com- 
mitted. But  I  do  not  consider  any  law  ex  post  facto,  within 
the  prohibition,  that  mollifies  the  rigor  of  the  criminal  law; 
but  only  those  that  create  or  aggravate  the  crime,  or  increase 
the  punishment,  or  change  the  rules  of  evidence,  for  the  purpose 
of  conviction.  Every  law,  that  is  to  have  an  operation  before 
the  making  thereof,  as  to  commence  at  an  antecedent  time  ;  or 
to  save  time  from  the  statute  of  limitations  ;  or  to  excuse  acts 
which  were  unlawful,  and  before  committed,  and  the  like,  is 
retrospective.  But  such  laws  may  be  proper  or  necessary,  as 
the  case  may  be.  There  is  a  great  and  apparent  difference 
between  making  an  unlawful  act  lawful,  and  the  making  an 
innocent  action  criminal,  and  punishing  it  as  a  crime.  The 
expressions  '^  ex  post  facto  laws  "  are  technical ;  they  had  been 
in  use  long  before  the  revolution,  and  had  acquired  an  appro- 
priate meaning,  by  legislators,  lawyers,  and  authors.  The  cele- 
brated and  judicious  Sir  William  Blackstone,  in  his  Conunenta- 
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ries,  considers  an  ex  post  fticto  law  precisely  in  the  same  light  I 
have  done.  His  opinion  is  confirmed  by  his  successor,  Mr. 
Wooddeson  ;  and  by  the  author  of  the  Federalist,  whom  I  es- 
teem superior  to  both,  for  his  extensive  and  accurate  knowledge 
of  the  true  principles  of  government. 

I  also  rely  greatly  on  the  definition  or  explanation  of  ex  post 
facto  laws,  as  given  by  the  conventions  of  Massachusetts,  Mary- 
land, and  North  CaroUna,  in  their  several  constitutions,  or  forais 
.  of  government.    , 

In  the  declaration  of  rights  by  the  convention  of  Massachu- 
setts, part  1,  section  24,  "  Laws  made  to  punish  actions  done 
before  the  existence  of  such  laws,  and  which  have  not  been 
declared  crimes  by  preceding  laws,  are  unjust,"  &c. 

In  the  declaration  of  rights  by  the  convention  of  Maryland, 
article  15th,  "  Retrospective  laws,  punishing  facts  committed 
before  the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppressive,"  &c. 

In  the  declaration  of  rights  by  the  convention  of  North  Car- 
olina, article  24th,  I  find  the  same  definition,  precisely  in  the 
same  words,  as  in  the  Maryland  constitution. 

In  the  declaration  of  rights  by  the  convention  of  Delaware, 
article  11th,  the  same  definition  was  clearly  intended,  but  inac- 
curately expressed,  by  saying,  "  laws,  punishing  offences  (instead 
of  actions,  or  facts)  committed  before  the  existence  of  such 
laws,  are  oppressive,"  &c. 

I  am  of  opinion  that  the  fact,  contemplated  by  the  prohibi- 
tion, and  not  to  be  affected  by  a  subsequent  law,  was  some  fiict 
to  be  done  by  a  citizen,  or  subject. 

In  2  Lord  Raymond's  Reports  1352,  Raymond,  J.  called  the 
statute,  7  Geo.  I.,  statute  2,  par.  8,  about  registering  contracts 
for  South  Sea  stock,  an  ex  post  facto  law,  because  it  afiected 
contracts  made  before  the  statute. 

In  the  present  case  there  is  no  fact  done  by  Bull  and  wife, 
plaintifis  in  error,  that  is  in  any  manner  afiected  by  the  law  or 
resolution  of  Connecticut.  It  does  not  concern  or  relate  to 
any  act  done  by  them.    The  decree  of  the  court  of  probate  of 
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HartfcMrdy  on  the  21st  of  Murch,  in  oopseqaence  of  wMcb 
CeMer  and  wife  claiin  a  right  to  the  property  in  question^ 
was  given  before  the  said  hw,  op  resolution,  and  ia  tfast 
sense  was  affected  and  set  aside  by  it ;  and  in  eonseqtmice  of 
the  law  allowing  a  hearing,  and  the  decision  in  favor  of  the 
will,  they  have  lost  what  they  would  have  been  entitled  to,  if 
the  law,  or  resolution,  and  the  decision  in  consequence  thereof, 
had  not  been  made.  The  decree  of  the  court  of  probate  is 
the  only  fact  on  which  the  law,  or  resolution,  operates.  In  my 
judgment  the  case  of  the  plaintiffs  in  error  is  not  within  the 
letter  of  the  prohibition  ;  and,  fcHr  reasons  assigned,  I  am  clear* 
ly  ef  opinien  that  it  is  not  within  the  intention  of  the  prohibi- 
tion ;  and  if  within  the  intention,  but  out  of  the  letter,  I  should 
not,  therefore,  c(Hisider  myself  justified  to  continue  it  within 
the  prohibition,  and,  therefore,  that  the  whole  was  void. 

It  was  ai^ed  by  the  eounsel  for  the  plaintiffs  in  error,  thai 
the  legislature  of  Conneetieut  h«d  no  constitationiJ  power  to 
make  the  resohitioa,  or  lawV  in  question,  granting  a  new  hear- 
ing, &c.. 

Without  giving  an  opinion,  at  this  time,  whether  this  court 
hast  jurisdiction  to  decide  that  any  law  made  by  congress,  con- 
tiafy  to  the  ccmstitution  <^  the  United  States,  is  vcxd ;  I  am 
folly  satisfied  that  this  court  has  no  jurisdiction  to  determine 
that  any  law  of  any  state  legislature,  contrary  to  the  oonstitu* 
tion  of  such  state,  is  void.  Further,  if  this  court  had  such  ju* 
risdiction,  yet  it  doea  not  appear  to  me^  that  the  resolution,  or 
law,  in  question,  is  eontcary  to  the  charter  of  Conneetieut,  or 
its  eonstitution,  whieh  is  said  by  counsel  to  be  composed  of  its 
charter,,  acts  of  assembly,  and  usages  and  customs.  I  diould 
think  that  the  courts  of  Connecticut  are  the  furoper  tribunab 
to  decide,  whether  laws  contrary  to  the  constitution  thereof  are 
void,  in  the  present  case  they  have,  both  in  the  inferior  and 
superior  courts,  determined  that  the  resolution,  or  law,  in  qne»- 
tion,  was  not  contmry  to  either  their  state,  or  the  federal,  con«- 
stitaticm. 

Te  show  that  the  resolution  was  oootrary  to  the  oonslitulioa 
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of  the  United  States,  it  was  contended,  that  the  words,  ^^  ex  post 
facto  law,"  have  a  precise  and  accurate  meaning,  and  oonvey 
but  one  idea  to  professional  men,  which  is,  ''by  matter  of 
after  fact ;  by  something  after  the  fact."  And  Coke  upon  Lil- 
tleton,  241,  Feame  on  Contingent  Remainders  (old  edition),  175 
and  203,  Powell  on  Devises,  1 13,  133,  134,  were  cited ;  and  the 
Table  to  Coke's  Reports  (by  Wilson),  title  ''Ex  Post  Facto,"  was 
referred  to.  There  is  no  doubt  that  a  man  may  be  a  trespasser 
from  the  b^inning,  by  a  matter  of  after  fact ;  as,  where  an 
entry  is  given  by  law,  and  the  party  abuses  it ;  or  where  the 
law  gives  a  distress,  and  the  party  kills,  or  works,  the  distress. 

I  admit,  anact  unlawful  in  the  beginning  may,  in  some  cases, 
become  lawful  by  matter  of  after  fact. 

I  also  agree  that  the  words,  ''  ex  post  facto,"  have  the  mean- 
ing contended  for,  and  no  other,  in  the  cases  cited,  and  in  all 
similar  cases;  where  they  are  used  unconnected  with,  and 
without  relation  to,  legislative  acts,  or  laws. 

There  appears  to  me  a  manifest  distinction  between  the  case 
where  one  &ct  relates  to  and  affects  another  fact,  as,  where  an 
after  fact,  by  operation  of  law,  makes  a  former  fieict  either  law- 
ful or  unlawful ;  and  the  case  where  a  law,  made  after  a  fact 
done,  is  to  operate  on  and  to  affect  such  fact.  In  the  first  case 
both  the  acts  are  done  by  private  persons.  In  the  second  case 
the  first  act  is  done  by  a  private  person,  and  the  second  act  is 
done  by  the  legislature  to  affect  the  first  act. 

I  believe  that  but  one  instance  can  be  found  in  which  a  Brit- 
ish judge  called  a  statute,  that  afiected  contracts  made  before 
the  statute,  an  ex  post  facto  law  ;  but  the  judges  of  Great  Brit- 
ain always  considered  penal  statutes,  that  created  crimes,  or  in- 
creased the  punishment  of  them,  as  ex  post  facto  laws. 

If  the  term  '<  ex  post  facto  law  "  is  to  be  construed  to  include 
and  to  prohibit  the  enacting  of  any  law  after  a  fact,  it  will  greatly 
restrict  the  power  of  the  federal  and  state  legislatures ;  and  the 
^consequences  of  such  a  construction  may  not  be  foreseen. 

If  the  prohibition,  to  make  no  ex  post  facto  laws,  extends  to 
all  laws  made  after  the  &ct,  the  two  prohibitions,  not  to  make 
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anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts, 
and  not  to  pass  any  law  impairing  the  obligation  of  contracts, 
were  improper  and  unnecessary. 

It  was  further  urged,  that,  if  the  provision  does  not  extend  to 
prohibit  the  making  any  law  after  a  fact,  then  all  choses  in  ac- 
tion, all  lands  by  devise,  all  personal  property  by  bequest  or 
distribution,  by  elegit,  by  execution,  by  judgments,  particu- 
larly on  torts,  will  be  unprotected  from  the  l^slative  power 
of  the  states;  rights  vested  may  be  divested  at  the  will  and 
pleasure  of  the  state  legislatures ;  and,  therefore,  that  the  true 
construction  and  meaning  of  the  prohibition  is,  that  the  states 
pass  no  law  to  deprive  a  citizen  of  any  right  vested  in  him  by 
existing  laws. 

It  is  not  to  be  presumed,  that  the  federal  or  state  legislatures 
will  pass  laws  to  deprive  citizens  of  rights  vested  in  them  by 
existing  laws,  unless  for  the  benefit  of  the  whole  community, 
and  on  making  full  satisfaction.  The  restraint  against  making 
any  ex  post  facto  laws  was  not  considered  by  the  framers  of 
the  constitution  as  extending  to  prohibit  the  depriving  a  citi- 
zen even  of  a  vested  right  to  property ;  or  the  provision,  "  that 
private  property  should  not  be  taken  for  public  use  without  just 
compensation,"  was  unnecessary. 

It  seems  to  me,  that  the  right  of  property,  in  iU  origin,  could 
only  arise  from  compact,  express,  or  implied,  and  I  think  it  the 
better  opinion,  that  the  right,  as  well  as  the  mode,  or  manner,  of 
acquiring  property,  and  of  alienating  or  transferring,  inheriting, 
or  transmitting  it,  is  conferred  by  society,  is  regulated  by  civil 
institution,  and  is  always  subject  to  the  rules  prescribed  by  pos- 
itive law.  When  I  say  that  a  right  is  vested  in  a  citizen,  I 
mean  that  he  has  the  power  to  do  certain  actions,  or  to  pos- 
sess certain  things,  according  to  the  law  of  the  land. 

If  any  one  has  a  right  to  property,  such  right  is  a  perfect  and 
exclusive  right ;  but  no  one  can  have  such  right  before  he  has 
acquired  a  better  right  to  the  property  than  any  other  person  in 
the  world ;  a  right,  therefore,  only  to  recover  property  cannot  be 
called  a  perfect  and  exclusive  right.   I  cannot  agree  that  a  right  to 
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property  vested  in  Calder  and  wife,  in  consequence  of  the  de- 
cree of  the  21st  of  March,  1783,  disapproving  of  the  will  of 
Morrison,  the  grandson.  If  the  will  was  valid,  Mra.  Calder 
could  have  no  right,  as  heiress  of  Morrison,  the  physician ;  but 
if  the  will  was  set  aside,  she  had  an  undoubted  title. 

The  resolution,  or  law,  alone,  had  no  manner  of  effect  on  any 
right  whatever  vested  in  Calder  and  wife.  The  resolution,  or 
law,  combined  with  the  new  hearing,  and  the  decision  in  virtue 
of  it,  took  away  their  right  to  recover  the  property  in  questioo. 
But  when  combined  they  took  away  no  right  of  property  vested 
in  Calder  and  wife ;  because  the  decree  against  the  will  (2l8t 
March,  1783)  did  not  vest  in  or  transfer  any  property  to  them. 

I  am  under  a  necessity  to  give  a  construction,  or  explanation, 
of  the  words,  ^'  ex  post  facto  law,"  because  they  have  not  any 
certain  meaning  attached  to  them.  But  I  will  not  go  fisLrtto 
than  I  feel  myself  bound  to  do ;  and  if  I  ever  exercise  the  juris- 
diction, I  will  not  decide  any  law  to  be  void,  but  in  a  very  clear 
case. 

I  anil  of  opinion  that  the  decree  of  the  supreme  court  of 
errors  of  Connecticut  be  affirmed,  with  costs. 

Paterson,  J.  —  The  constitution  of  Connecticut  is  made  up 
of  usages,  and  it  appears,  that  its  legislature  have,*  from  the  be- 
ginning, exercised  the  power  of  granting  new  trials*  This  hss 
been  uniformly  the  case  till  the  year  176S,  when  this  power 
was,  by  a  legislative  act,  imparted  to  the  superior  and  county 
courts.  But  the  act  does  not  remove  or  annihilate  the  preex- 
isting power  of  the  legislature  in  this  particular ;  it  only  com- 
municates to  other  authorities  a  concurrence  of  jurisdiction  as 
to  the  awarding  of  new  trials.  And  the  fiict  is,  that  the  legii* 
lature  have,  in  two  instances,  exercised  this  power  since  the 
passing  of  the  law  in  1762.  They  acted  in  a  double  capacity, 
as  a  house  of  legislation,  with  undefined  authority,  and  also  as 
a  court  of  judicature  in  certain  exigencies.  Whether  the  latter 
arose  from  the  indefinite  nature  of  their  legislative  powers,  or 
in  some  other  way,  it  is  not  necessary  to  discuss.    From  the 
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best  infotniatioii,  however,  which  I  have  been  able  to  collect  on 
this  subject,  it  appears,  that  the  legi^ture,  or  general  court,  of 
Connecticut,  originaUy  possessed  and  exercised  all  legislative, 
executive,  and  judicial  authority :  and  that,  from  time  to  tim6, 
they  distributed  the  two  latter  in  such  manner  as  they  thought 
pr<^r;  but  without  parting  with  the  general  superintending 
power,  or  the  right  of  exercising  the  same,  whenever  they  riioukl 
judge  it  expedient  But  be  this  as  it  may,  it  is  sufficieA  for 
the  present  to  observe,  that  they  have,  on  certain  occasions,  ex- 
ercised judicial  authority  from  the  commencement  of  their  civil 
polity.  This  usage  makes  up  part  of  the  constitution  of  Con- 
necticut, and  we  are  bound  to  consider  it  as  such,  unless  it  be 
inconsistent  with  the  constitution  of  the  United  States.  True 
it  is,  that  the  awaiding  of  new  trials  falls  properiy  within  the 
province  of  the  judiciary ;  but  if  the  legislature  of  Connectik 
cut  have  been  in  the  uninterrupted  exercise  of  this  authority 
in  certain  cases,  we  must  in  such  cases  respect  their  decisions 
as  flowing  from  a  competent  jurisdiction,  or  constitutional  or- 
gan. And,  therefore,  we  may,  in  the  present  instance,  consider 
the  legislature  of  the  state  as  having  acted  in  their  customary 
judicial  capacity.  If  so,  there  is  an  end  of  the  question.  For 
if  the  pow^  thus  exercised  comes  more  properly  within  the 
description  of  a  judicial  than  of  a  legislative  power ;  and  if,  by 
usage,  or  the  constitution,  which  in  Connecticut  are  synony- 
mous terms,  the  legislature  of  that  state  acted  in  both  capaci- 
ties ;  then,  in  the  case  now  before  us,  it  would  be  Mr  to  con- 
sider the  awarding  of  a  new  trial  as  an  act  emanating  from  the 
judiciary  side  of  the  department.  But  as  this  view  of  the  sub- 
ject militates  against  the  plaintiffs  in  error,  their  counsel  has 
contended  for  a  reversal  of  the  judgment  on  the  ground,  that 
the  awarding  of  a  new  trial  was  the  effect  of  a  legislative  act, 
and  that  it  is  unconstitutional,  because  an  ex  post  facto  law. 
For  the  si4e  of  ascertaining  the  meaning  of  these  terms,  I  will 
consider  the  resolution  of  the  general  court  of  Connecticut  as 
the  exercise  of  a  legislative,  and  not  a  judicial  authority.  The 
qnestioii,  then,  which  arises  on  the  pleadings  in  this  cause,  is, 
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whether  the  reeolution  of  the  legislature  of  Connecticut  be  an 
ex  post  fieicto  law,  within  the  meaning  of  the  constitution  of 
the  United  States?  I  am  of  opinion  that  it  is  not  The 
« words,  '^  ex  post  facto,"  when  applied  to  a  law,  have  a  technical 
meaning,  and  in  legal  phraseology  refer  to  crimes,  pains,  and 
penalties.  Judge  Blackstone's  description  of  the  terms  is  dear 
and  accurate.  ''There  is,"  says, he,  ''a  still  more  unreasona- 
ble method  than  this,  which  is  called  making  of  laws,  ex  post 
&cto ;  when,  after  an  action,  indifferent  in  itself,  is  committed, 
the  l^slator,  then,  for  the  first  time,  declares  it  to  have  been  a 
crime,  and  inflicts  a  punishment  upon  the  person  who  has  com- 
mitted it  Here  it  is  impossible,  that  the  party  could  foresee 
that  an  action,  innocent  when  it  was  done,  should  be  afterwards 
converted  to  guilt  by  a  subsequent  law  ;  he  had,  therefore,  no 
cause  to  abstain  from  it ;  and  all  punishment,  for  not  abstain- 
ing, must,  of  consequence,  be  cruel  and  unjust"  (1  Blackstone's 
Commentaries,  46.)  Here  the  meaning  annexed  to  the  terms, 
''  ex  post  facto  laws,"  unquestionably  refers  to  crimes,  and  nothing 
else.  The  historic  page  abundantly  evinces  that  the  power  of 
passing  such  laws  should  be  withheld  from  legislators ;  as  it  is  a 
dangerous  instrument  in  the  hands  df  bold,  unprincipled,  aspir- 
ing, and  party  men,  and  has  been  too  often  used  to  effect  the 
roost  detestable  purposes. 

On  inspecting  such  of  our  state  constitutions  as  take  no- 
tice of  laws  made  ex  post  facto,  we  shall  find  that  they  are  un- 
derstood in  the  same  sense. 

The  constitution  of  Massachusetts,  article  24th  of  the  deda- 
ration  of  rights :  — 

''  Laws,  made  to  punish  for  actions  done  before  the  existence 
of  such  laws,  and  which  have  not  been  declared  crimes  by  pre- 
ceding laws,  are  unjust,  oppressive,  and  inconsistent  with  the 
fundamental  principles  of  a  free  government" 

The  constitution  of  Delaware,  article  11th  of  the  declaration 
of  rights :  — 

^^  That  retrospective  laws,  punishing  offences  committed  be- 
fore the  existence  of  such  laws,  are  oppressive  and  unjust,  and 
ought  not  to  be  made." 
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The  coDBtitQtion  of  MarykiKly  article  16ch  of  the  dedamtMHi 
of  rights:  — 

'^  That  retroepectiye  laws,  punishing  &ct8  committed  before 
the  existence  of  such  laws,  and  by  them  only  declared  criminal^ 
are  oppressive,  unjust,  and  incompatible  with  liberty ;  wherefore 
no  ex  post  facto  law  ought  to  be  made." 

The  constitution  of  North  Carolina,  article  24th  of  the  decla- 
ration of  rights :  — 

"  That  retrospective  laws,  punishing  fietcts  committed  before 
the  existence  of  such  laws,  and  by  them  only  declared  crnnuial, 
are  oppressive,  unjust,  and  incompatible  with  liberty ;  where- 
fore no  ex  post  facto  law  ought  to  be  made." 

From  the  above  passages  it  appears,  that  ex  post  facto  hws 
have  an  appropriate  signification ;  they  extend  to  penal  st&tates, 
and  no  further ;  they  are  restricted  in  legal  estimation  to  the  crea- 
tion,  and,  perhaps,  enhancement,  of  crimes,  pains,  and  penalties^ 

The  enhancement  of  a  crime,  or  penalty,  seems  to  come  with- 
in the  same  mischief  as  the  creation  of  a  crime  or  penalty  ;  and 
therefore  they  may  be  classed  together. 

Again,  the  words  of  the  constitution  of'  the  United  States 
are,  ^  That  no  state  shall  pass  any  bill  of  attainder,  ex  post  fiicto 
law,  or  law  impairing  the  obligation  of  contracts."  Article  1st, 
section  10. 

Where  is  the  necessity  or  use  of  the  latter  words,  if  a  law 
impairing  the  obligation  of  contracts  be  comprehended  within 
the  terms  ex  post  facto  law  ?  It  is  obvious,  from  the  specifica- 
tion of  contracts  in  the  laM  member  of  the  clause,  that  the 
ftaniers  of  the  constitution  did  not  understand  or  use  the  words 
in  the  sense  contended  for  on  the  part  of  the  plaintiffs  in  error. 
They  understood  and  used  tlfe  words  in  their  known  and  appro- 
priate signification,  as  referring  to  crimes,  pains,  and  penalties, 
and  no  further.  The  arrangement  of  the  distinct  members  of 
this  section  necessarily  points  to  this  meaning. 

I  had  an  ardent  desire  to  have  extended  the  provision  in  the 
constitution  to  retrospective  laws  in  generaL  There  is  neither 
policy  nor  safety  in  such  laws ;  and,  therefore,  I  have  always 
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truly  observed  of  retrospective  laws  of  every  description,  that 
they  neither  accord  with  sound  legiabution,  nor  the  fundamental 
principles  of  the  social  compact  But,  on  fuH  consideration,  I 
am  convinced  that  ex  post  facto  laws  must  be  limited  in  the 
manner  already  expressed ;  they  must  be  talran  in  their  techni- 
cal, which  is  also  their  common  and  general  accq>tation,  and 
are  not  to  be  understood  in  their  literal  sense. 

Ibxdbll,  J.  ^-  Though  I  concur  in  the  general  result  of  the 
opinions  which  have  been  delivered,  I  cannot  entirely  adopt  the 
reasons  that  are  assigned  upon  the  occasion! 

From  the  best  information  to  he  cdlected,  relative  to  the 
constitution  of  Connecticut,  it  appears,  that  the  legislature  of 
that  state  has  been  in  the  uniform,  uninterrupted  habit  of  ex- 
ercising a  general  superintending  power  over  its  courts  of  law, 
by  granting  new  trials.  It  may,  indeed,  appear  strange  to  some 
of  us,  that  in  any  form  there  should  exist  a  power  to  giant, 
with  respect  to  suits  depending  or  adjudged,  new  rights  of  trial, 
new  privileges  of  proceeding,  not  previously  recognized  and 
regulated  by  positive  institutions ;  but  such  is  the  established 
usage  of  Connecticut,  and  it  is  obviously  consistent  with  the 
general  superintending  authority  of  her  legislature.  Nor  is  it 
altogether  without  some  sanction,  for  a  legislature  to  act  as  a 
court  of  justice.  In  England  we  know  that  one  branch  of  the 
parliament,  the  house  of  lords,  not  only  exercises  a  judicial 
power  in  cases  of  impeachment,  and  for  the  trial  of  its  own 
members,  but,  as  the  court  of  dernier  resort,  takes  cognizance  of 
many  suits  at  law,  and  in  equity  ;  and  that,  in  construction  of 
law,  the  jurisdiction  there  exereised  is  by  the  kii^  in  fuU  par- 
liament, which  shows,  that,  in  its  origin,  the  causes  were,  proba- 
bly, heard  before  the  whole  parliament  When  Connectieut 
was  settled,  the  right  of  empowering  her  legishture  to  superin- 
lepd  the  courts  of  justice  viras,  I  presume,  early  assumed ;  and 
its  expediency,  as  applied  to  the  local  circumstances  and  mu- 
niqipol  policy  of  the  state,  is  sanctioned  by  a  long  and  unifonii 
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pnctioe.  The  power,  however,  19  judicial  in  its  nature  ;  and 
whenever  it  is  exercised,  as  in  the 'present  instance,  it  is  an  ex- 
ercise of  judicial,  not  of  legislative  authority. 

But  let  us,  for  a  moment,  suppoee  that  the  resolution,  graait- 
ing  a  new  trial,  was  a  legidative  act,  it  will  bj  no  means  follow 
that  it  is  an  act  affected  by  the  constitutional  prohibition,  that 
'^  no  state  shall  pass  any  ex  post  facto  law."  I  will  endeavor  to 
state  the  general  principles  which  influence  me  on  this  point, 
succinctly  and  clearly,  though  I  have  not  had  an  opportunity  to 
reduce  my  opinion  to  writing. 

If,  then,  a  government,  composed  of  legislative,  executive, 
and  judicial  departments,  were  established  by  a  constitutioii 
which  imposed  no  limits  on  the  l^islative  power,  the  conse- 
quence would  inevitably  be,  that  whatever  the  legislative  power 
chose  to  enact  would  be  lawfully  enacted,  and  the  judicial 
power  could  never  interpose  to  pronounce  it  void.  It  is  true 
that  some  speculative  jurists  have  held  that  a  legislative  act 
against  natural  justice  must,  in  itself,  be  void ;  but  I  cannot 
think,  that,  under  such  a  government,  any  court  of  justice  would 
possess  a  power  to  declare  it  so.  Sir  William  Blackstone,  hav- 
ing put  the  strong  case  of  an  act  of  parliament  which  should 
authorise  a  man  to  try  his  own  cause  explicitly  adds,  that,  even 
in  that  case,  **  there  is  no  court  that  has  power  to  defeat  the 
intent  of  the  legislature,  when  couched  in  such  evident  and  ex- 
press words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
legislature,  or  no.''     1  Blackstone's  Commentaries,  91. 

In  order,  therefore,  to  guard  against  so  great  an  evil,  it  has 
been  the  policy  of  all  the  American  states,  which  have,  indi- 
vidually, framed  their  state  constitutions  since  the  revolution, 
and  of  the  people  of  the  United  States,  when  they  framed  the 
federal  constitution,  to  define  with  precision  the  objects  of  the 
legislative  power,  and  to  restrain  its  exercise  within  marked  and 
settled  boundaries.  If  any  act  of  Tx>ngress,  or  of  the  legislar 
tuie  of  a  state,  violates  those  constitutional  provisions,  it  is  un- 
questionably void ;  though,  I  admit,  that,  as  the  authority  to 
declare  it  void  is  of  a  delicate  and  awful  nature,  the  court  will 
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never  resort  to  that  authority,  but  in  a  dear  and  urgent  case. 
If,  on  the  other  hand,  the  legislature  of  the  union,  or  the  legi^ 
lature  of  any  member  of  the  union,  shall  pass  a  law  within  the 
general  Ecope  of  their  constitutional  power,  the  court  cannot 
pronounce  it  to  be  void,  merely  because  it  is  in  their  judgment 
contrary  to  the  principles  of  natural  justice.  The  ideas  of  nat- 
ural justice  are  regulated  by  no  fixed  standard  ;  the  ablest  and 
the  purest  men  have  differed  upon  the  subject ;  and  all  that  the 
court  could  properly  say,  in  such  an  event,  would  be,  that  the 
l^slature  (possessed  of  an  equal  right  of  opinion)  had  passed 
an  act  which,  in  the  opinion  of  the  judges,  was  inconsistent 
with  the  abstract  principles  of  natural  justice.  There  are,  then, 
but  two  lights  in  which  the  subject  can  be  viewed.  1st.  If  the 
l^dature  pursue  the  authcnity  delegated  to  th^n,  their  acts  are 
valid.  3d.  If  they  transgress  the  boundaries  of  that  authority, 
their  acts  are  invalid.  In  the  former  case  they  exerciae  the 
discretion  vested  in  them  by  the  people,  to  whom  alone  they 
are  responsible  for  the  faithful  discharge  of  their  trust ;  but  in 
the  latter  case  they  violate  a  fundamental  law,  which  must  be 
our  guide,  whenever  we  are  called  upon  as  judges  to  determine 
the  validity  of  a  legislative  act 

Still,  however,  in  the  present  instance,  the  act,  or  resolution, 
of  the  legislature  of  Connecticut  cannot  be  regarded  as  an  ex 
post  facto  law  ;  for  the  true  construction  of  the  prohibition  ex- 
tends to  criminal,  not  to  civil  cases.  It  is  only  in  criminfd 
cases,  indeed,  in  which  the  danger  to  be  guarded  against  is 
greatly  to  be  apprehended.  The  history  of  every  country  in 
Europe  will  furnish  flagrant  instances  of  tyranny  exercised  under 
the  pretext  of  penal  dispensations.  Rival  factions,  in  thdr 
efforts  to  crush  each  other,  have  superseded  all  the  forms,  and 
suppressed  all  the  sentiments  of  justice ;  while  attainders,  on 
the  principle  of  retaliation  and  proscription,  have  marked  all  the 
vicissitudes  of  party  triumph.  The  temptation  to  such  abuses 
of  power  is,  unfortunately,  too  alluring  for  human  virtue ;  and, 
therefore,  the  framers  of  the  American  ccmstitutions  have  wisely 
denied  to  the  respective  legislatures,  federal  as  well  as  state,  the 
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poflseflBion  of  the  power  itself;  they  shall  not  pass  any  ex  poet 
fiicto  law ;  or,  in  other  words,  they  shall  not  inflict  a  punishment 
for  any  act  which  was  innocent  at  the  time  it  was  committed ; 
nor  increase  the  degree  of  punishment  previously  denounced 
for  any  specific  offence. 

The  policy,  the  reason,  and  humanity  of  the  prohibition,  do 
not,  I  repeatr  extend  to  civil  cases,  to  cases  that  merely  affect 
the  private  property  of  citizens.     Some  of  the  most  necessary 
and  important  acts  of  legislation  are,  on  the  contrary,  founded 
upon  the  principle,  that  private  rights  must  yield  to  public  exi- 
gencies.    Highways  are  run  through  private  grounds.     Fortifi- 
cations,  light-houses,  and  other  public  edifices,  are  necessarily 
sometimes  built  upon  the  soil  owned  by  individuals.     In  such 
and  similar  cases,  if  the  owners  should  refuse  voluntarily  to 
accommodate  the  public,  they  must  be  constrained,  as  far  as  the 
public  necessities  require ;  and  justice  is  done  by  allowing  them 
a  reasonable  equivalent.     Without  the  possession  of  this  power 
the  operations  of  government  would  often  be  obstructed,  and 
society  itself  would  be  endangered.     It  is  not  sufiicient  to  urge 
that  the  power  may  be  abused,  for  such  is  the  nature  of  all 
power,  —  such  is  the  tendency  of  every  human  institution;  and 
it  might  as  fairly  be  said  that  the  power  of  taxation,  which  is 
only  circumscribed  by  the  discretion  of  the  body  in  which  it  is 
vested,  ought  not  to  be  granted,  because  the  legislature,  disre- 
garding its  true  objects,  might,  for  visionary  and  useless  projects, 
impose  a  tax  to  the  amount  of  nineteen  shillings  in  the  pound. 
We  must  be  content  to  limit  power  where  we  can  ;  and  where 
we  cannot,  consistently  with  its  use,  we  must  be  content  to  re- 
pose a  salutary  confidence.     It  is  our  consolation,  that  there 
never  existed  a  government,  in  ancient  or  modern  times,  more 
free  from  danger,  in   this  respect,   than  the  governments  of 
America. 

Upon  the  whole,  though  there  cannot  be  a  case  in  which  an 
ex  post  facto  law  in  criminal  matters  is  requisite,  or  justifiable, 
(for  Providence  never  can  intend  to  promote  the  prosperity  of 
any  country  by  bad  means,)  yet  in  the  present  instance  the 
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objection  does  not  arise ;  because,  Ist,  if  the  act  of  the  leguk- 
tore  of  Connecticut  was  a  judicial  act,  it  is  not  within  the  words 
of  th«  constitution  ;  and  2d,  even  if  it  was  a  legislative  act,  it  is 
not  within  the  meaning  of  the  prohibition. 

CusHiNo,  J.  — The  case  appears  to  me  to  be  dear  of  all 
cK£Bculty,  taken  either  way.  If  the  act  is  a  judicial  act,  it  is 
not  touched  by  the  fedend  constitution ;  and  if  it  is  a  l^iislative 
«ot,  it  is  maintained  and  justified  by  the  ancient  and  unifonn 
practice  of  the  state  of  Connecticut. 

Judgment  affirmed. 
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MARTIN  V.  HUNTER'S  LESSEE, 
Febbuart  Term,  181&      • 

[1  Wheaton'i  Reports,  304  -  382.} 

In  1791  Hunter  commenced  a  suit  against  Martin  in  one  of 
the  district  courts  of  Virginia,  where,  three  years  afterwards,  a 
judgment  was  given  in  ftLT<Mr  of  Martin.  Hunter  appealed  to 
the  court  of  appeals,  the  highest  court  of  law  in  Virginia,  and 
in  1810  obtained  a  rerersal  of  the  judgment  of  the  district 
court.  Martin  then  brought  the  case  into  the  supreme  court 
of  the  United  States,  bj  writ  of  error,  and  obtained  a  judg- 
ment reversing  that  of  the  court  of  appeals  of  Virginia,  in  1813* 
Thereupon  a  mandate  issued  to  the  court  of  appeah  requiring 
the  judgment  of  the  supreme  court  to  be  carried  into>efiect. 
This  the  court  of  appeals  declined  doing,  upon  the  ground  that 
the  act  of  congress  allowing  appeals  from  that  court  to  the 
supreme  court  was  not  in  pursuance  of  the  constitution  of  the 
United  States.  A  writ  of  error  was  taken  out  by  Martin, 
founded  upon  this  refusal  to  obey  the  mandate  of  the  supreme 
court ;  and  in  February  term,  1816,  the  opinion  of  the  supreme 
court  was  delivered  by  Judge  Story,  as  follows :  — 

This  is  a  writ  of  error  from  the  court  of  a{^als  of  Virginia, 
founded  upon  the  refusal  of  that  court  to  obey  the  mandate  of 
this  court,  requiring  the  judgment  rendered  in  this  very  cause, 
at  February  term,  1813,  to  be  carried  into  due  execution.  The 
following  is  the  judgment  of  thei  court  of  appeals  rendered  on 
the  mandate :  '^  The  court  is  unanimously  of  opinion  that,  the 
appellale  power  of  the  supreme  court  of  the  United  States  does 
not  extend  to  this  court,  under  a  sound  construction  of  the 
constitution  of  the  United  States ;  that  so  much  of  the  twenty- 
fifth  section  of  the  act  of  congress  to  establish  the  judicial 
iwii.an. 
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oooitf  of  the  United  States,  as  extends  the  appellate  jorisdie- 
tioD  of  the  supreme  court  to  this  oonrt,  is  not  in  pnnoanoe  of 
the  constitation  of  the  United  States ;  that  the  writ  of  error  in 
this  cause  was  improvident] j  allowed  under  the  authority  of 
that  act ;  that  the  proceedings  thereon  in  the  supreme  court 
were  coram  turn  jvdicej  in  relation  to  this  court,  and  that  obe- 
dience to  its  mandate  be  declined  by  the  court" 

The  questions  involved  in  this  judgment  are  of  great  impor- 
tance and  delicacy.  Perhaps  it  is  not  too  much  to  affinn,  that, 
upon  their  right  decision,  rest  some  of  the  most  solid  principles 
which  have  hitherto  been  supposed  to  sustain  and  protect  the 
constitution  itself.  The  great  respectability,  too,  of  the  court 
whose  decisions  we  are  called  upon  to  review,  and  the  entire 
deference  which  we  entertain  for  the  learning  and  ability  of  that 
court,  add  much  to  the  difficulty  of  the  task  which  has  so  un- 
welcoroely  fallen  upon  us.  It  is,  however,  a  source  of  consola- 
tion, that  we  have  had  the  assistance  of  most  able  and  learned 
arguments  to  aid  our  inquiries  ;  and  that  the  opinion  which  is 
now  to  be  pronounced  has  been  weighed  with  every  solicitude 
to  come  to  a  correct  result,  and  matured  after  solemn  delibera- 
tion. 

Before  proceeding  to  the  principal  questions,  it  may  not  be 
unfit  to  dispose  of  some  preliminary  considerations  which  hare 
grown  out  of  the  arguments  at  the  bar. 

The  constitution  of  the  United  States  was  ordained  and 
established,  not  by  the  states  in  their  sovereign  capacities,  but, 
emphatically,  as  the  preamble  of  the  constitution  declares,  by 
<<  the  people  of  the  United  States."  There  can  be  no  doubt 
that  it  was  competent  to  the  people  to  invest  the  general  gov- 
ernment with  all  the  powers  which  they  might  deem  proper  and 
necessary,  to  extend  or  restrain  these  powers  according  to  their 
own  good  pleasure,  and  to  ^ve  them  a  paramount  and  supreme 
authority.  As  little  doubt  can  there  be  that  the  people  had  a 
right  to  prohibit  to  the  states  the  exercise  of  any  powers  which 
were,  in  their  judgment,  incompatible  with  the  objects  of  the 
general  compact ;  to  make  the  powers  of  the  state  governments, 
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in  given  cases,  subordinate  to  those  of  the  nation,  or  to  reserve 
to  themselves  those  sover^n  authorities  which  they  might  not 
choose  to  delegate  to  either.  The  constitution  was  not,  there- 
fore, necessarily  carved  out  of  existing  state  sovereignties,  nor  a 
surrender  of  powers  already  existing  in  state  institutions ;  for  the 
powers  of  the  states  depend  upon  their  own  constitutions ;  and 
the  people  of  every  state  had  the  right  to  modify  and  restrain 
them  according  to  their  own  views  of  policy  or  principle.  On 
the  other  hand,  it  is  perfectly  clear,  that  the  sovereign  powers 
vested  in  the  state  governments  by  their  respective  constitu- 
tions remained  unaltered  and  unimpaired,  except  so  far  as  they 
were  granted  to  the  government  of  the  United  States. 

These  deductions  do  not  rest  upon  general  reasoning,  plain 
and  obvious  as  they  seem  to  be.  They  have  been  positively 
recognized  by  one  of  the  articles  in  amendment  of  the  constitu- 
tion, which  declares  that  ^'  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people.'^ 
The  government,  then,  of  the  United  States,  can  claim  no  pow- 
ers which  are  not  granted  to  it  by  the  constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication.  On  the  other  hand,  this  instru- 
ment, like  every  other  grant,  is  to  have  a  reasonable  construc- 
tion, according  to  the  import  of  its  terms ;  and  where  a  power 
is  expressly  given  in  general  terms,  it  is  not  to  be  restrained  to 
particular  cases,  unless  that  construction  grow  *out  of  the  con- 
text expressly,  or  by  necessary  implication.  The  words  are  to 
be  taken  in  their  natural  and  obvious  sense,  and  not  in  a  sense 
unreasonably  restricted  or  enlarged. 

The  constitution  unavoidably  deals  in  general  language.     It 

did  not  suit  the  purposes  of  the  people,  in  framing  this  great 

charter  of  our  liberties,  to  provide  for  minute  specifications  of 

its  powers,  or  to  declare  the  means  by  which  those  powers 

should  be   carried  into  execution.     It  was  foreseen  that  this 

would  be  a  perilous  and  difficult,  if  not  an  impracticable,  task. 

The  instrument  was  not  intended  to  provide  merely  for  the 
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exigenciei  of  a  few  years,  but  was  to  endure  through  a  long 
lapse  of  ages,  the  events  of  which  were  locked  up  in  the  in- 
scrutable purposes  of  Providence.  It  could  not  be  foreseea 
what  new  changes  and  modifications  of  power  might  be  india- 
pensable  to  effectuate  the  general  objects  of  the  charter ;  and 
restrictions  and  specifications,  which,  at  the  present,  might  seem 
salutary,  might,  in  the  end,  prove  the  overthrow  of  the  system 
itself.  Hence  its  powers  are  expressed  in  general  terms,  leaving 
to  the  legislature,  from  time  to  time,  to  adopt  its  own  means  to 
efiectuate  legitimate  objects,  and  to  mould  and  model  the  exer- 
cise of  its  powers,  as  its  own  wisdom,  and  the  public  interests, 
should  require. 

With  these  principles  in  view,  principles  in  respect  to  which 
no  difference  of  opinion  ought  to  be  indulged,  let  us  now  pro- 
ceed to  the  interpretation  of  the  constitution,  so  far  as  r^;ardi 
the  great  points  in  controversy. 

The  third  article  of  the  constitution  is  that  which  norast  prin- 
cipally attract  our  attention.  The  first  section  declares  "  the 
judicial  power  of  the  United  States  shall  be  vested  in  one  su- 
preme court,  and  in  such  other  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  establish."  The  seooad 
section  declares  that  '^  the  judicial  power  shall  extend  to  aU 
oases  in  law  or  equity,  arising  under  this  constitution,  the  laws 
of  the  United  States,  and  the  treaties  made,  or  which  shall  be 
made,  under  their  authority  ;  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls ;  to  all  cases  of  admiralty 
and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between  two  or  more 
states  ;  between  a  state  and  citizens  of  another  state  ;  between 
citizens  of  different  states  ;  between  citizens  of  the  same  state, 
claiming  lands  under  the  grants  of  different  states ;  and  between 
a  state  or  the  citizens  thereof,  and  foreign  states^  citizens,  or 
subjects."  It  then  proceeds  to  declare,  that,  "  in  all  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consub,  and  those 
in  which  a  state  shall  be  a  party,  the  supreme  court  shdl  have 
original  jurisdiction.    In  all  the  other  cases  befora  mentioned, 
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the  supreme  court  shall  have  appellate  jarisdtction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regulations 
as  the  congress  shall  make." 

Such  is  the  language  of  the  article  creating  and  defining  the 
judicial  power  of  the  United  States.  It  is  the  voice  of  the 
whole  American  people  solemnly  declared,  in  estabHshing  one 
great  department  of  that  government  which  was  in  many  respects 
national,  and  in  all  supreme.  It  is  a  part  of  the  very  same  in- 
strument which  was  to  act  not  merely  upon  individuals,  but 
upon  states  ;  and  to  deprive  them  altogether  of  the  exercise  of 
some  powers  of  sovereignty,  and  to  restrain  and  regulate  them 
in  the  exercise  of  others. 

Let  this  article  be  carefully  weighed  and  considered.  The 
language  of  the  article  throughout  is  manifestly  designed  to  be 
mandatory  upon  the  legislature.  Its  obligatory  force  is  so  im- 
perative that  congress  could  not,  without  a  violation  of  its  duty, 
have  refused  to  carry  it  into  operation.  The  judicial  power  of 
the  United  States  ahaU  be  vested  (not  may  be  vested)  in  one 
supreme  court,  and  in  such  inferior  courts  as  congress  may, 
from  time  to  time,  ordain  and  establish.  Could  congress  have 
lawfully  refused  to  create  a  supreme  court,  or  to  vest  in  it  the 
constitutional  jurisdiction  ?  '*  The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behavior, 
and  shall,  at  stated  times,  receive,  for  their  services,  a  compen- 
sation which  shall  not  be  diminished  during  their  continuance 
in  office."  Could  congress  create  or  limit  any  other  tenure  of 
the  judicial  office  ?  Could  they  refuse  to  pay,  at  stated  times, 
the  stipulated  salary,  or  diminish  it  during  the  continuance  in 
office  ?  But  one  answer  can  be  given  to  these  questions :  it 
must  be  in  the  negative.  The  object  of  the  constitution  was  to 
establish  three  great  departments  of  government ;  the  l^isla- 
tive,  the  executive,  and  the  judicial  department.  The  first  was 
to  pass  laws,  the  second  to  approve  and  execute  them,  and  the 
third  to  expound  and  enforce  them.  Without  the  latter,  it 
would  be  impossible  to  carry  into  efiect  some  of  the  express 

provisions  of  the  constitution.     How,  otherwise,  could  crimes 
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against  the  United  States  be  tried  and  punished  ?  How  could 
causes  between  two  states  be  heard  and  determined?  The 
judicial  power  must,  therefore,  be  vested  in  s<Hne  court,  by 
congress ;  and  to  suppose  that  it  was  not  an  obligation  binding 
on  them,  but  might,  at  their  pleasure,  be  omitted  or  declined, 
is  to  suppose,  that,  under  the  sanction  of  the  constitution,  they 
might  defeat  the  constitution  itself;  —  a  construction  which 
would  lead  to  such  a  result  cannot  be  sound. 

The  same  expression,  '^  shall  be  vested,"  occurs  in  other  parts 
of  the  constitution,  in  defining  the  powers  of  the  other  coordi- 
nate branches  of  the  government.  The  first  article  declares 
that  ^^  all  legislative  powers  herein  granted  shall  be  vested  in  a 
congress  of  the  United  States."  Will  it  be  contended  that  the 
legislative  power  is  not  absolutely  vested?  that  the  words 
merely  refer  to  some  future  act,  and  mean  only  that  the  legisla- 
tive power  may  hereafter  be  vested  ?  The  second  article  de- 
clares that  ^^  the  executive  power  shall  be  vested  in  a  president 
of  the  United  States  of  America."  Could  congress  vest  it  io 
any  other  person ;  or  is  it  to  await  their  good  pleasure,  whether 
it  is  to  vest  at  all  ?  It  is  apparent,  that  such  a  construction,  in 
either  case,  would  be  utterly  inadmissible.  Why,  then,  is  it  enti- 
tled to  a  better  support  in  reference  to  the  judicial  department? 

If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial  power 
of  the  United  States,  it  is  a  duty  to  vest  the  whole  judicial 
power.  The  language,  if  imperative  as  to  one  part,  is  impera- 
tive as  to  all.  If  it  were  otherwise,  this  anomaly  would  exist, 
that  congress  might  successively  refuse  to  vest  the  jurisdiction 
in  any  one  class  of  cases  enumerated  in  the  constitution,  and 
thereby  defeat  the  jurisdiction  as  to  all ;  for  the  constitution  has 
not  singled  out  any  class  on  which  congress  are  bound  to  act  in 
preference  to  others. 

The  next  consideration  is  as  to  the  courts  in  which  the  judi- 
cial power  shall  be  vested.  It  is  manifest  that  a  supreme  court 
must  be  established ;  but  whether  it  be  equally  obligatory,  to 
establish  inferior  courts,  is  a  question  of  some  difficulty.  If 
congress  may  lawfuUy  omit  to  establish  inferior  courts,  it  might 
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follow,  that  in  some  of  the  enumerated  cases  the  judicial  power 
could  nowhere  exist.  The  supreme  court  can  have  original 
jurisdiction  in  two  classes  of  cases  only,  namely,  in  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consuls,  and  in 
cases  in  which  a  state  is  a  party.  Congress  cannot  vest  any 
portion  of  the  judicial  power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself;  and  if,  in  any  of  the 
cases  enumerated  in  the  constitution,  the  state  courts  did  not 
then  possess  jurisdiction,  the  appellate  jurisdiction  of  the  su- 
preme court  (admitting  that  it  could  act  on  state  courtis)  could 
not  reach  those  cases,  and,  consequently,  the  injunction  of  the 
constitution,  that  the  judicial  power  ^'  shall  be  vested,"  would 
be  disobeyed.  It  would  seem,  therefore,  to  fellow,  that  con- 
gress are  bound  to  create  some  inferior  courts,  in  which  to  vest 
all  that  jurisdiction  which,  under  the  constitution,  is  exclusively 
vested  in  the  United  States,  and  of  which  the  supreme  court 
cannot  take  original  cognizance.  They  might  establish  one  or 
more  inferior  courts;  they  might  parcel  out  the  jurisdiction 
among  such  courts,  from  time  to  time,  at  their  own  pleasure. 
But  the  whole  judicial  power  of  the  United  States  should  be, 
at  all  times,  vested,  either  in  an  original  or  appellate  form,  in 
some  courts  created  under  its  authority. 

This  construction  will  be  fortified  by  an  attentive  examina- 
tion of  the  second  section  of  the  third  article.  The  words  are, 
^'the  judicial  power  shall  extend,"  &c.  Much  minute  and 
elaborate  criticism  has  been  employed  upon  these  words.  It 
has  been  argued,  that  they  are  equivalent  to  the  words  ^^  may 
extend,"  and  that  '^  extend  "  means  to  widen  to  new  cases  not 
before  within  the  scope  of  the  power.  For  the  reasons  which 
have  been  already  stated,  we  are  of  opinion  that  the  words  are 
used  in  an  imperative  sense.  They  import  an  absolute  grant  of 
judicial  power.  They  cannot  have  a  relative  signification  ap- 
plicable to  powers  already  granted ;  for  the  American  people 
had  not  made  any  previous  grant.  The  constitution  was  for  a 
new  government,  organized  with  new  substantive  powers,  and 
not  a  mere  supplementary  charter  to  a  government  already  ex- 
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isting.  The  confederation  was  a  compact  between  states ;  and 
its  structure  and  powers  were  whoUy  unlike  those  of  the  national 
government.  The  constitution  was  an  act  of  the  people  of  the 
United  States  to  supersede  the  confederation,  and  not  to  be  in- 
grafted on  it>  as  a  stock  through  which  it  was  to  receive  life  and 
nourishment 

If,  indeed,  the  relative  signification  could  be  fixed  upcxi  the 
term  '^  extend,"  it  could  not  (as  we  shall  hereafter  see)  subserve 
the  purposes  of  the  argument  in  support  of  which  it  has  been 
adduced.  This  imperative  sense  of  the  words,  '^  shall  extend  " 
is  strengthened  by  the  context  It  is  declared,  that,  ^'  in  all 
cases  affecting  ambassadors,  &c.,  the  supreme  court  shall  have 
original  jurisdiction."  Could  congress  withhold  original  juris- 
diction in  these  cases  from  the  supreme  court  ?  The  dause 
proceeds,  —  '^  in  all  the  other  cases  before  mentioned  the  su- 
preme court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the 
congress  shall  make."  The  very  exception  here  shows  that  the 
framers  of  the  constitution  used  the  words  in  an  imperative 
sense.  What  necessity  could  there  exist  for  this  exception,  if 
the  preceding  words  were  not  used  in  that  sense  ?  Without 
such  exception,  congress  would,  by  the  preceding  words,  have 
possessed  a  complete  power  to  regulate  the  appellate  juiiscfie- 
tion,  if  the  language  were  only  equivalent  to  the  words  *^  may 
have"  appellate  jurisdiction.  It  is  apparent,  then,  that  the 
exception  was  intended  as  a  limitation  upon  the  preceding 
words,  to  enable  congress  to  r^ulale  and  restrain  the  i^^idkte 
power,  as  the  pubUc  interests  might,  from  time  to  time,  require. 

Other  clauses  in  the  constitution  might  be  brought  in  aid  of 
this  construction ;  but  a  minute  examination  of  them  cannot  be 
necessary,  and  would  occupy  too  much  time.  It  will  be  found, 
that,  whenever  a  particular  object  is  to  be  effected,  the  fauDignage 
of  the  constitution  is  always  imperative,  and  cannot  be  disre* 
garded  without  violating  the  first  principles  of  public  duty.  On 
the  other  hand,  the  l^slative  powers  are  given  in  language 
which  implies  discretion,  as,  from  the  nature  of  kgidative  power, 

such  a  discretion  must  ever  be  exercised. 
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It  being,  then,  established,  that  the  language  of  this  dause  is 
imperative,  the  next  question  is  as  to  the  cases  to  which  it  shall 
apply.  The  answer  is  found  in  the  constitution  itself.  The 
judicial  power  shall  extend  to  all  the  cases  enumerated  in  the 
constitution.  As  the  mode  is  not  limited,  it  may  extend  to  all 
such  cases,  in  any  form  in  which  judicial  power  may  be  exer- 
cised. It  may,  therefore,  extend  to  them  in  the  shape  of  origi* 
nal  or  appellate  jurisdiction,  or  both ;  for  there  is  nothing  in  the 
nature  of  the  cases  which  binds  to  the  exercise  of  the  one  in 
preference  to  the  other. 

In  what  cases  (if  any)  is  this  judicial  power  exclusive,  or 
exclusive  at  the  election  of  congress  ?  It  will  be  observed,  that 
there  are  two  classes  of  cases  enumerated  in  the  constitution, 
between  which  a  distinction  seems  to  be  drawn.  The  iGrst  class 
includes  cases  arising  under  the  constitution,  laws,  and  treaties 
of  the  United  States  ;  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  cases  of  admiralty  and  maritime 
jurisdiction.  In  this  class  the  expression  is,  and  that  **  the  judi- 
cial power  shall  extend  to  all  cases  " ;  but  in  the  subsequent  part 
of  the  clause,  which  embraces  all  the  other  cases  of  national 
cognizance,  and  forms  the  second  class,  the  word  ''all"  is 
dropped,  seemingly  ex  indtiatrid.  Here  the  judicial  authority  is 
to  "  extend  to  controversies  "  (not  to  all  controversies)  ''  to  which 
the  United  States  shall  be  a  party,"  &c.  From  this  difference 
of  phraseology,  perhaps,  a  difference  of  constitutional  intention 
may  with  propriety  be  inferred.  It  is  hardly  to  be  presumed, 
that  the  variation  in  the  language  could  have  been  accidental; 
It  must  have  been  the  result  of  some  determinate  reason  ;  and 
it  is  not  very  difficult  to  find  a  reason  sufficient  to  support  the 
apparent  change  of  intention.  In  respect  to  the  first  class,  it 
may  well  have  been  the  intention  of  the  framers  of  the  con- 
stitution, imperatively  to  extend  the  judicial  power,  either  in  an 
original  or  appellate  form,  to  all  cases ;  and  in  the  latter  class  to 
leave  it  to  congress  to  qualify  the  jurisdiction,  original  or  appel- 
late, in  such  manner  as  public  policy  might  dictate. 

The  vital  importance  of  all  the  cases  enuqierated  in  the  first 
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claas  to  the  national  sovereignty  might  warrant  such  a  distinc- 
tion. In  the  first  place,  as  to  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  United  States.  Here  the  state 
courts  could  not,  ordinarily,  possess  a  direct  jurisdiction.  The 
jurisdiction  over  such  cases  could  not  exist  in  the  state  courts 
previous  to  the  adoption  of  the  constitution,  and  it  could  not 
afterwards  be  directly  conferred  on  them  ;  for  the  constitution 
expressly  requires  the  judicial  power  to  be  vested  in  courts 
ordained  and  established  by  the  United  States.  This  class  of 
cases  would  embrace  civil  as  well  as  criminal  jurisdiction,  and 
affect  not  only  our  internal  policy,  but  our  foreign  relations.  It 
would,  therefore,  be  perilous  to  restrain  it  in  any  manner  what- 
soever, inasmuch  as  it  might  hazard  the  national  safety.  The 
same  remarks  may  be  urged  as  to  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  who  are  emphatically  placed 
under  the  guardianship  of  the  law  of  nations ;  and  as  to  cases 
of  admiralty  and  maritime  jurisdiction,  the  admiralty  jurisdic- 
tion embraces  all  questions  of  prize  and  salvage,  in  the  correct 
adjudication  of  which  foreign  nations  are  deeply  interested ;  it 
embraces  also  maritime  torts,  contracts,  and  offences,  in  which 
the  principles  of  the  law  and  comity  of  nations  often  form  an 
essential  inquiry.  All  these  cases,  then,  enter  into  the  national 
policy,  affect  the  national  rights,  and  may  compromit  the  na- 
tional sovereignty.  The  original  or  appellate  jurisdiction  ought 
not,  therefore,  to  be  restrained,  but  should  be  ccMnmensurate 
with  the  mischiefs  intended  to  be  remedied,  and,  of  course, 
should  extend  to  all  cases  whatsoever. 

A  different  policy  might  well  be  adopted  in  reference  to  the 
second  class  of  cases ;  for  although  it  might  be  fit,  that  the  judi- 
cial power  should  extend  to  all  controversies  to  which  the 
United  States  should  be  a  party,  yet  this  power  might  not  have 
been  imperatively  given,  lest  it  should  imply  a  right  to  take 
cognizance  of  original  suits  brought  against  the  United  States  as 
defendants  in  their  own  courts.  It  might  not  have  been  deemed 
proper,  to  submit  the  sovereignty  of  the  United  States,  against 
their  own  will,  to  judicial  cognizance,  either  to  enforce  rights 
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or  to  prevent  wrongs ;  and  as  to  the  other  cases  of  the  second 
class,  they  might  well  be  left  to  be  exercised  under  the  excep- 
tions and  regulations  which  congress  might,  in  their  wisdom, 
choose  to  apply.  It  is  also  worthy  of  remark,  that  congress 
seem,  in  a  good  degree,  in  the  establishment  of  the  present 
judicial  system,  to  have  adopted  this  distinction.  In  the  first 
class  of  cases,  the  jurisdiction  is  not  limited  except  by  the  sub- 
ject-4natter ;  in  the  second,  it  is  made  materially  to  depend  upon 
the  value  in  controversy. 

We  do  not,  however,  profess  to  place  any  implicit  reliance 
upon  the  distinction  which  has  here  been  stated  and  endeavored 
to  be  illustrated.  It  has  the  rather  been  brought  into  view  in 
deference  to  the  legislative  opinion  which  has  so  long  acted 
upon  and  enforced  this  distinction.  But  there  is,  certainly, 
vast  weight  in  the  ailment  which  has  been  urged,  that  the 
constitution  is  imperative  upon  congress  to  vest  all  the  judicial 
power  of  the  United  States,  in  the  shape  of  original  jurisdic- 
tion, in  the  supreme  and  inferior  courts  created  under  its  own 
authority.  At  all  events,  whether  the  one  construction  or  the 
other  prevail,  it  is  manifest  that  the  judicial  power  of  the  United 
States  is  unavoidably,  in  some  cases,  exclusive  of  all  state  au- 
thority, and,  in  all  others,  may  be  made  so  at  the  election  of 
congress.  No  part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be  delegated  to 
state  tribunals.  The  admiralty  and  maritime  jurisdiction  is  of 
the  same  exclusive  cognizance ;  and  it  can  only  be  in  those 
cases  where,  previous  to  the  constitution,  state  tribunals  pos- 
sessed jurisdiction  independent  of  national  authority,  that  they 
can  now  constitutionally  exercise  a  concurrent  jurisdiction. 
Congress,  throughout  the  judicial  act,  and  particularly  in  the 
ninth,  eleventh,  and  thirteenth  sections,  have  legislated  upon 
the  supposition,  that,  in  all  the  cases  to  which  the  judicial  powers 
of  the  United  States  extended,  they  might  rightfully  vest  exclu- 
sive jurisdiction  in  their  own  courts. 

But  even  admitting  that  the  language  of  the  constitution  is 
not  mandatory,  and  that  congress  may  constitutionally  omit  to 
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T68t  the  judicial  power  in  oourts  of  the  United  Slates,  it  cannot 
be  denied,  that,  when  it  is  vested,  it  may  be  exercised  to  the 
utmost  constitutional  extent 

This  leads  us  to  the  consideration  of  the  great  question  as  to 
the  nature  and  extent  of  the  appellate  jurisdiction  of  the  United 
States.  We  have  already  seen  that  appeUate  jurisdiction  is 
given  by  the  constitution  to  the  supreme  court  in  all  cases  where 
it  has  not  original  jurisdiction ;  subject,  however,  to  such  ex* 
ceptions  and  regulations  as  congress  may  prescribe.  It  is,  there- 
fore, capable  of  embracing  every  case  enumerated  in  the  consti- 
tution which.is  not  exclusively  to  be  decided  by  way  of  original 
jurisdiction.  But  the  exercise  of  appeUate  jurisdiction  is  &r 
fipom  being  limited,  by  the  terms  of  the  constitution,  to  the  su- 
pr^ne  court.  There  can  be  no  doubt  that  congress  may  create 
a  succession  of  inferior  tribunals,  in  each  of  which  it  may  ¥est 
appellate  as  well  as  original  jurisdiction.  The  judicial  power 
is  delegated  by  the  constitution  in  the  most  general  terms,  and 
may,  therefore,  be  exercised  by  congress  under  every  variety  of 
form,  of  appellate  or  original  jurisdiction.  And  as  th»e  is 
nothing  in  the  constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  utmost  lati- 
tude of  which,  in  itB  own  nature,  it  is  susceptiUe. 

As,  then,  by  the  terms  of  the  constitution,  the  appellate  juris- 
diction is  not  limited  as  to  the  supreme  court,  and  as  to  this 
court  it  may  be  exercised  in  all  other  cases  than  those  of  which 
it  has  original  cognizance,  what  is  there  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases  ?  The  appellate 
power  is  not  limited  by  the  terms  of  the  third  article  to  any 
particular  courts.  The  words  are,  ^'  the  judicial  power  "  (which 
includes  appellate  power)  "  shall  extend  to  all  cases,"  &c.,  and 
<<  jn  all  other  cases  before  mentioned,  the  supreme  court  shall 
have  appellate  jurisdiction."  It  is  the  case,  then,  and  not  the 
court,  that  gives  the  jurisdiction.  If  the  judicial  power  extends 
to  the  case,  it  will  be  in  vain  to  search  in  the  letter  of  the  con- 
stitution for  any  qualification  as  to  the  tribunal  where  it  depends. 
It  is  incumbent,  then,  upon  those  who  assert  such  a  qualifica- 
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tion  to  show  its  existence  by  necessary  implication.  If  the  teit 
be  clear  and  distinct,  no  restriction  upon  its  plain  and  obvious 
import  ought  to  be  admitted,  unless  the  inference  be  irresistible. 

If  the  constitution  meant  to  limit  the  appellate  jurisdiction  to  Jl^ 
cases  pending  in  the  courts  of  the  United  States,  it  would 
necessarily  follow,  that  the  jurisdiction  of  these  courts  would,  in 
all  the  cases  enumerated  in  the  constitution,  be  exclusive  of 
state  tribunals.  How  otherwise  could  the  jurisdiction  extend 
to  all  cases  arising  under  the  constitution,  laws,  and  treaties  of 
the  United  States,  or  to  all  cases  of  admiralty  and  maritime 
jurisdiction  ?  If  some  of  these  cases  might  be  entertained  by 
state  tribunals,  and  no  appeUate  jurisdiction  as  to  them  should 
exust,  then  th^jippellate  power  would  not  extend  to  all,  but  to 
some,  cases.  W  state  tribunals  might  exercise  concurrent  juris- 
diction over  all  or  some  of  the  other  classes  of  cases  in  the 
constitution  without  control,  then  the  appellate  jurisdiction  of 
the  United  States  might,  as  to  such  cases,  have  no  real  exist- 
ence, contrary  to  the  manifest  intent  of  the  con8titutionT|  Under 
such  circumstances,  to  give  effect  to  the  judicial  power,  it  must  . 
be  construed  to  be  exclusive ;  and  this  not  only  when  the  casus 
faderis  should  arise  directly,  but  when  it  should  arise  incident- 
ally, in  cases  pending  in  state  courts,  ^his  construction  would 
abridge  the  jurisdiction  of  such  courts  far  more  than  has  been 
ever  contemplated  in  any  act  of  congress. 

On  the  other  hand,  if,  as  has  been  contended,  a  discretion  be 
vested  in  congress  to  establish,  or  not  to  estabUsh,  inferior  courts 
at  their  own  pleasure,  and  congress  should  not  establish  such 
courts,  the  appellate  jurisdiction  of  the  supreme  court  would 
have  nothing  to  act  upon,  unless  it  could  act  upon  cases  pending 
in  the  state  courts.  Under  such  circumstances,  it  must  be  held, 
that  the  appellate  power  would  extend  to  state  courts ;  for  the 
constitution  is  peremptory  that  it  shall  extend  to  certain  enumer- 
ated cases,  which  cases  could  exist  in  no  other  courts.  Any 
other  construction,  upon  this  supposition,  would  involve  this 
strange  contradiction,  that  a  discretionary  power  vested  in  con- 
gress, and  which  they  might  rightfully  omit  to  exercise,  would 
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defeat  the  absolute  injunctioDB  of  the  constitution  in  relatioD  to 
the  whole  appellate  power. 
^  But  it  is  plain,  that  the  framers  of  the  constitution  did  con- 
template that  cases  within  the  judicial  cognizance  of  the  United 
States  not  only  might  but  would  arise  in  the  state  courts,  in  the 
exercise  of  their  ordinary  jurisdiction.  With  this  view  the 
sixth  article  declares  that  '^  this  constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  state  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding."^ It  is  obvious,  that  this  obligatbn  is  imperati?e 
upon  the  state  judges  in  their  official,  and  not  merely  in  their 
private  capacities.  From  the  very  nature  of  their  judicial  do* 
ties,  they  would  be  called  upon  to  pronounce  the  law  applicable 
to  the  case  in  judgment.  They  were  not  to  decide  merely  ac^ 
cording  to  the  laws  or  constitution  of  the  state,  but  according  to 
the  constitution,  laws,  and  treaties  of  the  United  States,  —  ^'  the 
supreme  law  of  the  land." 

A  moment's  consideration  will  show  us  the  necessity  and  pro- 
priety of  this  provision  in  cases  where  the  jurisdiction  of  the 
state  courts  is  unquestionable.  Suppose  a  contract  for  the  pay- 
ment of  money  is  made  between  citizens  of  the  same  state, 
and  performance  thereof  is  sought  in  the  courts  of  that  state ; 
no  person  can  doubt  that  the  jurisdiction  completely  and  ex- 
clusively attaches,  in  the  first  instance,  to  such  courts.  Sup- 
pose at  the  trial  the  defendant  sets  up  in  his  defence  a  tender 
under  a  state  law  making  paper  money  a  good  tender,  or  a 
state  law  impairing  the  obligation  of  such  contract,  which  law, 
if  binding,  would  defeat  the  suit.  The  constitution  of  the 
United  States  has  declared  that  no  state  shall  make  anything 
but  gold  or  silver  coin  a  tender  in  payment  of  debts,  or  pass  a 
law  impairing  the  obligation  of  contracts.  If  congress  shall  not 
have  passed  a  law  providing  for  the  removal  of  such  a  suit  to 
tfie  courts  of  the  United  States,  must  not  the  state  court  pro- 
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ceed  to  hear  and  determine  it  ?  Can  a  mere  plea  in  defence  be 
of  itself  a  bar  to  further  proceedings,  so  as  to  prohibit  an  in- 
quiry into  its  truth  or  legal  propriety,  when  no  other  tribunal 
exists  to  whom  judicial  cognizance  of  such  cases  is  confided  ? 
Suppose  an  indictment  for  a  crime  in  a  state  court,  and  the 
defendant  should  allege  in  his  defence  that  the  crime  was  creat- 
ed by  an  ex  post  facto  act  of  the  state  ;  must  not  the  stale  court, 
in  the  exercise  of  a  jurisdiction  which  has  already  rightfully 
attached,  have  a  right  to  pronounce  on  the  validity  and  suiBcien- 
cy  of  the  defence  ?  It  would  be  extremely  diflicult,  upon  any 
legal  principles,  to  give  a  negative  answer  to  these  inquiries. 
Innumerable  instances  of  the  same  sort  might  be  stated,  in  illus- 
tration of  the  position  ;  and  unless  the  state  courts  could  sus- 
tain jurisdiction  in  such  cases,  this  clause  of  the  sixth  article 
would  be  without  meaning  or  effect,  and  public  mischiefs,  of  a 
most  enormous  magnitude,  would  inevitably  ensue. 

It  must,  therefore,  be  conceded,  that  the  constitution  not  only 
contemplated,  but  meant  to  provide  for,  cases  within  the  scope 
of  the  judicial  power  of  the  United  States,  which  might  yet 
depend  before  state  tribunals.  It  was  foreseen,  that,  in  the  exer- 
cise of  their  ordinary  jurisdiction,  state  courts  would  incident- 
ally take  cognizance  of  cases  arising  under  the  constitution, 
the  laws,  and  treaties  of  the  United  States.  Yet  to  all  these 
cases  the  judicial  power,  by  the  very  terms  of  the  consti- 
tution, is  to  extend.  It  cannot  extend  by  original  jurisdiction, 
if  that  had  already  rightfully  and  exclusively  attached  in  the 
state  courts,  which  (as  has  been  already  shown)  may  occur ;  it 
must,  therefore,  extend  by  appellate  jurisdiction,  or  not  at  all. 
It  would  seem  to  follow,  that  the  appellate  power  of  the  United 
States  must,  in  such  cases,  extend  to  state  tribunals ;  and  if  in 
such  cases,  there  is  no  reason  why  it  should  not  equally  attach 
upon  all  others  within  the  purview  of  the  constitution. 

It  has  been  argued,  that  such  an  appellate  jurisdiction  over 
state  courts  is  inconsistent  with  the  genius  of  our  governments, 
and  the  spirit  of  the  constitution ;  that  the  latter  was  never 
designed  to  act  upon  state  sovereignties,  but  only  upon  the  peo- 
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pie ;  and  that,  if  the  power  exists,  it  will  materially  impair  the 
sovereignty  of  the  stales,  and  the  independence  of  their  ooarts. 
We  cannot  yield  to  the  force  of  this  reasoning ;  it  assomes 
principles  which  we  cannot  admit,  and  draws  oondnsioiis  to 
which  we  do  not  yield  our  assent. 

It  is  a  mistake,  that  the  constitution  was  not  designed  to  oper* 
ate  upon  states,  in  their  corporate  capacities.  It  is  crowded 
with  provisions  which  restrain  or  annul  the  sovereignty  of  the 
states  in  some  of  the  highest  branches  of  their  prerogatives. 
The  tenth  section  of  the  first  article  contains  a  long  list  of  dis- 
abilities and  prohibitions  imposed  upon  the  states.  Surely, 
when  such  essential  portions  of  state  sovereignty  are  taken 
away,  or  prohibited  to  be  exercised,  it  cannot  be  correctly  as- 
serted, that  the  constitution  does  not  act  upon  the  states.  The 
language  of  the  constitution  is  also  imperative  upon  the  states 
as  to  the  performance  of  many  duties.  It  is  imperative  upon 
the  state  legislatures  to  make  laws  prescribing  the  time,  places, 
and  manner  of  holding  elections  for  senators  and  representa- 
tives, and  for  electors  of  president  and  vice-president.  And  in 
these,  as  well  as  some  other  cases,  congress  have  a  right  to 
revise,  amend,  or  supersede  the  laws  which  may  be  passed  by 
state  legislatures.  When,  therefore,  the  states  are  stripped 
of  some  of  the  highest  attributes  of  sovereignty,  and  the  same 
are  given  to  the  United  States ;  when  the  legislatures  of  the 
states  are,  in  some  respects,  under  the  control  of  omgress,  and 
in  every  case  are,  under  the  constitution,  bound  by  the  para- 
mount authority  of  the  United  States ;  it  is  certainly  difficult 
to  support  the  argument,  that  the  appellate  power  over  the  de- 
cisions of  state  courts  is  contrary  to  the  genius  of  our  institu- 
tions. The  courts  of  the  United  States  can,  mthout  question, 
revise  the  proceedings  of  the  executive  and  legislative  authori- 
ties of  the  states,  and,  if  they  are  found  to  be  ccmtrary  to  the 
constitution,  may  declare  them  to  be  of  no  legal  validity. 
Surely,  the  exercise  of  the  same  right  over  judicial  tribunals  b 
not  a  higher  or  more  dangerous  act  of  sovereign  power. 

Nor  can  such  a  right  be  deemed  to  impair  the  independence 
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o£  state  judges*  It  is  assuming  the  very  ground  in  controver- 
sy, to  assert  that  they  possess  an  absolute  independence  of  the 
United  States.  In  respect  to  the  powers  granted  to  the  United 
States,  they  are  not  independent ;  they  are  expressly  bound  to 
obedience  by  the  letter  of  the  constitution ;  and  if  they  should 
unintentionally  transcend  their  authority,  or  misconstrue  the 
constitution,  there  is  no  more  reason  for  giving  their  judgments 
an  absolute  and  irresistible  force  than  for  giving  it  to  the  acts 
of  the  other  coordinate  departments  of  state  sovereignty. 

The  argument  urged  from  the  possibiUty  of  the  abuse  of  the 
revising  power  is  equally  unsatisfactory.  It  is  always  a  doubt- 
ful course,  to  argue  against  the  use  or  existence  of  a  power, 
from  the  possibility  of  its  abuse.  It  is  still  more  difficult,  by 
such  an  argument,  to  ingraft  upon  a  general  power  a  restriction 
which  is  not  to  be  found  in  the  terms  in  which  it  is  given. 
From  the  very  nature  of  things,  the  absolute  right  of  decision, 
in  the  last  resort,  must  rest  somewhere ;  wherever  it  may  be 
vested  it  is  susceptible  of  abuse.  In  all  questions  of  jurisdic- 
tion the  inferior,  or  the  appellate  court,  must  pronounce  the  final 
judgment ;  and  common  sense,  as  well  as  legal  reasoning,  has 
conferred  it  upon  the  latter. 

It  has  been  further  argued  against  the  existence  of  this  appel- 
late power,  that  it  would  form  a  novelty  in  our  judicial  institu- 
tions. This  is  certainly  a  mistake.  In  the  articles  of  confed- 
eration, an  instrument  framed  with  infinitely  more  deference  to 
state  rights  and  state  jealousies,  a  power  was  given  to  congress 
to  establish  '^  courts  for  revising  and  determining,  finally,  ap- 
peals in  all  cases  of  captures."  It  is  remarkable,  that  no  power 
was  given  to  entertain  original  jurisdiction  in  such  cases ;  and, 
consequently,  the  appellate  power  (although  not  so  expressed  in 
terms)  was  altogether  to  be  exercised  in  revising  the  decisions 
of  state  tribunals.  This  was,  undoubtedly,  so  far  a  surrender 
of  state  sovereignty  ;  but  it  never  was  supposed  to  be  a  power 
frau^t  with  public  danger,  or  destructive  of  the  independence 
of  state  judges.  On  the  contrary,  it  was  supposed  to  be  a 
power  indispensable  to  the  public  safety,  inasmuch  aa  our  na- 
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tional  rights  might  otherwise  be  compromised,  and  oar  natioDal 
peace  be  endangered.  Under  the  present  constitution  the  prize 
jurisdiction  is  confined  to  the  courts  of  the  United  States ;  and 
a  power  to  revise  the  decisions  of  state  courts,  if  they  should 
assert  jurisdiction  over  prize  causes,  cannot  be  less  important, 
or  less  useful,  than  it  was  under  the  confederation. 

In  tliis  connexion  we  are  led  again  to  the  construction  of  the 
words  of  the  constitution,  '^  the  judicial  power  shall  extend," 
dLC.  If,  as  has  been  contended  at  the  bar,  the  term  ^^  extend  " 
have  a  relative  signification,  and  mean  to  widen  an  existing 
power,'  it  will  then  follow,  that,  as  the  confederation  gave  an 
appellate  power  over  state  tribunals,  the  constitution  enlarged 
or  widened  that  appellate  power  to  all  the  other  cases  in  which 
jurisdiction  is  given  to  the  courts  of  the  United  States.  It  is 
not  presumed,  that  the  learned  counsel  would  choose  to  adopt 
such  a  conclusion. 

It  is  further  argued,  that  no  great  public  mischief  can  result 
'  from  a  construction  which  shall  limit  the  appellate  power  of  the 
United  States-  to  cases  in  their  own  courts ;  first,  because  state 
judges  are  bound  by  an  oath  to  support  the  constitution  of  the 
United  States,  and  must  be  presumed  to  be  men  of  leamii^ 
and  integrity ;  and,  secondly,  because  congress  must  have  an 
unquestionable  right  to  remove  all  cases  within  the  scope  of  the 
judicial  power  from  the  state  courts  to  the  courts  of  the  United 
States,  at  any  time  before  final  judgment,  though  not  ader  final 
judgment  As  to  the  first  reason,  —  admitting  that  the  judges 
of  the  state  courts  are,  and  always  will  be,  of  as  much  learning, 
integrity,  and  wisdom,  as  those  of  the  courts  of  the  United 
States,  (which  we  very  cheerfully  admit,)  it  does  not  aid  the 
argument.  It  is  manifest,  that  the  constitution  has  proceeded 
upon  a  theory  of  its  own,  and  given  or  withheld  powers  accord- 
ing to  the  judgment  of  the  American  people,  by  whom  it  was 
adopted.  We  can  only  construe  its  powers,  and  cannot  inquire 
into  the  policy  or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whether  rightly  or  wrongly  we 
do  not  inquire)  that  state  attachments,  state  prejudices,  state 
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jealousies,  and  state   interests,  might  sometioies  obstruct,  or 
control,  or  be  supposed   to  obstruct  or  control,   the  r^fular 
administration  of  justice.      Hence,  in  controversies  between 
states,  between  citizens  of   different  states,  between  citizens 
claiming  grants  under  different  states,  between  a  state  and 
its  citizens,  or  foreigners,  and  between  citizens  and  foreign- 
ers, it  enables  the  parties,  under  the  authority   of  congress, 
to  have  the   controversies  heard,  tried,   and  determined  be- 
fore the  national  tribunals.     No  other  reason  than  that  which 
has  been  stated  can  be  assigned,  why  some,  at  least,  of  those 
cases   should,  not  have   been   left   to  the  cognizance  of  the 
state  courts.    In  respect  to  the  other  enumerated  cases,  —  the 
cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States,  cases  affecting  ambassadors  and  other  public 
ministers,  and  cases  of  admiralty  and  maritime  jurisdiction,  — 
reasons  of  a  higher,  and  more  extensive  nature,  touching  the 
safety,  peace,  and  sovereignty  of  the  nation,  might  well  justify 
a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  another  kind,  perfectly  compat- 
ible with  the  most  sincere  respect  for  state  tribunals,  might  in- 
duce the  grant  of  appellate  power  over  their  decisions.  That 
motive  is  the  importance,  and  even  necessity,  of  uniformity  of 
decisions  throughout  the  whole  United  States,  upon  all  subjects 
within  the  purview  of  the  constitution.  Judges  of  equal  learn- 
ing and  integrity,  in  different  states,  might  differently  interpret 
a  statute,  or  a  treaty  of  the  United  States,  or  even  the  consti- 
tution itself.  If  there  were  no  revising  authority  to  control 
these  jarring  and  discordant  judgments,  and  harmonize  them 
into  uniformity,  die  laws,  the  treaties,  and  the  constitution  of 
the  United  States  would  be  different  in  different  states,  and 
might,  perhaps,  never  have  precisely  the  same  construction, 
obligation,  or  efficacy,  in  any  two  states.  The  public  mischiefs 
that  would  attend  such  a  state  of  things  would  be  truly  deplor- 
able ;  and  it  cannot  be  believed,  that  they  could  have  escaped 
the  enlightened  convention  which  formed  the  ccHistitution* 
What,  indeed,  might  then  have  been  only  prophecy,  has  now 
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become  fact ;  and  the  appellate  jurisdiction  must  continue  to 
be  the  only  adequate  remedy  for  such  evils. 

There  is  an  additional  consideration,  which  is  entitled  to 
great  weight.  The  constitution  of  the  United  States  was  de- 
signed for  the  common  and  equal  benefit  of  all  the  people  of 
the '  United  States.  The  judicial  power  was  granted  for  the 
same  benign  and  salutary  purposes.  It  was  not  to  be  exercised 
exclusively  for  the  benefit  of  parties  who  might  be  plaintifis, 
and  would  elect  the  national  forum,  but  also  for  the  protection 
of  defendants  who  might  be  entitled  to  try  their  rights,  or 
assert  their  privileges,  before  the  same  forum.  Yet,  if  the  con- 
struction contended  for  be  correct,  it  will  follow,  that,  as  the 
plaintiff  may  always  elect  the  state  court,  the  defendant  may  be 
deprived  of  all  the  security  which  the  constitution  intended  in 
aid  of  his  rights.  Such  a  state  of  things  can  in  no  respect  be 
considered  as  givipg  equal  rights.  To  obviate  this  diflSculty, 
we  are  referred  to  the  power  which,  it  is  admitted,  congreas  pos- 
sess to  remove  suits  from  state  courts  to  the  national  courts ; 
and  this  forms  the  second  ground  upon  which  the  ailment 
we  are  considering  has  been  attempted  to  be  sustained. 

This  power  of  removal  is  not  to  be  found  in  express  terms  in 
any  part  of  the  constitution  ;  if  it  be  given,  it  is  only  given  by 
implication,  as  a  power  necessary  and  proper  to  carry  into 
effect  some  express  power.  The  power  of  removal  is  certainly 
not,  in  strictness  of  language,  an  exercise  of  original  jurisdic- 
tion; it  presupposes  an  exercise  of  original  jurisdiction  to 
have  attached  elsewhere.  The  existence  of  this  power  of  re- 
moval is  familiar  in  courts  acting  according  to  the  coarse 
of  the  common  law  in  criminal  as  weU  as  civil  cases,  and  it 
is  exercised  before  as  well  as  after  judgment  But  this  is 
always  deemed  in  both  cases  an  exercise  of  appellate,  and 
not  of  original,  jurisdiction.  If,  then,  the  right  of  removal  be 
included  in  the  appellate  jurisdiction,  it  is  only  because  it  is 
one  mode  of  exercising  that  power ;  and  as  congress  is  not 
limited  by  the  constitution  to  any  particular  mode  or  time 
of  exercising  it,  it  may  authorize  a  removal  either  before  or  after 
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juc^BMuit.  The  time,  the  prooem,  and  die  manner,  most  be 
subject  to  its  absolute  legtslative  control.  A  writ  of  errof  i«, 
indeed,  but  a  process  which  remotes  the  record  of  one  court  to 
the  possession  of  another  court,  and  enables  the  latter  to  inspect 
the  procee<Ungs,  and  give  snch  judgment  as  its  own  opinion  of 
the  law  and  justice  of  the  case  may  warrant  There  is  nothing 
in  the  nature  of  the  jwocess  which  forbids  it  from  being  applied 
by  the  legislature  to  interlocutory  as  well  as  final  judgments. 
And  if  the  right  of  removal  from  state  courts  exist  before  judg- 
ment, because  it  is  included  in  the  appellate  power,  it  must,  for 
the  same  reason,  exist  after  judgment.  And  if  the  appellate 
power  by  the  constitution  does  not  include  cases  pending  in 
state  courts,  the  right  of  removal,  which  is  but  a  mode  of  exer- 
cising that  power,  cannot  be  applied  to  them.  Precisely  the 
same  objections,  therefore,  exist  as  to  the  right  of  removal 
before  judgment,  as  after,  and  both  must  stand  or  fall  together. 
Nor,  indeed,  would  the  force  of  the  arguments  on  either  side 
materiaUy  vary,  if  the  right  of  removal  were  an  exercise  of 
original  jurisdiction.  It  would  equally  trench  upon  the  juris- 
diction and  independence  of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would  be  utterly  inad- 
equate to  the  purposes  of  the  constitution,  if  it  could  act  only 
on  the  parties,  and  not  upon  the  state  courts.  In  respect  to 
criminal  prosecutions  the  difficulty  seems  admitted  to  be  insur- 
mountable ;  and  in  respect  to  civil  suits,  there  would,  in  many 
cases,  be  rights  without  corresponding  remedies.  If  state  courts 
should  deny  the  constitutionality  of  the  authority  to  remove 
suits  from  their  cognizance,  in  what  manner  could  they  be  com- 
pelled to  relinquish  the  jurisdiction  ?  In  respect  to  criminal 
cases  there  would  at  once  be  an  end  of  all  control,  and  the 
state  decisions  would  be  paramount  to  the  constitution ;  and 
though  in  civil  suits  the  courts  of  the  United  States  might^act 
apon  the  parties,  yet  the  state  courts'  might  act  in  the  same 
way ;  and  this  conflict  of  jurisdictions  would  not  only  jeopard- 
ize private  rights,  but  bring  into  imminent  peril  the  public  in- 
terests. 
iWkaM. 
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A  On  the  whde,  the  court  are  of  opinion  that  the  appdkte 
power  of  the  United  States  does  extend  to  cases  pending  in  the 
state  courts;  and  that  the  twenty-fifth  section  of  the  judiciaiy 
act,  which  authorizes  the  exercise  of  this  jurisdiction  in  the 
specified  cases,  by  a  writ  of  error,  is  supported  by  the  letter  and 
spirit  of  the  constitution.  We  find  no  clause  in  that  instnuneot 
which  Umits  this  power ;  and  we  dare  not  interpose  a  liaiitatioii 
where  the  people  have  not  been  disposed  to  create  one. 

Strong  as  this  conclusion  stands  upon  the  general  language 
of  the  constitution,  it  may  still  derive  support  from  other  sooroes. 
It  is  a  historical  fact,  that  this  exposition  of  the  constitutioo, 
extending  its  appellate  power  to  state  courts,  was,  previous  to 
its  adoption,  uniformly  and  publicly  avowed  by  its  friends,  and 
admitted  by  its  enemies,  as  the  basis  of  their  respective  reason- 
ings, both  in  and  out  of  the  state  conventions.  It  is  a  histoii- 
cal  fact,  that,  at  the  time  when  the  judiciary  act  was  submitted 
to  the  deliberations  of  the  first  congress,  composed,  as  it  wis, 
not  only  of  men  of  great  learning  and  ability,  but  of  men  who 
had  acted  a  principal  part  in  fiwning,  supporting,  or  opposipg 
that  constitution,  the  same  exposition  was  explicitly  declared 
and  admitted  by  the  friends  and  by  the  opponents  of  that  sys- 
tem. It  is  a  historical  fact,  that  the  supreme  court  of  the 
United  States  have,  from  time  to  time,  sustained  this  a|qpelkte 
jurisdiction  in  a  great  variety  of  cases,  brought  from  the  triba- 
nals  of  many  of  the  most  important  states  in  the  union,  and 
that  no  state  tribunal  has  ever  breathed  a  judicial  doubt  on  the 
subject,  or  declined  to  obey  the  mandate  of  the  supreme  court, 
until  the  present  occasion.  This  weight  of  contempoianeous 
exposition  by  all  parties,  this  acquiescence  of  enlightened  state 
courts,  and  these  judicial  decisions  of  the  supreme  court 
through  so  long  a  period,  do,  as  we  thmk,  pkce  the  doctrine 
upon  a  foundation  of  authority  which  cannot  be  shaken,  with* 
out  delivering  over  the  subject  to  perpetual  and  irremediable 
doubts. 

The  next  question  which  has  been  argued  is,  whether  the 
case  at  bar  be  within  the  purview  of  the  twenty-fifth  sectioa  of 
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the  judiciary  act,  so  that  this  court  may  rightfuDy  sustain  the 
present  writ  of  error.    This  section,  stripped  of  passages  unim- 
portant in  this  inquiry,  enacts,  in  substance,  that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  hw  or  equity 
of  a  state — where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under,  any  state,,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties,  or  laws,  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity ;  or  of  the  constitu- 
tion, or  of  a  treaty  or  statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  against  the  title,  right,  privi- 
lege, or  exemption,  specially  set  up  or  claimed  by  either  party 
under  such  clause  of  the  said  constitution,  treaty,  statute,  or 
commission — may  be  reexamined  and  reversed  or  aflSirmed  in  the 
supreme  court  of  the  United  States,  upon  a  writ  of  error,  in 
the  same  manner,  and  under  the  same  regulations,  and  the  writ 
shall  have  the  same  effect,  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  circuit  court ;  and 
the  proceeding  upon  the  reversal  shall  also  be  the  same,  ^xcept 
that  the  supreme  court,  instead  of  remanding  the  cause  for  a 
final  decision,  as  before  provided,  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.     But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal,  in  any 
such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of 
the  record,  and  immediately  respects  the  before-mentioned  ques- 
tion of  validity  or  construction  of  the  said  constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute. 

That  the  present  writ  of  error  is  founded  upon  a  judgment 
of  the  court  below,  which  drew  in  question  and  denied  the 
validity  of  a  statute  of  the  United  States,  is  incontrovertible, 
for  it  is  apparent  upon  the  face  of  the  record.  That  this  judg- 
ment is  final  upon  the  rights  of  the  parties  is  equally  true ;  for, 
if  well  founded,  the  former  judgment  of  that  court  was  of  con- 
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clnstte  aathority,  and  the  former  judgment  of  this  court  atteriy 
void.  The  decision  was,  therefore,  equivalent  to  a  perpetual 
stay  of  proceedings  upon  the  mandate,  and  a  perpetual  deniil 
of  all  the  rights  acquired  under  it.  The  case,  then,  falls  directly 
within  the  terms  of  the  act.  It  is  a  final  judgment  in  a  suit  m 
a  state  court,  denying  the  validity  of  a  statute  of  the  United 
States ;  and  unless  a  distinction  can  be  made  between  pro- 
ceedings under  a  mandate  and  proceedings  in  an  original 
suit,  a  writ  of  error  is  the  proper  remedy  to  revise  that  judg- 
ment. In  our  opinion  no  legal  distinction  exists  between  the 
cases. 

In  causes  remanded  to  the  circuit  courts,  if  the  mandate  be 
not  correctly  executed,  a  writ  of  error  or  appeal  has  always 
been  supposed  to  be  a  proper  remedy,  and  has  been  recognized 
as  such  in  the  former  decisions  of  this  court.  The  statute  gives 
the  same  effect  to  writs  of  error  from  the  judgments  of  state 
courts  as  of  the  circuit  courts ;  and  in  its  terms  provides  for 
proceedings  where  the  same  cause  may  be  a  second  time  brought 
up  on  writ  of  error  before  the  supreme  court.  There  is  do 
limitation  or  description  of  the  cases  to  which  the  second  writ 
of  error  may  be  applied ;  and  it  ought,  therefore,  to  be  coexten- 
sive with  the  cases  which  fail  within  the  mischiefs  of  the  statute. 
It  will  hardly  be  denied  that  this  cause  stands  in  that  predica- 
ment ;  and  if  so,  then  the  appellate  jurisdiction  of  this  court 
has  rightfully  attached. 

But  it  is  contended,  that  the  former  judgment  of  this  court 
was  rendered  upon  a  case  not  within  the  purview  of  this  sec- 
.  tion  of  the  judicial  act,  and  that,  as  it  was  pronounced  by  an 
incompetent  jurisdiction,  it  was  utterly  void,  and  cannot  be  a 
sufficient  foundation  to  sustain  any  subsequent  proceedings. 
To  this  argument  several  answers  may  be  given.  In  the  first 
place,  it  is  not  admitted,  that,  upon  this  writ  of  error,  the  former 
record  is  before  us.  The  error  now  assigned  is  not  in  the  for- 
mer proceedings,  but  in  the  judgment  rendered  upon  the  man- 
date issued  after  the  former  judgment.  The  question  now  liti- 
gated is  not  upon  the  construction  of  a  treaty,  but  upon  the 
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coDBtitQtkmaSty  of  a  statute  of  the  United  States,  which  is 
dearly  within  our  jurisdiction.  In  the  next  place,  in  ordinary 
cases  a  second  writ  of  error  has  never  been  supposed  to  draw 
in  question  the  propriety  of  the  first  judgment,  and  it  is  difficult 
to  perceive  how  such  a  proceeding  could  be  sustained  upon 
principle.  A  final  judgment  of  this  court  is  supposed  to  be 
Gonclasive  upon  the  rights  which  it  decides,  and  no  statute  has 
provided  any  process  by  which  this  court  can  revise  its  own 
judgments.  In  several  cases,  which  have  been  formerly  adjudged 
in  this  court,  the  same  point  was  argued  by  counsel,  and  ex- 
pressly overruled.  It  was  solemnly  held,  that  a  final  judgment 
of  this  court  was  conclusive  upon  the  parties,  and  could  not  be 
reexamined. 

In  this  case,  however,  from  motives  of  a  puUic  nature,  we 
are  entirely  willing  to  waive  all  objections,  and  to  go  bade  and 
leexamine  the  question  of  jurisdiction  as  it  stood  upon  the  rec- 
ord formerly  in  judgment.  We  have  great  confidence  that  our 
jurisdiction  will,  on  a  careful  examination,  stand  confirmed  as 
well  upon  principle  as  authority.  It  will  be  recollected,  that 
the  action  was  an  ejectment  for  a  parcel  of  land  in  the  Northern 
Neck,  formerly  belonging  to  Lord  Fairfax.  The  original  plain- 
tiff claimed  the  land  under  a  patent  granted  to  him  by  the  state 
of  Virginia,  in  1789,  under  a  title  supposed  to  be  vested  in  that 
state  by  escheat  or  forfeiture.  The  original  defendant  claimed 
the  land  as  devisee  under  the  will  of  Lord  Fairfax.  The  i>ar- 
ties  agreed  to  a  special  statement  of  facts  in  the  niiture  of  a 
special  verdict,  upon  which  the  district  court  of  Winchester, 
in  1793,  gave  a  general  judgment  for  the  defendant,  which 
judgment  was  afterwards  reversed  in  1810,  by  the  court  of  ap- 
peals, and  a  general  judgment  was  rendered  for  the  plaintiff; 
and  from  this  last  judgment  a  writ  of  error  was  brought  to  tlie 
suprenie  court  The  statement  of  facts  contained  a  regular 
deduction  of  the  title  of  Lord  Fairfax  until  his  death,  in  1781, 
and  also  the  title  of  his  devisee.  It  also  contained  a  regular 
deduction  of  the  title  of  the  pkuntifi'  under  the  state  of  Vir- 
ginia, and  further  referred  to  the  treaty  of  peace  of  1783,  and 
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to  tbe  acts  of  Yiiginia  respecting  the  lands  of  Lord  FaiHax, 
and  the  supposed  escheat  or  forfeiture  thereof,  as  component 
parts  of  the  case.  No  iacts  disconnected  with  the  titles  thus 
set  up  by  the  parties  were  alleged  on  either  side.  It  is  apparent 
.  from  this  summary  explanation,  that  the  title  thus  set  up  by  the 
plaintiff  might  be  open  to  other  objections ;  but  the  title  of  the 
defendant  was  perfect  and  complete,  if  it  was  protected  by  the 
treaty  of  1783.  If,  therefore,  this  court  had  authority  to  ex- 
amine into  the  whde  record,  and  to  decide  upon  the  legal 
Talidity  of  the  title  of  the  defendant,  as  well  as  its  apfdication 
to  the  treaty  of  peace,  it  would  be  a  case  within  the  express 
purview  of  the  twenty-fifth  section  of  the  act ;  for  there  was 
nothing  in  the  record  upon  which  the  court  below  could  have 
decided  but  upon  the  title  as  connected  with  the  treaty  ;  and  if 
the  title  was  otherwise  good,  its  sufficiency  must  have  depended 
altogether  upon  its  protection  under  the  treaty.  Under  such 
circumstances  it  was  strictly  a  suit  where  was  drawn  in  qaestion 
the  construction  of  a  treaty,  and  the  decision  was  against  the 
title  specially  set  up  or  claimed  by  the  defendant.  It  would 
fidl,  then,  within  the  very  terms  of  the  act. 

The  objection  urged  at  the  bar  is,  that  this  court  cannot  in- 
quire into  the  title,  but  simply  into  the  correctness  of  tbe  con- 
struction put  upon  the  treaty  by  the  court  of  appeals ;  and  that 
their  judgment  is  not  reexaminable  here,  unless  it  appear  on 
the  face  of  the  record,  that  some  construction  was  put  upon  the 
treaty.  If,  therefore,  that  court  might  have  decided  the  case 
upon  the  invalidity  of  the  title,  (and,  non  con^at^  that  they 
did  not,)  independent  of  the  treaty,  there  is  an  end  of  the  ap- 
pellate jurisdiction  of  this  court.  In  support  of  this  objection 
much  stress  is  laid  upon  the  last  clause  of  the  section,  which 
declares  that  no  other  cause  shall  be  regarded  as  a  ground  of 
reversal  than  such  as  appears  on  the  face  of  the  recoid,  and 
immediately  respects  the.  construction  of  the  treaty,  dx.,  in 
dispute. 

If  this  be  the  true  construction  of  the  section,  it  will  be 
wholly  inadequate  for  the  purposes  which  it  professes  to  have  in 
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view,  and  may  be  evaded  at  pleasure.    But  we  see  no  reason 
for  adopting  this  narrow  construction ;  and  there  are  the  strong- 
est reasons  against  it,  founded  upon  the  words  as  well  as  the 
intent  of  the  legislature.     What  is  the  case  for  which  the  body 
of  the  section  provides  a  remedy  by  writ  of  error  ?    The  answer 
must  be  in  the  words  of  the  section,  a  suit  where  is  drawn  in 
question  the  construction  of  a  treaty,  and  the  decision  is  against 
the  title  set  up  by  the  party.    It  is,  therefore,  the  decidon 
against  the  title  set  up  with  reference  to  the  treaty,  and  not  the 
mere  abstract  construction  of  the  treaty  itself,  upon  which  th^ 
statute  intends  to  found  the  appellate  jurisdiction.     How,  in- 
deed, can  it  be  possible  to  decide  whether  a  title  be  within  the 
protection  of  a  treaty,  until  it  is  ascertained  what  that  title  is, 
and  whether  it  have  a  legal  validity  ?     From  the  very  necessity 
of  the  case,  there  must  be  a  preliminary  inquiry  into  the  exist- 
ence and  structure  of  the  title,  before  the  court  can  construe 
the  treaty  in  reference  to  that  title.    If  the  court  below  should 
decide  that  the  title  was  bad,  and,  therefore,  not  protected  by 
the  treaty,  must  not  this  court  have  a  power  to  decide  the  title 
to  be  good,  and,  therefore,  protected  by  the  treaty  ?     Is  not  the 
treaty,  in  both  instances,  equally  construed,  and  the  title  of  the 
party,  in  reference  to  the  treaty,  equally  ascertained  and  de- 
cided ?     Nor  does  the  clause  relied  on  in  the  objection  impugn 
this  construction.     It  requires  that  the  error,  upon  which  the 
appellate  court  is  to  decide,  shall  appear  on  the  face  of  the 
record,  and  immediately  respect  the  questions  before  mentioned 
in  the  section.    One  of  the  questions  is  as  to  the  construction 
of  a  treaty  upon  a  title  specially  set  up  by  a  party,  and  every 
error  that  immediately  respects  that  question  must,  of  course, 
be  within  the  cognizance  of  the  court     The  title  set  up  in  this 
case  is  apparent  upon  the  tsice  of  the  record,  and  immediately 
respects  the  decision  of  that  question  ;  any  error,  therefore,  in 
respect  to  that  title  must  be  reexaminable,  or  the  case  could  never 
be  presented  to  the  court. 

The  restraining  clause  was  manifestly  intended  for  a  very 
different  purpose.    It  was  foreseen,  that  the  parties  might  claim 
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Wider  varioos  titles ,  and  m%ht  asrert  78110118  defences,  eltogetber 
independent  of  each  other.  The  court  might  admit  or  reject 
evidence  applicable  to  one  particular  title,  and  not  to  all ;  aod  in 
such  cases  it  was  the  intention  of  oongress  to  limit  what  would 
otherwise  have  unquestionably  attached  to  the  court,  the  rigfat 
of  revising  all  the  points  involved  in  the  cause.  It  therefore 
restrains  this  right  to  such  errors  as  respect  the  questions  speci- 
fied in  the  section ;  and  in  this  view  it  has  an  appropriate  sense, 
consistent  with  the  preceding  clauses.  We  are,  tho^fore,  satis- 
fied, that,  upon  principle,  the  case  was  rightfully  before  us,  and 
if  the  point  were  perfectly  new,  we  should  not  hesitate  to  assert 
the  jurisdiction. 

But  the  point  has  been  already  decided  by  this  court  upoo 
solemn  argument  In  Smith  v.  T%e  State  of  Maryland  (6 
Cranch's  Reports,  286)  precisely  the  same  objection  was  taken 
by  counsel,  and  overruled  by  the  unanimous  opinion  of  the 
court.  That  case  was,  in  some  respects,  stronger  than  the 
present ;  for  the  cowt  below  decided,  expressly,  that  the  party 
had  no  title,  and,  therefore,  the  treaty  could  not  operate  upon 
it.  This  court  entered  into  an  eiamination  of  that  questioo, 
and,  being  of  the  same  opinion,  affirmed  the  judgment.  Theie 
cannot,  then,  be  an  authority  which  could  more  completely 
govern  the  present  question. 

It  has  been  asserted  at  the  bar,  that,  in  point  of  fact,  the 
court  of  appeals  did  not  decide  either  upon  the  treaty  or  the 
title  apparent  upon  the  record,  but  upon  a  compromise  made 
under  an  act  of  the  legislature  of  Viiginia.  If  it  be  true,  (as 
we  are  informed,)  that  this  was  a  private  act,  to  take  elSect  only 
upon  a  certain  condition,  namely,  the  execution  of  a  deed  of  re- 
lease of  certain  lands,  which  was  matter  in  poM,  it  is  somewhat 
difficult  to  understand  how  the  court  could  lake  judicial  cogni- 
zanoe  of  the  act,  or  of  the  performance  of  the  condition,  un» 
less  spread  upon  the  recoroL  At  all  eventa,  we  are  bound  to 
consider  that  the  court  did  decide  upon  the  facts  actually  be- 
fore them.    The  treaty  of  peace  was  not  necessary  to  have 

been  stated,  for  it  was  the  sujHmro  law  of  the  land,  of  which 
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mM  courts  must  take  ootice.  And  at  the  time  of  the  dectsion 
in  the  court  of  appeals  and  in  this  court  another  treaty  had  in- 
terveaed,  which  aUacbed  itself  to  the  tide  in  controversy,  and, 
of  couirse,  must  have  been  the  supreme  law  to  govern  the  de- 
cision, if  it  should  be  found  applicable  to  the  case.  It  was  in 
this  view,  that  this  court  did  not  deem  it  necessary  to  rest  its 
fomoer  decision  upon  the  treaty  of  peace,  believing  that  the 
title  of  the  defendant  was,  at  all  events,  perfect  under  the  treaty 
of  1794- 

The  remaining  questions  respect  more  the  practice  than  the 
principles  of  this  court.  The  forms  of  process  and  the  modes 
of  proceeding  in  the  exercise  of  jurisdiction  are,  with  few  ex- 
ceptions, left  by  the  legislature  to  be  regulated  and  changed  as 
this  court  may,  in  its  discretion,  deem  expedient.  By  a  rule  of 
this  court,  the  return  of  a  copy  of  a  record  of  the  proper  court, 
under  the  seal  of  that  court  annexed  to  the  writ  of  error,  is 
declared  to  be  ^^  a  sufficient  compliance  with  the  mandate  of 
the  writ."  The  record,  in  this  case,  is  duly  certified  by  the 
clerk  of  the  court  of  appeals,  and  annexed  to  the  writ  of  error. 
The  objection,  therefore,  which  has  been  urged  to  the  suffi- 
ciency of  the  return,  cannot  prevail. 

Another  objection  is,  that  it  does  not  appear,  that  the  judge 
who  granted  the  writ  of  error  did,  upon  issuing  the  citation, 
take  the  bond  required  by  the  twenty-second  section  of  the 
judiciary  act. 

We  consider  that  provision  as  merely  directory  to  the  judge ; 
and  that  an  omission  does  not  avoid  the  writ  of  error.  If  any 
party  be  prejudiced  by  the  omission,  this  court  can  grant  him 
summary  relief,  by  imposing  such  terms  on  the  other  party  as, 
under  all  the  circumstances,  may  be  legal  and  proper.  But 
there  is  nothing  in  the  record  by  which  we  can  judicially  know 
whether  a  bond  has  been  taken  or  not ;  for  the  statute  does  not 
require  the  bond  to  be  returned  to  this  court,  and  it  might,  with 
equal  propriety,  be  lodged  in  the^court  below,  who  would  ordi- 
narily execute  the  judgment  to  be  rendered  on  the  writ.  And 
the  presumption  of  law  is,  until  the  contrary  appears,  that 
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every  judge  who  signs  a  citation  has  obeyed  the  injunctions  of 
the  act.  , 

We  have  thus  gone  over  all  the  principal  questions  in  the 
cause,  and  we  deliver  our  judgment  with  entire  confideoce 
that  it  is  consistent  with  the  constitution  and  laws  of  the  land 

We  have  not  thought  it  incumbent  on  us  to  give  any  opin- 
ion upon  the  question,  whether  this  court  have  authority  to 
issue  a  writ  of  mandamus  to  the  court  of  appeals  to  enforce 
the  former  judgments,  as  we  do  not  think  it  necessarily  involved 
in  the  decision  of  this  cause. 

It  is  the  opinion  of  the  whole  court,  that  the  judgment  of  the 

court  of  appeals  of  Virginia,  rendered  on  the  mandate  in  this 

cause,  be  reversed,  and  the  judgment  of  the  district  court  held 

at  Winchester  be,  and  the  same  is  hereby,  affirmed. 
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THE  BANK  OF  COLUMBIA  v.  OKELY. 

February  Term,  1819. 

[4  Wheaton't  Reporto,d35-846.] 

Maryland  in  1793  incorporated  the  Bank  of  Columbia,  and 
gaye  it  the  power  of  obtaining  an  execution  against  its  debtors 
without  a  trial  and  judgment.  Okely,  a  debtor,  had  execution 
issued  against  him  by  the  bank,  which  it  was  moved  to  quash  as 
being  contrary  to  the  constitutions  both  of  Maryland  and  the 
United  States,  which  secure  the  right  of  trial  by  jury.  The 
circuit  court  for  the  district  of  Columbia  quashed  the  writ,  and 
the  bank  sued  out  their  writ  of  error.  Judge  Johnson  deliv- 
ered the  opinion  of  the  court  as  follows :  — 

In  this  case  the  defendant  contended  that  his  right  to  a  trial 
by  jury,  as  secured  to  him  by  the  constitution  of  the  United 
States,  and  of  the  state  of  Maryland,  has  been  violated.  The 
question  is  one  of  the  deepest  interest ;  and  if  the  complaint  be 
well  founded,  the  claims  of  the  citizen  on  the  protection  of  this 
court  are  peculiarly  strong. 

The  seventh  amendment  of  the  constitution  of  the  United 
States  is  in  these  words :  — 

**  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  the  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise 
reexamined  in  any  court  of  the  United  States  than  according 
to  the  rules  of  the  common  law." 

The  twenty-first  article  of  the  declaration  of  rights  of  the 
state  of  Maryland  is  in  the  words  of  Magna  Charta :  — 

"  No  freeman  ought  to  be  taken  or  imprisoned,  <&c.,  or  de- 
prived of  his  life,  liberty,  or  property,  but  by  the  judgment  of 
his  peers,  or  by  the  law  of  the  land.'' 

The  act  by  which  this  bank  is  incorporated  gives  a  summary 
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remedy  for  the  recovery  of  notes  endorsed  to  it,  provided  those 
notes  be  made  expressly  negotiable  at  the  bank  in  their  creation. 
This  is  a  note  of  that  description ;  but  it  is  contended^  that  the 
act  authorizing  the  issuing  of  an  execution,  either  against  the 
body  or  effects  of  the  debtor,  without  the  judgment  of  a  court, 
upon  the  oath  and  demand  of  the  president  of  the  bank,  is  so 
far  a  violation  of  the  rights  intended  to  be  secured  to  the  indi- 
vidual, under  the  constitution  of  the  United  States,  and  of  the 
state  of  Maryland.  And  as  the  clause  in  the  act  of  incorpo- 
ration, under  which  this  execution  issued,  is  express  as  to  the 
courts  in  which  it  is  to  be  executed,  it  is  farther  contended, 
that  there  is  no  provision  in  the  law  of  congress  for  executing 
it  in  this  district. 

We  readily  admit  that  the  provisions  of  this  law  are  in  dero- 
gation of  the  ordinary  principles  of  private  rights,  and^  as  such, 
must  be  subjected  to  a  strict  construction  ;  and,  under  the  influ- 
ence of  this  admission,  will  proceed  to  consider  the  several 
questions  which  the  case  presents. 

The  laws  of  the  state  of  Maryland  derive  their  force  in  this 
district  under,  the  first  section  of  the  act  of  congress  of  the 
27th  of  February,  1801.  But  we  cannot  admit  that  the  sec- 
tion which  gives  effect  to  those  laws  amounts  to  a  reenactmeat 
of  them,  so  as  to  sustain  them,  under  the  powers  of  exclusive 
legislation  given  to  congress  over  this  district.  The  woids  of 
the  act  are,  <'  The  laws  of  the  state  of  Maryland,  as  they  now 
exist,  shall  be  and  continue  in  force  in  that  fmrt  of  the  said  dis- 
trict which  was  ceded  by  that  state  to  the  United  States." 
These  words  could  only  give  to  those  laws  that  force  which  they 
previously  had  in  this  tmct  of  territory  under  the  laws  of  Mary- 
land ;  and  if  this  law  was  unconstitutional  in  that  state,  it  was 
void  there,  and  must  be  so  here.  It  becomes,  tken,  unnecessary 
to  examine  the  question,  whether  the  powers  of  congress  be 
despotic  in  this  district,  or  whether  there  are  any,  and  what, 
restrictions  imposed  upon  it,  by  natural  reafion,  the  principles 
of  the  social  compact,  or  constitutional  provisions. 

Was  this  act  void,  as  a  law  of  Maryland  ?     If  it  was,  it  must 
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have  become  so  under  the  restrictions  of  the  constitution  of  the 
state,  or  of  the  United  States.  What  was  the  object  of  those 
restrictions  ?  It  could  not  have  been  to  protect  the  citizen  from 
his  own  acts,  for  it  would  then  have  operated  as  a  restraint  upon 
his  rights.  It  must  have  been  against  the  acts  of  others.  But 
to  constitute  particular  tribunals  for  the  adjustment  of  contro- 
versies among  them,  to  submit  themselves  to  the  exercise  of 
summary  remedies,  or  to  temporary  privation  of  rights  of  the 
deepest  interest,  are  among  the  common  incidents  of  life. 
Such  are  submissions  to  arbitration ;  such  are  stipulation  bonds, 
forthcoming  bonds,  and  contracts  of  service.  And  it  was  with 
a  view  to  the  voluntary  acquiescence  of  the  individual,  nay,  the 
solicited  submission  to  the  law  of  the  contract,  that  this  remedy 
was  given.  By  making  the  note  negotiable  at  the  Bank  of 
Columbia  the  debtor  chose  his  own  jurisdiction  ;  in  consider- 
ation of  the  credit  given  him,  he  voluntarily  relinquished  his 
claims  to  the  ordinary  administration  of  justice,  and  placed  him- 
self only  in  the  situation  of  an  hypothecator  of  goods,  with 
power  to  sell  on  default,  or  a  stipulator  in  the  admiralty,  whose 
voluntary  submission  to  the  jurisdiction  of  that  court  subjects 
him  to  personal  coercion.  It  is  true,  cases  may  be  supposed  in 
which  the  policy  of  a  country  may  set  bounds  to  the  relinquish- 
ment of  private  rights.  And  this  court  would  ponder  long  be- 
fore it  would  sustain  this  action,  if  we  could  be  persuaded  that 
the  act  in  question  produced  a  total  prostration  of  the  trial  by 
jury,  or  even  involved  the  defendant  in  circumstances  which 
rendered  that  right  unavailing  for  his  protection.  But  a  power 
is  reserved  to  the  judges,  to  make  such  rules  and  orders  ^<  as 
that  justice  may  be  done  ; "  and  as  the  possession  of  judicial 
power  imposes  an  obligation  to  exercise  it,  we  flatter  ourselves, 
that,  in  practice,  the  evils  so  eloquentiy  dilated  on  by  the  coun- 
sel do  not  exist.  And  if  the  defendant  does  not  avail  himself 
of  the  right  given  him,  of  having  an  issue  made  up,  and  the 
trial  by  jury,  which  is  tendered  to  him  by  the  act,  it  is  presum- 
able that  he  cannot  dispute  the  justice  of  the  claim.  That  this 
view  of  the  subject  is  giving  full  effect  to  the  seventh  amend- 
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roent  of  the  constitution  is  not  only  deducible  from  the  general 
intent,  but  from  the  express  wording,  of  the  article  referred  to. 
Had  the  terms  been,  that  ^'  the  trial  by  jury  shall  be  preserved/' 
it  might  have  been  contended  that  they  were  imperative,  and 
could  not  be  dispensed  with.  But  the  words  are,  that  ^'  the  right  of 
the  trial  by  jury  shall  be  preserved,''  which  places  it  on  the  foot 
of  a  lex  pro  9e  introductay  and  the  benefit  of  it  may,  therefore, 
be  relinquished.     As  to  the  words  from  Magna  Charta,  incorpo- 
rated into  the  constitution  of  Maryland,  after  volumes  spoken 
and  written  with  a  view  to  their  exposition,  the  good  sense  of 
mankind  has  at  length  settled  down  to  this :  that  they  were  in- 
tended to  secure  the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government,  unrestrained  by  the  established  prin- 
ciples  of  private   rights  and   distributive  justice.     With   this 
explanation,  there  is  nothing  left  to  this  individual  to  complain 
of.     What  he  has  lost  he  has  voluntarily  relinquished,  and  the 
trial  by  jury  is  open  to  him,  either  to  arrest  the  progress  of  the 
law  in  the  first  instance,  or  to  obtain  redress  for  oppression,  if 
the  power  of  the  bank  has  been  abused.     The  same  answer  is 
equally  applicable  to  the  ailment  founded  on  the  third  article 
of  the  Maryland  constitution. 

In  giving  this  opinion  we  attach  no  importance  to  the  idea 
of  this  being  a  chartered  right  in  the  bank.  It  is  the  remedy, 
and  not  the  right ;  and,  as  such,  we  have  no  doubt  of  its  being 
subject  to  the  will  of  congress.  The  forms  4)f  administering 
justice,  and  the  duties  and  powers  of  courts  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must  ever  be  subject 
to  legislative  will,  and  the  power  over  them  is  unalienable,  so  as 
to  bind  subsequent  legislatures.  This  subject  came  under  con- 
sideration in  the  case  of  Young  v.  The  Bank  qf  Akxandria, 
(4  Cranch's  Reports,  384,)  and  it  was  so  decided. 

The  next  question  is,  whether  the  courts  of  this  district  are 
empowered  to  carry  into  effect  the  summary  remedy  given  to 
the  bank  in  this  case  ? 

The  law  requires  the  application  for  process  to  be  made  to 
the  clerk  of  the  general  court,  or  of  the  county  court  for  the 
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county  in  which  the  delinquent  resides,  and  obliges  such  clerk 
to  issue  the  execution,  retilrnable  to  the  court  to  which  such 
clerk  is  attached.  Unless,  therefore,  the  clerk  of  this  district  is 
vested  with  the  same  power,  and  the  courts  with  jurisdiction 
over  the  case,  the  bank  would  not  have  the  means  of  resorting 
to  this  remedy. 

The  third  section  of  the  act  of  February,  1801,  does  not  vest 
in  the  courts  that  power.  It  only  clothes  the  courts  and  judges 
of  this  district  with  the  jurisdiction  and  powers  of  the  circuit 
courts  and  judges  of  the  United  States.  But  we  are  of  opinion 
that  this  defect  is  supplied  by  the  fifth  section  of  the  same  act, 
taken  in  connexion  with  the  fifth  section  of  the  act  of  March 
3d,  1801.  By  the  former  section  the  courts  of  the  district  are 
vested  generally  with  jurisdiction  of  all  causes  in  law  and  equi- 
ty ;  and  by  the  latter  the  clerks  of  the  circuit  court  are  re- 
quired to  perform  all  the  services  then  performed  by  the  clerks 
of  the  counties  of  the  state  of  Maryland.  Amoiig  those  ser- 
vices is  that  of  instituting  a  judicial  proceeding  in  favor  of  this 
bank,  and  the  return  of  that  process  is  required  to  be  to  the 
court  with  which  such  clerk  is  connected.  That  court  has  juris- 
diction of  all  cases  in  law  arising  in  this  district,  and  thus  the 
suit  is  instituted  by  the  proper  officer,  by  writ  returnable  to  a 
court  having  a  jurisdiction  communicated  by  terms  which  admit 
of  no  exception. 

Upon  the  whde,  we  are  of  opinion  that  the  law  is  consti- 
tutional, and  the  jurisdiction  vested  in  the  courts  of  the  dis- 
trict ;  and,  therefore,  that  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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HOUSTON  V.  MOORE. 
February  Term,  1820. 

[5  Wheaton'fi  ReporU,  1  -  76.] 

Congress,  under  the  authority  over  the  militia  given  it  by 
the  constitution,  passed  certain  laws  fining  delinquents^  and  pro- 
viding that  they  should  be  tried  by  a  court  martial.  Pennsyl- 
vania also  passed  laws  providing  for  the  trial  of  delinquents  by 
a  state  court  martial.  Houston,  when  the  militia  of  PennsylTa- 
nia  was  called  out  by  the  president,  did  not  go ;  he  was  tbea 
tried  under  the  state  law  and  fined  ;  when  this  fine  was  col- 
lected he  sued  the  marshal,  on  the  ground  that  the  state  laws 
clashed  with  those  of  congress,  and  were,  therefore,  unconstitu- 
tional. The  judge  of  the  state  court  where  the  suit  was  brought 
decided  against  Houston,  however;  which  decision  was  con- 
firmed by  the  supreme  court  of  Pennsylvania,  from  which  a  writ 
of  error  was  taken  to  the  supreme  court  of  the  United  States. 

In  the  following  opinions  the  laws  in  question  are  sufficiently 
rehearsed  to  make  the  points  intelligible.  The  opinion  of  the 
court  was  delivered  by  Judge  Washington  as  follows :  — 

There  is  but  one  question  in  this  cause,  and  it  is,  whether 
the  act  of  the  legislature  of  Pennsylvania,  under  the  autbority 
of  which*  the  plaintiff  in  error  was  tried,  and  sentenced  to  pay 
a  fine,  is  repugnant  to  the  constitution  of  the  United  States, 
or  not  ? 

But  before  this  question  can  be  clearly  understood  it  will  be 
necessary  to  inquire,  1.  What  are  the  powers  granted  to  the 
general  government,  by  the  constitution  of  the  United  States, 
over  the  militia  ?  and,  2.  To  what  extent  have  they  been  as- 
sumed and  exercised  ? 

1.  The  constitution  declares  that  congress  shall  have  power 
to  provide  for  calling  forth  the  militia  in  three  specified  cases : 
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for  oi^nizing,  arming,  and  disciplining  them  ;  and  for  govern* 
ing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States  ;  reserving  to  the  states,  respectively,  the  ap- 
pointment of  the  officers,  and  the  authority  of  training  the  mi- 
litia according  to  the  discipline  prescribed  by  congress.  It  is 
further  provided,  that  the  president  of  the  United  States  shall 
be  commander  of  the  militia,  when  called  into  the  actual  ser- 
vice of  the  United  States. 

2.  After  the  constitution  went  into  operation,  congress  pro- 
ceeded by  many  successive  acts  to  exercise  these  powers, 
and  to  provide  for  all  the  cases  contemplated  by  the  consti- 
tution. 

The  act  of  the  2d  of  May,  1792,  which  is  reenacted  almost 
verbatim  by  that  of  the  28th  of  February,  1795,  authorizes  the 
president  of  the  United  States,  in  case  of  invasion,  or  of  immi- 
nent danger  of  it,  or  when  it  may  be  necessary  for  executing 
the  laws  of  the  United  States,  or  to  suppress  insurrections,  to 
call  forth  such  number  of  the  militia  of  the  states  most  conve^ 
Dient  to  the  scene  of  action  as  he  may  judge  necessary,  and  to 
issue  his  orders  for  that  purpose  to  such  officer  of  the  militia 
as  he  shall  think  proper.  It  prescribes  the  amount  of  pay  and 
allowances  of  the  militia  so  called  forth  and  employed  in  the 
service  of  the  United  States,  and  subjects  them  to  the  rules  and 
articles  of  war  applicable  to  the  regular  troops.  It  then  pro- 
ceeds to  prescribe  the  punishment  to  be  inflicted  upon  delin- 
quents, and  the  tribunal  which  is  to  try  them,  by  declaring  that 
every  officer  or  private,  who  should  fail  to  obey  the  orders  of  the 
president,  in  any  of  the  cases  before  recited,  should  be  liable  to 
pay  a  certain  fine,  to  be  determined  and  adjudged  by  a  court 
H»rtial,  and  to  be  imprisoned,  by  a  like  sentence,  on  failure  of 
payment.  The  courts  martial  for  the  trial  of  militia  are  to  be 
composed  of  militia  officers  only,  and  the  fines  to  be  certified 
l>y  the  presiding  officer  of  the  court  to  the  marshal  of  the  dis- 
trict, and  to  be  levied  by  him,  and,  also,  to  the  supervisor,  to 
whom  the  fines  are  to  be  paid  over. 
The  act  of  the  18th  of  April,  1814,  provides  that  courts 
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martial,  to  be  composed  of  militia  officers  only,  for  the  trial  of 
militia  drafted,  detached,  and  called  forth  for  the  service  of  the 
United  States,  whether  acting  in  conjunction  with  the  regular 
forces  or  otherwise,  shall,  whenever  necessary,  be  appointed, 
held,  and  conducted,  in  the  manner  prescribed  by  the  rules  and 
articles  of  war,  for  appointing,  holding,  and  conducting  courts 
martial  for  the  trial  of  delinquents  in  the  army  of  the  United 
States.  Where  the  punishment  prescribed  is  by  stoppage  of 
pay,  or  imposing  a  fine  limited  by  the  amount  of  pay,  the  same 
is  to  have  relation  to  the  monthly  pay  existing  at  the  time  the 
offence  was  committed.  The  residue  of  the  act  is  employed  in 
prescribing  the  manner  of  conducting  the  trial ;  the  rules  of 
evidence  for  the  government  of  the  court ;  the  time  of  service, 
and  other  matters  not  so  material  to  the  present  inquiry.  The 
only  remaining  act  of  congress,  which  it  will  be  necessary  to 
notice  in  this  general  summary  of  the  laws,  is  that  of  the  8th 
of  May,  1792,  for  estabhshing  a  uniform  militia  in  the  United 
States.  It  declares  who  shall  be  subject  to  be  enrolled  in  the 
militia,  and  who  shall  be  exempt ;  what  arms  and  accoutre- 
ments the  officers  and  privates  shall  provide  themselves  with ; 
arranges  them  into  divisions,  brigades,  regiments,  battalions, 
and  companies,  in  such  manner  as  the  state  legislatures  may 
direct ;  declares  the  rules  of  discipline  by  which  the  militia  is 
to  be  governed,  and  makes  provision  for  such  as  should  be  dis- 
abled whilst  in  the  actual  service  of  the  United  States.  The 
pay  and  subsistence  of  the  militia,  whilst  in  service,  are  pro- 
vided for  by  other  acts  of  congress,  and  particularly  by  one 
passed  on  the  third  of  January,  1795. 

The  laws  which  I  have  referred  to  amount  to  a  full  execu- 
tion of  the  powers  conferred  upon  congress  by  the  constitutioQ. 
They  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrections,  and  repel  invasions.  They 
also  provide  for  organizing,  arming,  and  discipUning  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States ;  leaving  to  the  states  respect- 
ively the  appointment  of  the  officers,  and   the  authority  of 
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training  them  according  to  the  discipline  prescribed  by  con- 
gress. 

This  system  may  not  be  formed  with  as  much  wisdom  as,  in 
the  opinion  of  some,  it  might  have  been,  or  as  time  and  experi- 
ence may  hereafter  suggest.  But  to  my  apprehension,  the 
whole  ground  of  congressional  legislation  is  covered  by  the  laws 
referred  to.  The  manner,  in  which  the  militia  is  to  be  organ- 
ized, armed,  disciplined,  and  governed,  is  fully  prescribed.  Pro- 
visions are  made  for  drafting,  detaching,  and  calling  forth  the 
state  quotas,  when  required  by  the  president.  The  president's 
orders  may  be  given  to  the  chief  executive  magistrate  of  the 
state,  or  to  any  militia  officer  he  may  think  proper.  Neglect  or 
refusal  to  obey  orders  is  declared  to  be  an  offence  against  the 
laws  of  the  United  States,  and  subjects  the  offender  to  trial, 
sentence,  and  punishment  to  be  adjudged  by  a  court  martial,  to 
be  summoned  in  the  way  pointed  out  by  the  articles  and  rules 
of  war  ;  and  the  mode  of  proceeding  to  be  observed  by  these 
courts  is  detailed  with  all  necessary  perspicuity. 

If  I  am  not  mistaken  in  this  view  of  the  subject,  the  way  is 
now  open  for  the  examination  of  the  great  question  in  the 
cause.  Is  it  competent  to  a  court  martial,  deriving  its  jurisdic- 
tion under  state  authority,  to  try  and  to  punish  militia-men, 
drafted,  detached,  and  called  forth  by  the  president  into  the 
service  of  the  United  States,  who  have  refused  or  neglected  to 
obey  the  call  ? 

In  support  of  the  judgment  of  the  court  below,  I  understand 
the  leading  arguments  to  be  the  two  following.  1.  That  militia- 
men, when  called  into  the  service  of  the  United  States  by  the 
president's  orders,  communicated  either  to  the  executive  magis- 
trate, or  to  any  inferior  militia  officer  of  a  state,  are  not  to  be 
considered  as  being  in  the  service  of  the  United  States  until 
they  are  mustered  at  the  place  of  rendezvous.  If  this  be  so, 
then,  2dly.  The  state  retains  a  right,  concurrent  with  the  gov- 
ernment of  the  United  States,  to  punish  his  delinquency.  It  is 
admitted  on  the  one  side,  that,  so  long  as  the  militia  are  acting 
under  the  military  jurisdiction  of  the  state  to  which  they  belong, 
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the  powers  of  legislation  over  them  are  concurrent  in  the  geo- 
eral  and  state  government.  Congress  has  power  to  provide  for 
argankingy  arming,  and  disciplining  them ;  and  this  power  being 
unlimited,  except  in  the  two  particulars  of  officering  and  train- 
ing them,  according  to  the  discipline  to  be  prescribed  by  con- 
gress, it  may  be  exercised  to  any  extent  that  may  be  deemed 
necessary  by  congress.  But  as  state  militia,  the  power  of  the 
state  governments  to  legislate  on  the  same  subjects  having  ex- 
isted prior  to  the  formation  of  the  constitution,  and  not  having 
been  prohibited  by  that  instrument,  it  remains  with  the  states, 
subordinate,  nevertheless,  to  the  paramount  law  of  the  general 
government,  operating  upon  the  same  subject.  On  the  other 
side,  it  is  conceded,  that,  after  a  detachment  of  the  militia  have 
been  called  forth,  and  have  entered  into  the  service  of  the 
United  States,  the  authority  of  the  general  government  over 
such  detachment  is  exclusive.  This  is  also  obvious.  Over  the 
national  militia  the  state  governments  never  had,  or  could 
have,  jurisdiction.  None  such  is  conferred  by  the  constitution 
of  the  United  States ;  consequently,  none  such  can  exist 

The  first  question,  then,  is\aX  what  time,  and  under  what 
circumstances,  does  a  portion  of  militia,  drafted,  detached,  and 
called  forth  by  the  president,  enter  into  the  service  of  the  Unit- 
ed States,  and  change  their  character  from  state  to  national 
militia  ?  That  congress  might  by  law  have  fixed  the  period,  by 
confining  it  to  the  draft ;  to  the  order  given  to  the  chief  magis- 
trate, or  other  militia  officer  of  the  state  ;  to  the  arrival  of  the 
men  at  the  place  of  rendezvous  ;  or  to  any  other  circumstance, 
I  can  entertain  no  doubt.  This  would  certainly  be  included  in 
the  more  extensive  powers  of  calling  forth  the  militia,  organ- 
izing, arming,  disciplining,  and  governing  them.  But  has  con- 
gress made  any  declaration  on  this  subject  ?  and  in  what  man- 
ner is  the  will  of  that  body,  as  expressed  in  the  before  mentioned 
laws,  to  be  construed  ?  It  must  be  conceded,  that  there  is  no 
law  of  the  United  States  which  declares,  in  express  terms,  that 
the  organizing,  arming,  and  equipping  a  detachment,  on  the 
order  of  the  president  to  the  state  militia  officers^  or  to  the 
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militia-men  peraonaUy,  places  them  in  the  service  of  the  United 
States.  It  is  true,  that  the  refusal  or  neglect  of  the  militia  to 
obej  the  orders  of  the  president  is  declared  to  be  an  offence 
against  the  United  States,  and  subjects  the  offender  to  a  certain 
prescribed  punishment.  But  this  flows  from  the  power  bestowed 
upon  the  general  government  to  call  them  forth,  and,  conse- 
quently, to  punish  disobedience  to  a  legal  order ;  and  by.no 
means  proves  that  the  call  of  the  president  places  the  detach- 
ment in  the  service  of  the  United  States.  But  although  con- 
gress has  been  less  explicit  on  this  subject  than  they  might  have 
been,  and  it  could  be  wished  they  had  been,  I  am,  nevertheless, 
of  opinion,  that  a  fair  construction  of  the  different  militia  laws 
of  the  United  States  will  lead  to  a  conclusion,  that  something 
more  than  organizing  and  equipping  a  detachment  and  order- 
ing it  into  service  was  considered  as  necessary  to  place  the 
militia  in  the  service  of  the  United  States.  That  preparing  a 
detachment  for  such  service  does  not  place  it  in  the  service  is 
clearly  to  be  collected  from  the  various  temporary  laws  which 
have  been  passed,  authorizing  the  president  to  require  of  the 
state  executives  to  organize,  arm,  and  equip  their  state  quotas 
of  militia  for  the  service  of  the  United  States ;  because  they 
all  provide  that  the  requisition  shall  be  to  hold  such  quotas  in 
readiness  to  march  at  a  moment's  warning ;  and  some,  if  not 
all  of  them,  authorize  the  president  to  call  into  actual  service 
any  part,  or  the  whole,  of  said  quotas,  or  detachments;  clearly 
distinguishing  between  the  orders  of  the  president  to  organize 
and  hold  the  detachments  in  readiness  for  service,  and  their 
entering  into  service.    \ 

The  act  of  the  2etii  of  February,  1795,  declares  tliat  the 
militia  employed  in  the  service  of  the  United  States  shall  re- 
ceive the  same  pay  and  allowance  as  the  troops  of  the  United 
States,  and  shall  be  subject  to  the  same  rules  and  articles  of 
war.  The  provisions  made  for  disabled  militia-men,  and  for 
their  families,  in  case  of  their  death,  are,  by  other  laws,  con- 
fined to  such  militia  as  are,  or  have  been,  in  actual  service. 
There  are  other  laws  which  seem  very  strongly  to  indicate  the 
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time  at  which  they  are  considered  as  being  in  service.  Thus, 
the  act  of  the  28th  of  February,  1795,  declares  that  a  militia- 
man  called  into  the  service  of  the  United  States  shall  not  be 
compelled  to  serve  more  than  three  months,  after  his  arrival  at 
the  place  of  rendezvous,  in  any  one  year.  The  8th  section  of 
the  act  of  the  18th  of  April,  1814,  declares  thai  the  nilitia, 
when  called  into  the  service  of  the  United  States,  if,  in  the 
president's  opinion,  the  public  interest  requires  it,  may  be  com- 
pelled to  serve  for  a  term  not  exceeding  six  months,  after  their 
arrival  at  the  place  of  rendezvous,  in  any  one  year ;  and  by 
the  10th  section  provision  is  made  for  the  expenses  which  may 
be  incurred  by  marching  the  militia  to  their  places  of  rendez- 
vous, in  pursuance  of  a  requisition  of  the  president,  and  they 
are  to  be  adjusted  and  paid  in  like  manner  as  those  incurred 
after  their  arrival  at  the  rendezvous.  The  3d  section  of  the 
act  of  the  2d  of  January,  1795,  provides,  that,  whenever  the 
militia  shall  be  called  into  the  actual  service  of  the  United 
States,  their  pay  shall  be  deemed  to  commence  from  the  day  of 
their  appearing  at  the  place  of  battalion,  regimental,  or  brigade 
rendezvous,  allowing  a  day's  pay  and  ration  for  every  fifteen 
miles  from  their  homes  to  said  rendezvous. 

From  this  brief  summary  of  the  laws  it  would  seem,  that 
actual  service  was  considered  by  congress  as  the  criterion  of 
national  miUtia ;  and  that  the  service  did  not  commence  until 
the  arrival  of  the  militia  at  the  place  of  rendezvous.  That  is 
the  terminus  a  quo  the  service,  the  pay,  and  subjection  to  the 
articles  of  war,  are  to  commence  and  continue.  If  the  service, 
in  particular,  is  to  continue  for  a  certain  length  of  time,  from  a 
certain  day,  it  would  seem  to  follow,  almost  conclusively,  that 
the  service  commenced  on  that,  and  not  on  some  prior  day. 
And,  indeed,  it  would  seem  to  border  somewhat  upon  an  ab- 
surdity, to  say  that  a  militia-man  was  in  the  service  of  the 
United  States  at  any  time,  who,  so  far  from  entering  into  it  for 
a  single  moment,  had  refused  to  do  so,  and  who  never  did  any 
act  to  connect  him  with  such  service.  It  has  already  been  ad- 
mitted, that,  if  congress  had  pleased  so  to  declare,  a  militia- 
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maojk  called  iato  *thi^  service  of  the  United  States,  might  have 
been  l^dand  con|i<^red  as  being  constructively  in  that  service, 
though  not  actually  so ;  ^nd  might  have  been  treated  in  like 
iiifiuiiier«a8  .  if  h^  had  speared  at  the  place  of  rendezvous. 
But  congress  has  not  so  d^Iared,  nor  have  they  made  any  pro- 
vision mppllH^le  to  s«cV  a  case ;  on  the  contrary,  it  would  ap- 
ptear,  that  .a  fine  to  be  paid  by  the  delinquent  miUtia-man  was 
d^med^^eopiiyalent  for  his  services,  and  an  atonement  for  his 

^disobedience.  . 

L  I^  fben,  a  nalitia*raaii,  called  into  the  service  of  the  United 
States,  slydl  jrofuse  to  obey  the  order,  and  is,  consequently,  not 
to  be  considered  as  in  the  service  of  the  United  States,  or  re- 
moved from  the  military  jurisdiction  of  the  state  to  which  he 
belongs,  the  next  question  is,  Is  it  competent  to  the  state  to 
IM'Ovide  for  trying  and  punishing  htm  for  his  disobedience  by  a 
court  martial  deriving  its  authority  under  the  state  ?  It  may 
be  admitted  at  once,  that  the  militia  belong  to  the  states, 
respectively,  in  which  they  are  enrolled,  and  that  they  are  sub- 
ject, both  in  their  civil  and  military  capacities,  to  the  jurisdic- 
tion and  laws  of  such  state,  except  so  far  as  those  laws  are  con- 
trolled by  acts  of  congress  constitutionally  made.  Congress  has 
power  to  provide  for  organizing,  arming,  and  disciplining  the 
militia ;  and  it  is  presumable,  that  the  framers  of  the  constitu- 
tion contemplated  a  full  exercise  of  all  these  powers.  Never- 
theless, if  congress  has  declined  to  exercise  them,,  it  was  com- 
petent to  the  state  governments  to  provide  for  organizing,  arm- 
ing, and  disciplining  their  respective  mihtia  in  such  manner  as 
they  might  think  proper.  But  congress  has  provided  for  all 
these  subjects,  in  the  way  which  that  body  must  have  supposed 
the  best  calculated  to  promote  the  general  welfare,  and  to  pro- 
vide for  the  national  defence.  After  this,  can  the  state  govern- 
ments enter  upon  the  same  ground,  —  provide  for  the  same 
objects  as  they  may  think  proper,  and  punish  in  their  own  way 
violations  of  the  laws  they  have  so  enacted  ?  The  affirmative 
of  this  question  is  asserted  by  the  defendant's  counsel,  who,  it 
is  understood,  contend,  that,  unless  such  state  laws  are  in  direct 
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contradiction  to  those  of  the  United  States,  .they  arenoi  repug- 
nant to  the  constitution  of  the  United  Sta^paw       •      -    \       •— 

From  this  doctrine  I  must,  for  one^  be  permitted  to'diflfeeDt/ 
The  two  laws  may  not  be  in  sugh  akfcrfute'  Oppo^tioil  tceack 
other  as  to  render  the  one  incapable  of  execution  without 
violating  the  injunctions  of  the  other;  and  ye^,.  tht  m^laof-tbs 
one  l^slature  may  be  in  direct  coUi^on  with^that  of  thp  other. 
This  will  is  to  be  discovered  as  well  by  what  th^  ;le^slatiire 
has  not  declared  as  by  what  they  have  expressed.  Congress, 
for  example,  has  declared  that  the  i^nirfimeirt  fqr  difobedi- 
ence  of  the  act  of  congress  shall  be  a  certaii|p  fin^;*  if  that 
provided  by  the  state  legislature  for  the  same  offence  be  a 
similar  fine,  with  the  addition  of  imprisonment  or  death,  the 
latter  law  would  not  prevent  the  former  from  being  carried  into 
execution,  and  may  be  said,  therefore,  not  to  be  repugnant  to 
it.  But,  surely,  the  will  of  congress  is,  nevertheless,  thwarted 
and  opposed. 

This  question  does  not  so  much  involve  a  contest  for  power 
between  the  two  governments  as  the  rights  and  privileges  of 
the  citizen,  secured  to  him  by  the  constitution  of  the  United 
States,  the  benefit  of  which  he  may  lawfully  claim. 

If,  in  a  specified  case,  the  people  have  thought  proper  to  be- 
stow certain  powers  on  congress  as  the  safest  depositary  of 
them,  and  congress  has  legislated  within  the  scope  of  them,  the 
people  have  reason  to  complain  that  the  same  powers  should  be 
exercised  at  the  same  time  by  the  state  legislatures.  To  sub- 
ject them  to  the  operation  of  two  laws  upon  the  same  subject, 
dictated  by  distinct  wills,  particularly  in  a  case  inflicting  puns 
and  penalties,  is,  to  my  apprehension,  something  very  much 
like  oppression,  if  not  worse.  In  short,  I  am  altogether  inca- 
pable of  comprehending  how  two  distinct  wills  can,  at  the  same 
time,  be  exercised  in  relation  to  the  same  subject,  to  be  effec- 
tual, and  at  the  same  time  compatible  with  each  other.  If  they 
correspond  in  every  respect,  then  the  latter  is  idle  and  inopera- 
tive ;  if  they  differ,  they  must,  in  the  nature  of  things,  oppose 
each  other,  so  far  as  they  do  differ.     If  the  one  imposes  a  cer- 
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tain  piiniahiiient  for  a  certain  offence,  the  presumption  is,  that 
this  was  deemed  siifficient,  and,  under  all  circumstances,  the 
only  pioper  one.  If  the  other  legislature  impose  a  different 
ponishmeot,  in  kind  or  degree,  I  am  at  a  loss  to  conceive  how 
they  can  both  consist  harmoniously  together. 

I  adflut  that  a  legislative  body  may,  by  different  lavrs,  impose 
upon  the  same  person,  for  the  same  offence,  different  and  cumu* 
lative  punishments ;  but  then  it  is  the  will  of  the  same  body  to 
do  so,  and  the  second,  equally  with  the  first  law,  is  the  will  of 
that  body.  There  is,  therefore,  and  can  be,  no  opposition  of 
wills.  But  the  case  is  altogether  different  where  the  laws  flow 
from  the  wills  of  distinct,  coordinate  bodies. 

This  course  of  reasoning  is  intended  as  an  answer  to  what  I 
consider  a  novel  and  unconstitutional  doctrine,  that,  in  cases 
where  the  state  governments  have  a  concurrent  power  of  legis* 
lation  with  the  national  government,  they  may  legislate  upon 
any  subject  on  which  congress  has  acted,  provided  the  two  laws 
are  not  in  terms,  or  in  their  oj^eration,  contradictory  and  repugn 
Dant  to  each  other. 

Upon  the  subject  of  the  militia  congress  has  exercised  the 
powers  conferred  on  that  body  by  the  constitution,  as  fully  as 
was  thought  right,  and  has  thus  excluded  the  power  of  legisla- 
tion by  the  states  on  these  subjects,  except  so  far  as  it  has  been 
permitted  by  congress ;  although,  it  should  be  conceded,  that 
important  provisions  have  been  omitted,  or  that  others  which 
have  been  made  might  have  been  more  extended,  or  more 
wisely  devised. 

There  still  remains  another  question  to  be  considered,  which 
more  immediately  involves  the  merits  of  this  cause.  Admit 
that  the  legislature  of  Pennsylvania  could  not  constitutionally 
legislate  in  respect  to  delinquent  militia-men,  and  to  prescribe 
the  punishment  to  which  they  should  be  subject ;  had  the  state 
court  martial  jurisdiction  over  the  subject,  so  as  to  enforce  the 
laws  of  congress  against  these  delinquents  ? 

This,  it  will  be  seen,  is  a  different  question  from  that  which 
has  been  just  examined.     That  respects  the  power  of  a  state 
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legislature  to  I^slate  upon  a  subject  on  which  congress  has 
declared  its  will.  This  concerns  the  jurisdiction  of  a  state 
miUtary  tribunal  to  adjudicate  in  a  case  which  depends  on  a  law 
of  congress,  and  to  enforce  it. 

It  has  been  already  shown,  that  congress  has  prescribed  the 
punishment  to  be  inflicted  on  a  militia»man  detached  and  called 
forth,  but  who  has  refused  to  march  ;  and  has  also  provided 
that  courts  martial  for  the  trial  of  such  delinquents,  to  be  com* 
posed  of  militia  oflicers  only,  shall  be  held  and  conducted  in 
the  manner  pointed  out  by  the  rules  and  articles  of  war. 

That  congress  might  have  vested  the  exclusive  jurisdiction 
in  courts  martial  to  be  held  and  conducted  as  the  laws  of  the 
United  States  have  prescribed,  will,  I  presume,  hardly  be  ques- 
tioned. The  offence  to  be  punished  grows  out  of  the  constitu- 
tion and  laws  of  the  United  States,  and  is,  therefore,  clearly  a 
case  which  might  have  been  withdrawn  from  the  concurrent 
jurisdiction  of  the  state  tribunals.  But  an  exclusive  jurisdic- 
tion is  not  given  to  courts  martial  deriving  their  authority  under 
the  national  government,  by  express  words ;  —  the  question, 
then,  (and  I  admit  the  difficulty  of  it,)  occurs,  Is  this  a  case  in 
which  the  state  courts  martial  could  exercise  jurisdiction  ? 

Speaking  upon  the  subject  of  the  federal  judiciary,  "The 
Federalist"  distinctly  asserts  the  doctrine,  that  the  United  States, 
in  the  course  of  legislation  upon  the  objects  entrusted  to  their 
discretion,  may  commit  the  decision  of  causes  arising  upon  a 
particular  regulation  to  the  federal  courts  solely,  if  it  should  be 
deemed  expedient ;  yet,  that,  in  every  case,  in  which  the  state 
tribunals  should  not  be  expressly  excluded  by  the  acts  of  the 
national  legislature,  they  would,  of  course,  take  cognizance  of 
the  causes  to  which  those  acts  might  give  birth.* 

I  can  discover,  I  confess,  nothing  unreasonable  in  this  doc- 
trine ;  nor  can  I  perceive  any  inconvenience  which  can  grow 
out  of  it,  so  long  as  the  power  of  congress  to  withdraw  the 


•  Lettcre  of  Publius,  or  7^  Ftderalid ;  No.  82. 
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nrhole  or  any  part  of  those  cases  from  the  jurisdictioD  of  the 
state  courts  is,  as  I  think  it  must  be,  admitted. 

The  practice  of  the  general  government  seeoos  strongly  to 
confirm  this  doctrine  ;  for  at  the  first  session  of  congress  which 
commenced  after  the  adoption  of  the  constitution  the  judicial 
system  was  formed  ;  and  the  exclusive  and  concurrent  jurisdic- 
tion conferred  upon  the  courts  created  by  that  law  were  clearly 
distinguished  and  marked ;  showing,  that,  in  the  opinion  of  that 
body,  it  was  not  sufficient  to  vest  an  exclusive  jurisdiction, 
where  it  was  deemed  proper,  merely  by  a  grant  of  jurisdiction 
generally.   In  particular,  this  law  grants  exclusive  jurisdiction  to 
the  circuit  courts  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  the  laws  of 
the  United  States  should  otherwise  provide  ;  and  this  will  ac- 
count for  the  proviso  in  the  act  of  the  24th  of  February,  1807, 
(chapter  75,)  concerning  the  forgery  of  the  notes  of  the  Bank 
of  the  United  States,  '<  that  nothing  in  that  act  contained  should 
be  construed  to  deprive  the  courts  of  the  individual  states  of 
jurisdiction,  under  the  laws  of  the  several  states,  over  offences 
made  punishable  by  that  act."     A  similar  proviso  is  to  be  found 
in  the  act  of  the  21st  of  April,  1806,  (chapter  49,)  concerning 
the  counterfeiters  of  the  current  coin  of  the  United  States.     It 
is  clear,  that,  in  the  opinion  of  congress,  this  saving  was  neces- 
sary in  order  to  authorize  the  exercise  of  concurrent  jurisdic- 
tion by  the  state  courts  over  those  offences ;  and  there  can  be 
very  little  doubt  but  that  this  opinion  was  well  founded.     The 
judiciary  act  had  vested  in  the  federal  courts  exclusive  jurisdic- 
tion of  all  offences  cognizable  under  the  authority  of  the  United 
States,  unless  where  the  laws  of  the  United  States  should  other- 
wise direct    The  states  could  not,  therefore,  exercise  a  con- 
current jurisdiction  in  those  cases,  without  coming  into  direct 
collision  with  the  laws  of  congress.     But  by  these  savings  con- 
gress did  provide  that  the  jurisdiction  of  the  federal  courts  in 
the  specified  cases  should  not  be  exclusive  ;  and  the  concurrent 
jorisdiction  of  the  state  courts  was  instantly  restored,  so  far  as, 
under  state  authority,  it  could  be  exercised  by  them. 
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There  are  many  other  acts  of  congress  which  permit  jurisdic- 
tion over  the  offences  therein  described  to  be  exercised  by  state 
magistrates  and  courts ;  not,  I  presume,  because  such  pennis- 
sion  was  considered  to  be  necessary  under  the  constitution,  is 
order  to  vest  a  concurrent  jurisdiction  in  those  tribunals ;  bat 
because,  without  it,  the  jurisdiction  was  exclusively  vested  io 
the  national  courts  by  the  judiciary  act,  and,  consequendy,  coiiU 
not  be  otherwise  exercised  by  the  state  courts.  For  I  hold  it  to 
be  perfectly  clear,  that  congress  cannot  confer  jurisdiction  upoo 
any  courts  but  such  as  exist  under  the  constitution  and  laws  of 
the  United  States,  although  the  state  courts  may  exercise  juris- 
diction in  cases  authorized  by  the  laws  of  the  state,  and  ooc 
prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. 

What,  then,  is  the  real  object  of  the  law  of  Pennsylvaoii 
which  we  are  considering  ?  I  answer,  to  confer  authority  upoD 
a  state  court  martial  to  enforce  the  laws  of  the  United  States 
against  delinquent  militia-men  who  had  disobeyed  the  call  of 
the  president  to  enter  into  the  service  of  the  United  States; 
for,  except  the  provisions  for  vesting  this  jurisdiction  in  such  a 
court,  this  act  is,  in  substance,  a  reenactment  of  the  acts  of 
congress,  as  to  the  description  of  the  offence,  the  nature  and 
extent  of  the  punishment,  and  the  collection  and  appropriatioo 
of  the  fines  imposed. 

Why  might  not  this  court  martial  exercise  the  authority  thus 
vested  in  it  by  this  law  ?  As  to  crimes  and  offences  against  the 
United  States,  the  law  of  congress  had  vested  the  cognizance 
of  them  exclusively  in  the  federal  courts.  The  state  courts, 
therefore,  could  exercise  no  jurisdiction  whatever  over  such 
offences,  unless  where,  in  particular  cases,  other  laws  of  the 
United  States  had  otherwise  provided ;  and  wherever  such  pro- 
vision was  made,  the  claim  of  exclusive  jurisdiction  to  the  par- 
ticular cases  was  withdrawn  by  the  United  States,  and  the  coo- 
current  jurisdiction  of  the  state  courts  was  eo  inatatUi  restored, 
not  by  way  of  grant  from  the  national  government,  but  by  the 
removal  of  a  disability  before  imposed  upon  the  state  tribunals. 

But  military  offences  are  not  included  in  the  act  of  congress 
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onferring  jurisdiction  upon  the  circuit  and  district  courts ;  no 
>erson  has  ever  contended  that  such  offences  are  cognizable 
«fore  the  common  law  courts.  The  militia  laws  have,  there- 
ore,  provided  that  the  offence  of  disobedience  to  the  president's 
all  upon  the  militia  shall  be  cognizable  by  a  court  martial  of 
he  United  States ;  but  an  exclusive  cognizance  is  not  conferred 
ipon  that  court,  as  it  had  been  upon  the  common  law  courts  as 

0  other  offences,  by  the  judiciary  act.  It  follows,  then,  as  I 
x>nceive,  that  jurisdiction  over  this  offence  remains  to  be  con- 
currently exercised  by  the  national  and  state  courts  martial, 
rince  it  is  authorized  by  the  laws  of  the  state,  and  not  prohib- 
ited by  those  of  the  United  States.  Where  is  the  repugnance 
of  the  one  law  to  the  other  ?  The  jurisdiction  was  clearly  con- 
current over  militia-men  not  engaged  in  the  service  of  the 
United  States ;  and  the  acts  of  congress  have  not  disturbed 
this  state  of  things  by  asserting  an  exclusive  jurisdiction.  They 
certainly  have  not  done  so  in  terms ;  and  I  do  not  think  that 
it  can  be  made  out  by  any  fair  construction  of  them.  The  act 
of  1795  merely  declares  that  this  offence  shall  be  tried  by  a 
court  martial.  This  was  clearly  not  exclusive ;  but,  on  the  con- 
trary, it  would  seem  to  import  that  such  court  might  be  held 
under  national  or  state  authority. 

The  act  of  1814  does  not  render  the  jurisdiction  necessarily 
exclusive.  It  provides  that  courts  martial  for  the  trial  of  militia, 
drafted  and  called  forth,  shall,  when  necessary,  be  appointed, 
held,  and  conducted,  in  the  manner  prescribed  by  the  rules  of 
war. 

If  the  mere  assignment  of  jurisdiction  to  a  particular  court 
does  not  necessarily  render  it  exclusive,  as  I  have  already  en- 
deavored to  prove,  then  it  would  follow  that  this  law  can  have 
no  such  effect ;  unless,  indeed,  there  is  a  difference  in  this  re- 
spect between  the  same  language,  when  applied  to  military  and 
to  civil  courts ;  and  if  there  be  a  difference,  I  have  not  been 
able  to  perceive  it  But  the  law  uses  the  expression  '*  when 
necessary."    How  is  this  to  be  understood?     It  may  mean, 

1  acknowledge,  whenever  there  are  delinquents  to  try ;  but, 
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gurely,  if  it  import  no  more  than  this,  it  was  very  unneceasaiilj 
used,  since  it  would  have  been  sufficient  to  say  that  cooits 
martial  for  the  trial  of  militia  called  into  service  should  be 
formed  and  conducted  in  the  manner  prescribed  by  the  law. 
The  act  of  1795  had  declared  who  were  liable  to  be  tried,  bm 
had  not  said  with  precision  before  what  court  the  trial  should 
be  had.  This  act  describes  the  court ;  and  the  two  laws  beii^ 
construed  together  would  seem  to  mean  that  every  such  defio- 
quent  as  is  described  in  the  act  of  1795  should  pay  a  certain 
fine,  to  be  determined  and  adjudged  by  a  court  martial,  to  be 
composed  of  militia  officers,  to  be  appointed  and  conducted  io 
the  manner  prescribed  by  the  articles  of  war.  These  words, 
''  when  necessary,"  have  no  definite  meaning,  if  they  are  oonfiiied 
to  the  existence  of  cases  for  trial  before  the  court  But  if  the; 
be  construed  (as  I  think  they  ought  to  be)  to  apply  to  trials 
rendered  necessary  by  the  omission  of  the  states  to  provide  for 
state  courts  martial  to  exercise  a  jurisdiction  in  the  case,  or  of 
such  courts  to  take  cognizance  of  them  when  so  authoiized, 
they  have  an  important  and  a  useful  meaning.  If  the  state 
court  martial  proceeds  to  take  cognizance  of  the  cases,  it  nay 
-not  appear  necessary  to  the  proj^er  officer  in  the  service  of  the 
United  States  to  summon  a  court  to  try  the  same  cases ;  if 
they  do  not,  or  for  want  of  authority  cannot  try  them,  then  it 
may  be  deemed  necessary  to  convene  a  court  martial  under  the 
articles  of  war,  to  take  and  to  exercise  the  jurisdiction. 

There  are  two  objections  which  were  made  by  the  plaintiff's 
counsel  to  the  exercise  of  jurisdiction  in  this  case  by  the  state 
court  martial,  which  remain  to  be  noticed. 

1.  It  was  contended,  that,  if  the  exercise  of  this  jurisdic- 
tion be  admitted,  the  sentence  of  the  court  would  either  oust 
the  jurisdiction  of  the  United  States  court  martial,  or  might 
subject  the  accused  to  be  twice  tried  for  the  same  offisnce.  To 
this  I  answer,  that,  if  the  jurisdiction  of  the  two  courts  be  con- 
current, the  sentence  of  either  court,  either  of  conviction  ct 
acquittal,  might  be  pleaded  in  bar  of  the  prosecution  before  the 
other,  as  much  so  as  the  judgment  of  a  state  court,  in  a  civil 
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case  of  concurrent  jurisdiction,  may  be  pleaded  in  bar  of  an 
action  for  the  same  cause  instituted  in  a  circuit  court  of  the 
United  States. 

Another  objection  is,  that,  if  the  state  court  martial  had  au- 
thority to  try  these  men,  the  governor  of  that  state,  in  case  of 
conviction,  might  have  pardoned  them.  I  am  by  no  means 
satisfied  that  he  could  have  done  so ;  but  if  he  could,  this  would 
only  furnish  a  reason  why  congress  should  vest  the  jurisdiction 
in  these  cases  exclusively  in  a  court  martial  acting  under  the 
authority  of  the  United  States. 

Upon  the  whole,  I  am  of  opinion,  after  the  most  laborious 
examination  of  this  delicate  question,  that  the  state  court  mar- 
tial had  a  concurrent  jurisdiction  with  the  tribunal  pointed  out 
by  the  acts  of  congress  to  try  a  militia-man  who  had  disobeyed 
the  caU  of  the  president,  and  to  enforce  the  laws  of  congress 
against  such  delinquent ;  and  that  this  authority  will  remain  to 
be  80  exercised  until  it  shall  please  congress  to  vest  it  exclu- 
sively elsewhere,  or  until  the  state  of  Pennsylvania  shall  with- 
draw from  their  court  martial  the  authority  to  take  such  jurisdic- 
tion. At  all  events,  this  is  not  one  of  those  clear  cases  of 
repugnance  to  the  constitution  of  the  United  States,  where  I 
shoold  feel  myself  at  liberty  to  declare  the  law  to  be  unconstitu- 
tional, the  sentence  of  the  court  coram  nan  judicey  and  the 
judgment  of  the  supreme  court  of  Pennsylvania  erroneous  on 
these  grounds. 

Two  of  the  judges  are  of  opinion  that  the  law  in  question 
is  unconstitutional,  and  that  the  judgment  below  ought  to  be 
reversed. 

The  other  judges  are  of  opinion  that  the  judgment  ought  to 
be  affirmed ;  but  they  do  not  concur  in  all  respects  in  the 
reasons  which  influence  my  opinion. 

We  subjoin  the  dissenting  opinion  of  Judge  Story :  — 

The  only  question  which  is  cognizable  by  this  court,  upon 
this  voluminous  record,  arises  from  a  very  short  paragraph  in 
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the  close  of  the  bill  of  exceptions.  It  there  appears,  thatAe 
plaintiff  prayed  the  state  court  of  common  pleas  to  instruct  tlie 
jury  that  the  first,  second,  and  third  paragraphs  of  the  tweotf- 
first  section  of  the  statute  of  Pennsylvania  of  the  28th  of 
March,  1814,  ''so  far  as  they  related  to  the  militia  called  into 
the  service  of  the  United  States,  under  the  laws  of  coDgress, 
and  who  failed  to  obey  the  orders  of  the  president  of  the  United 
States,  are  contrary  to  the  constitution  of  the  United  Stat^ 
and  the  laws  of  congress  made  in  pursuance  thereof,  aod 
are,  therefore,  null  and  void."  .  The  court  instructed  the  jorr 
that  these  paragraphs  were  not  contrary  to  the  constitutioD  or 
laws  of  the  United  States,  and  were,  therefore,  not  null  and 
void.  This  opinion  has  been  aflirmed  by  the  highest  state 
tribunal  of  Pennsylvania,  and  judgment  has  been  there  pro- 
nounced in  pursuance  of  it  in  favor  of  the  defendant  Tlie 
cause  stands  before  us  upon  a  writ  of  error  from  this  last  judg- 
ihent ;  and  the  naked  question  for  us  to  decide  is,  whether  tbe 
paragraphs  alluded  to  are  repugnant  to  the  constitution  or  laws 
of  the  United  States  ;  if  so,  the  judgment  must  be  reversed ; 
if  otherwise,  it  ought  to  be  affirmed. 

Questions  of  this  nature  are  always  of  great  importance  and 
delicacy.  They  involve  interests  of  so  much  magnitude^  aod 
of  such  deep  and  permanent  public  concern,  that  they  cannot 
but  be  approached  with  uncommon  anxiety.  The  sovcieignty 
of  a  state  in  the  exercise  of  its  legislation  is  not  to  be  irapaifwl, 
unless  it  be  clear  that  it  has  transcended  its  legitimate  anthority ; 
nor  ought  any  power  to  be  sought,  much  less  to  be  adjudged, 
in  favor  of  the  United  States,  unless  it  be  clearly  within  the 
reach  of  its  constitutional  charter.  Sitting  here,  we  are  not  at 
liberty  to  add  one  jot  of  power  to  the  national  governfflent 
beyond  what  the  people  have  granted  by  the  eonstitutioD ;  and, 
on  the  other  hand,  we  are  bound  to  support  that  constitution  as 
it  stands,  and  to  give  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers,  in  many  in- 
stances similar  to  those  ahead y  existing  in  the  state  govem- 
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ments,  and  some  of  these  being  of  vital  importance  also  to  state 
authority  and  state  legislation,  it  is  not  to  be  admitted,  that  a 
mere  grant  of  such  powers  in  affirmative  terms  to  eongresa 
does,  per  m,  transfer  an  exclusive  sovereignty  on  such  subjects 
to  the  latter.  On  the  contrary,  a  reasonable  interpretation  of 
that  instrument  necessarily  leads  to  the  conclusion,  that  the 
powers  so  granted  are  never  exclusive  of  similar  powers  exist- 
ing in  the  states,  unless  where  the  constitution  has  expressly  in 
terms  given  an  exclusive  power  to  congress,  or  the  exercisie  of  a 
like  power  is  prohibited  to  the  states,  or  there  is  a  direct  repugn 
nancy  or  incompatibility  in  the  exercise  of  it  by  the  states.  The 
example  of  the  first  class  is  to  be  found  in  the  exclusive  legislar 
tion  delegated  to  congress  over  places  purchased,  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be,  for 
forts,  arsenals,  dock-yards,  &c. ;  of  the  second  class,  the  prohi- 
bition of  a  state  to  coin  money  or  emit  bills  of  credit ;  of  the 
third  class,  as  this  court  have  already  held,  the  power  to  estab- 
lish a  uniform  rule  of  naturalization,*  and  the  delegation  of 
admiralty  and  maritime  jurisdiction.!  In  all  other  cases,  not  fell- 
ing within  the  classes  already  mentioned,  it  seems  unquestiona- 
ble, that  the  states  retain  concurrent  authority  with  congress, 
not  only  upon  the  letter  and  spirit  of  the  eleventh  amendment 
of  the  constitution,  but  upon  the  soundest  principles  of  general 
reasoning.  There  is  this  reserve,  however,  that,  in  cases  of 
concurrent  authority,  where  the  laws  of  the  states  and  of  the 
union  are  in  direct  and  manifest  collision  on  the  same  subject^ 
those  of  the  union  being  <<  the  supreme  law  of  the  land "  are 
of  paramount  authority,  and  the  state  laws,  so  far,  and  so  far 
only,  as  such  incompatibility  exists,  must  necessarily  yield. 

Such  are  the  general  principles  by  which  my  judgment  is 
guided  in  every  investigation  on  constitutional  points.  I  do  not 
know  that  they  have  ever  been  seriously  doubted.     They  com- 

*  Chirac  v.  Ckarac,  2  Wheaton'a  Reports,  259,  269. 
t  Martin  v.  HutOtTy  1  Wheaton'a  Reports,  304, 337.    Aad  see  The.  i«b- 
'«fe<,  No.  32. 
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mend  themselves  by  their  intrinsic  equity,  and  have  been  amply 
justified  by  the  opinions  of  the  great  men  under  whose  guidance 
the  constitution  was  framed,  as  well  as  by  the  practice  of  the 
government  of  the  union.  To  desert  them  would  be  to  deliver 
ourselves  over  to  endless  doubts  and  difficulties ;  and,  probably, 
to  hazard  the  existence  of  the  constitution  itself.  With  these 
prindples  in  view,  let  the  question  now  before  the  court  be  ex- 
amined. 

The  constitution  declares  that  congress  shall  have  power  "  to 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
union,  suppress  insurrections,  and  repel  invasions ; "  and  "  to 
provide  for  oiganizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  reserving  to  the  states  respectively 
the  appointment  of  the  officers,  and  the  authority  of  training 
the  militia  according  to  the  discipline  prescribed  by  congress." 

It  is  almost  too  plain  for  argument,  that  the  power  here  given 
to  congress  over  the  militia  is  of  a  limited  nature,  and  confined 
to  the  objects  specified  in  these  clauses ;  and  that,  in  all  other 
respects,  and  for  all  other  purposes,  the  militia  are  subject  to 
the  control  and  government  of  the  state  authorities.  Nor  can 
the  reservation  to  the  states  of  the  appointment  of  the  officers, 
and  of  the  authority  of  training  the  militia  according  to  the  disci- 
pline prescribed  by  congress,  be  justly  considered  as  weakening 
this  conclusion.  That  reservation  constitutes  an  exception 
merely  from  the  power  given  to  congress  '<  to  provide  for  organ- 
izing, arming,  and  disciplining  the  militia ;  '^  and  is  a  limitation 
upon  the  authority  which  would  otherwise  have  devolved  upon 
it  as  to  the  appointment  of  officers.  But  the  exception  from  a 
given  power  cannot,  upon  any  fair  reasoning,  be  considered  as 
an  enumeration  of  all  the  powers  which  belong  to  the  states 
over  the  militia.  What  those  powers  are  must  depend  upon 
their  own  constitutions ;  and  what  is  not  taken  away  by  the 
constitution  of  the  United  States  must  be  considered  as  re- 
tained by  the  states  or  the  people.  The  exception,  then,  ascer- 
tains only  that  congress  have  not,  and  that  the  states  have,  the 
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power  to  appoint  the  officers  of  the  militia,  and  to  train  them 
according  to  the  discipline  prescribed  by  congress.     Nor  does 
it  aeem  necessary  to  contend  that  the  power  "to  provide  for* 
organizing,  arming,  and  disciplining  the  militia "  is  exclusiyely 
vested  in  congress.     It  is  merely  an  affirmative  power,  and  if 
not  in  its  own  nature  incompatible  with  the  existence  of  a  like 
power  in  the  states,  it  may  well  leave  a  concurrent  power  in  the 
latter.    But  when  once  congress  has  carried  this  power  into 
effect,  its  laws  for  the  organization,  arming,  and  discipline  of 
the  militia  are  the  supreme  law  of  the  land ;  and  all  interfering 
state  regulations  must  necessarily  be  suspended  in  their  opera- 
tion.   It  would  certainly  seem  reasonable,  that,  in  the  absence 
of  all  interfering  provisions  by  congress  on  the  subject,   the 
states  should  have  authority  to  organize,  arm,  and  discipline 
their  own  militia.     The  general  authority  retained  by  them  over 
the  militia  would  seem  to  draw  after  it  these,  as  necessary  in- 
cidents.    If  congress  should  not  have  exercised  its  own  power, 
how,  upon  any  other  construction  than  that  of  a  concuirent 
power,  could  the  states  sufficiently  provide  for  their  own  safety 
against  domestic  insurrection,   or   the  sudden  invasion  of  a 
foreign  enemy  ?     They  are  expressly  prohibited  from  -keeping 
troops  or  ships  of  war  in  time  of  peace ;  and  this,  undoubtedly, 
upon  the  supposition,  that,  in  such  cases,  the  militia  would  be 
their  natural  and  sufficient  defence.    Yet  what  would  the  militia 
be  without  organization,  arms,  and  discipline  ?    It  is  certainly  not 
conapulsory  upon  congress  to  exercise  its  own  authority  upon 
this  subject     The  time,  the  mode,  and  the  extent,  must  rest 
^pon  its  means  and  sound  discretion.     If,  therefore,  the  present 
case  turned  upon  the  question,  whether  a  state  might  oi^nize, 
ann,  and  discipline  its  own  militia,  in  the  absence  of,  or  subordi- 
nate to,  the  regulations  of  congress,  I  am  certainly  not  prepared 
to  deny  the  legitimacy  of  such  an  exercise  of  authority.    It  does 
not  seem  repugnant  in  its  nature  to  the  grant  of  a  like,  paramount 
authority  to  congress ;  and  if  not,  then  it  is  retained  by  the 
states.    The  fifth  amendment  to  the  constitution,  declaring,  that, 
^  ^6ll  regulated  militia  being  necessary  to  the  security  of  a 
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free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  itifringed/'  may  not,  perhaps,  be  thought  to  haYC  any 
.  important  bearing  on  this  point.     If  it  have,  it  confirms  and 
illustrates,  rather  than  impugns,  the  reasoning  already  suggested 
But  congress  have,  also,  the  power  to  provide  '^  for  governing 
such  part  of  the  militia  as  may  be  employed  in  the  service  of 
the  United  States.''     It  has  not  been  attempted  in  arguoaeot,  to 
establish  that  this  power  is  not  exclusively  in  congress ;  or  that 
the  states  have  a  concurrent  power  of  governing  their  own 
militia  when  in  the  service  of  the  union.     On  the  contrary,  the 
reverse  has  been  conceded  both  here  and  before   the   other 
tribunals  in  which  this  cause  has  been  so  ably  and  learnedlj 
discussed.     And  there  certainly  are  the  strongest  reasons  for 
this  construction.     When  the  militia  is  called  into  the  actual 
service  of  the  United  States,  by  which  I  understand  actual  em- 
ployment in  service,  the  constitution  declares  that  the  president 
shall  be  th»  commander  in  chief.     The  militia  of  several  states 
may,  at  the  same  time,  be  called  out  for  the  public  defence; 
and  to  suppose  each  state  could  have  an  authority  to  govern  its 
own  militia  in  such  cases,  even  subordinate  to  the  regulations 
of  congress,  seems  utterly  inconsistent  with  that  unity  of  com- 
mand and  action  on  which  the  success  of  all  military  opera- 
tions must  essentially  depend.     There  never  could  be  a  stronger 
case  put,  from  the  argument  of  public  inconvenience,  against 
the  adoption  of  such  a  doctrine.     It  is  scarcely  possible,  that 
any  interference,  however  small,  of  a  state,  under,  such  circum- 
stances, in  the  government  of  the  militia,  would  not  materially 
embarrass,  and  directly,  or  indirectly,  impugn  the  authority  of 
the  union.     In  most  cases  there  would  be  an  utter  repugnancy. 
It  would  seem,  therefore,  that  a  rational  interpretation  must  con- 
strue this  power  as  exclusive  in  its  own  nature,  and  belonging 
solely  to  congress.     The  remaining  clause  gives  congress  power 
^^  to  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrections,  and  repel  invasions."     Does 
this  clause  vest  in  congress  an  exclusive  power,  or  leave  to  the 
states  a  concurrent  power  to  enact  laws  for  the  same  purposes? 
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This  19  an  important  question,  bearing  directly  on  the  case  be* 
fore  us,  and  deserves  serious  deliberation.  The  plaintiff  con- 
tends that  the  power  is  exclusive  in  congress;  the  defendant, 
that  it  is  not. 

In  considering  this  question  it  is  always  to  be  kept  in  view, 
that  the  case  is  not  of  a  new  power  granted  to  congress  where 
no  similar  power  already  existed  in  the  states.  On  the  con- 
trary, the  states,  in  virtue  of  their  sovereignty,  possessed  general 
authority  over  their  own  militia ;  and  the  constitution  carved 
out  of  that  a  specific  power  in  certain  enumerated  cases.  But 
the  grant  of  such  a  power  is  not  necessarily  exclusive,  unless 
the  retaining  of  a  concurrent  power  by  the  states  be  clearly  re- 
pugnant to  the  grant.  It  does  not  strike  me,  that  there  is  any 
repugnancy  in  such  concurrent  power  in  the  states.  Why  may 
not  a  state  call  forth  its  own  militia  in  aid  of  the  United  States, 
to  execute  the  laws  of  the  union,  or  suppress  insurrections,  or 
repel  invasions  ?  It  would  certainly  seem  fit  that  a  state  might 
so  do,  where  the  insurrection  or  invasion  is  within  its  own  terri- 
tory, and  directed  against  its  own  existence  or  authority ;  and 
yet  these  are  cases  to  which  the  power  of  congress  pointedly 
applies.  And  the  execution  of  the  laws  of  the  union  within 
its  territory  may  not  be  less  vital  to  its  rights  and  authority  than 
the  suppression  of  a  rebellion,  or  the  repulse  of  an  enemy.  I 
do  not  say  that  a  state  may  call  forth,  or  claim  under  its  own 
command,  that  portion  of  its  militia  which  the  United  States 
have  already  called  forth,  and  hold  employed  in  actual  service. 
There  would  be  a  repugnancy  in  the  exercise  of  such  an  au- 
thority under  such  circumstances.  But  why  may  it  not  call 
forth  and  employ  the  rest  of  its  militia  in  aid  of  the  United 
States,  for  the  constitutional  purposes?  It  could  not  clash  with 
the  exercise  of  the  authority  confided  to  congress ;  and  yet  that 
it  must  necessarily  clash  with  it  in  all  cases  is  the  sole  ground 
upon  which  the  authority  of  congress  can  be  deemed  exclusive. 
I  am  not  prepared  to  assert  that  a  concurrent  power  is  not  re- 
tained by  the  states  to  provide  for  the  calling  forth  of  its  own 
militia,  as  auxiliary  to  the  power  of  congress,  in  the  enumerated 
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There  are  many  other  acts  of  congrees  which  pennit  junidie- 
tion  over  the  offences  therein  described  to  be  exercised  by  slate 
magistrates  and  courts ;  not,  I  presume,  because  such  pennfi»- 
sion  was  considered  to  be  necessary  under  the  constitution,  is 
order  to  vest  a  concurrent  jurisdiction  in  those  tribunals ;  bm 
because,  without  it,  the  jurisdiction  was  exclusively  vested  is 
the  national  courts  by  the  judiciary  act,  and,  consequently,  couU 
not  be  otherwise  exercised  by  the  state  courts.  For  I  hold  it  to 
be  perfectly  clear,  that  congress  cannot  confer  jurisdiction  upon 
any  courts  but  such  as  exist  under  the  constitution  and  laws  of 
the  United  States,  although  the  state  courts  may  exercise  juris- 
diction in  cases  authorized  by  the  laws  of  the  state,  and  aoi 
prohibited  by  the  exclusive  jurisdiction  of  the  federal  ccMUts. 

What,  then,  is  the  real  object  of  the  law  of  Fennsyhania 
which  we  are  considering  ?  I  answer,  to  confer  authority  upoo 
a  state  court  martial  to  enforce  the  laws  of  the  United  States 
against  delinquent  militia-men  who  had  disobeyed  the  call  of 
the  president  to  enter  into  the  service  of  the  United  States ; 
for,  except  the  provisions  for  vesting  this  jurisdiction  in  such  a 
court,  this  act  is,  in  substance,  a  reenactment  of  the  acts  of 
congress,  as  to  the  description  of  the  offence,  the  nature  and 
extent  of  the  punishment,  and  the  collection  and  appropritatioo 
of  the  fines  imposed. 

Why  might  not  this  court  martial  exercise  the  authority  thus 
vested  in  it  by  this  law  ?  As  to  crimes  and  offences  against  the 
United  States,  the  law  of  congress  had  vested  the  cognizance 
of  them  exclusively  in  the  federal  courts.  The  state  courts, 
therefore,  could  exercise  no  jurisdiction  whatever  over  such 
offences,  unless  where,  in  particular  cases,  other  laws  of  the 
United  States  had  otherwise  provided ;  and  wherever  such  pro- 
vision was  made,  the  claim  of  exclusive  jurisdiction  to  the  par- 
ticular cases  was  withdrawn  by  the  United  States,  and  the  coo- 
current  jurisdiction  of  the  state  courts  was  eo  inatanti  restored, 
not  by  way  of  grant  from  the  national  government,  but  by  the 
removal  of  a  disability  before  imposed  upon  the  state  tribunals. 

But  military  offences  are  not  included  in  the  act  of  congress 
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act  of  the  2d  of  January,  1795,  (chapter  74,)  provides  for  the 
pay  of  the  militia  "  when  called  into  actual  service,"  commen- 
cing it  on  the  day  of  their  appearance  at  the  place  of  rendez- 
vous, and  allowing  a  certain  pay  for  every  fifteen  miles'  travel 
from  their  homes  to  that  place.  The  97th  article  of  the  rules 
and  articles  of  war  (act  of  10th  of  April,  1806,  chapter  20) 
declares,  that  the  officers  and  soldiers  of  any  troops,  whether 
militia  or  others,  being  mustered,  and  in  the  pay  of  the  United 
States,  shall,  at  all  times  and  in  all  places,  ''  when  joined  or 
acting  in  conjunction  with  the  regular  forces  "  of  the  United 
States,  be  governed  by  these  articles,  and  shall  be  subject  to 
be  tried  by  courts  martial,  in  like  manner  with  the  officers  and 
soldiers  in  the  regular  forces,  save  only  that  such  courts  martial 
shall  be  composed  entirely  of  militia  officers.  And  the  act  of 
the  18th  of  April,  1814,  (chapter  141,)  supplementary  to  that 
of  1795,  provides  for  like  courts  martial  for  the  trial  of  militia, 
drafted,  detached,  and  called  forth  for  the  service  of  the  United 
States,  '^  whether  acting  in  conjunction  with  the  regular  forces 
or  otherwise."  All  these  provisions  for  the  government,  pay- 
ment, and  trial  of  the  militia,  manifestly  contemplate  that  the 
militia  are  in  actual  employment  and  service,  and  not  merely 
that  they  have  been  '^  called  forth,"  or  ordered  forth,  and  had 
failed  to  obey  the  orders  of  the  president  It  would  seem  al- 
most absurd,  to  say  that  these  men,  who  have  performed  no  act- 
ual service,  are  yet  to  receive  pay  ;  that  they  are  "  employed," 
when  they  refuse  to  be  employed  in  the  public  service ;  that 
they  are  '^acting"  in  conjunction  with  the  regular  forces  or 
otherwise,  when  they  are  not  embodied  to  act  at  all ;  or  that 
they  are  subject  to  the  rules  and  articles  of  war  as  troops  organ- 
ized and  employed  in  the  public  service,  when  they  have  utterly 
disclaimed  all  military  organization  and  obedience.  In  my  judg- 
ment, there  are  the  strongest  reasons  to  believe,  that,  by  employ- 
ment in  the  '^  service,"  or,  as  it  is  sometimes  expressed,  '<  in  the 
actual  service,"  of  the  United  States,  something  more  must  be 
meant  than  a  mere  calling  forth  of  the  militia.  That  it  includes 
some  acts  of  organization,  mustering,  or  marching,  done  or  re- 
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oognised  in  obedience  to  the  call,  in  the  public  service.  The 
act  of  1795  is  not  in  its  terms  compulsive  upon  any  militia  to 
serve ;  but  contemplates  an  option,  in  the  person  drafted,  to 
serve  or  not  to  serve ;  and  if  he  pay  the  penalty  inflicted  by 
the  law,  he  does  not  seem  bound  to  perform  any  military  duties. 

Besides,  the  terms, "  called  forth,"  and  "  employed  in  service," 
cannot,  in  any  appropriate  sense,  be  said  to  be  synonymoas. 
To  suppose  them  used  to  signify  the  same  thing,  in  the  consti- 
tution and  acts  of  congress,  would  be  to  defeat  the  obvious 
purposes  of  both.  The  constitution,  in  providing  for  the  call- 
ing forth  of  the  militia,  necessarily  supposes  some  act  to  be 
done  before  the  actual  employment  of  the  militia ;  a  requisition 
to  perform  service,  a  call  to  engage  in  a  public  duty.  From  the 
very  nature  of  things,  the  call  must  precede  the  service ;  and  to 
confound  them  is  to  break  down  the  established  meanii^  of 
language,  and  to  render  nugatory  a  power  without  which  the 
militia  can  never  be  compelled  to  serve  in  defence  of  the 
union.  F<»  of  what  constitutional  validity  can  the  act  of 
1795  be,  if  the  sense  be  not  what  I  have  stated  ?  If  con- 
gress cannot  provide  for  a  preliminary  call,  authorizing  and 
requiring  the  service,  how  can  it  punish  disobedience  to  that 
call  7  The  argument  that  endeavors  to  establish  such  a  pro- 
position is  utterly  without  any  solid  foundation.  We  do 
not  sit  here  to  fritter  away  the  constitution  upon  metaphysical 
subtilties. 

Nor  is  it  true,  that  the  act  of  1705  confines  its  penalties  to 
such  of  the  militia  as  are  in  actual  service,  leaving  those  who 
refuse  to  comply  with  the  orders  of  the  president  to  the  punish- 
ment that  the  state  may  choose  to  inflict  for  disobedience.  On 
the  contrary,  if  there  be  any  certainty  in  language,  the  fifth  sec- 
tion applies  exclusively  to  those  of  the  militia  who  are  "  called 
forth  "  by  the  president,  and  fail  to  obey  his  orders,  or,  in  other 
words,  who  refuse  to  go  into  the  actual  service  of  the  United 
States.  It  inflicts  no  penalty  in  any  other  case ;  and  it  sup- 
poses, and  justly,  that  all  the  cases  of  disobedience  to  the  mili- 
tia, while  in  actual  service,  were  sufiiciently  provided  for  by  the 
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case  of  concurrent  jurisdiction,  may  be  pleaded  in  bar  of  an 
action  for  the  same  cause  instituted  in  a  circuit  court  of  the 
United  States. 

Another  objection  is,  that,  if  the  state  court  martial  had  au- 
thority to  try  these  men,  the  governor  of  that  state,  in  case  of 
conviction,  might  have  pardoned  them.  I  am  by  no  means 
satisfied  that  he  could  have  done  so ;  but  if  he  could,  this  would 
only  furnish  a  reason  why  congress  should  vest  the  jurisdiction 
in  these  cases  exclusively  in  a  court  martial  acting  under  the 
authority  of  the  United  States. 

Upon  the  whole,  I  am  of  opinion,  after  the  most  laborious 
examination  of  this  delicate  question,  that  the  state  court  mar- 
tial had  a  concurrent  jurisdiction  with  the  tribunal  pointed  out 
by  the  acts  of  congress  to  try  a  militia-man  who  had  disobeyed 
the  call  of  the  president,  and  to  enforce  the  laws  of  congress 
against  such  delinquent ;  and  that  this  authority  will  remain  to 
be  so  exercised  until  it  shall  please  congress  to  vest  it  exdu- 
sively  elsewhere,  or  until  the  state  of  Pennsylvania  shall  with- 
draw from  their  court  martial  the  authority  to  take  such  jurisdic- 
tion. At  all  events,  this  is  not  one  of  those  clear  cases  of 
repugnance  to  the  constitution  of  the  United  States,  where  I 
should  feel  myself  at  liberty  to  declare  the  law  to  be  unconstitu- 
tional, the  sentence  of  the  court  coram  non  judice,  and  the 
judgment  of  the  supreme  court  of  Pennsylvania  erroneous  on 
these  grounds. 

Two  of  the  judges  are  of  opinion  that  the  law  in  question 
is  unconstitutional,  and  that  the  judgment  below  ought  to  be 
reversed. 

The  other  judges  are  of  opinion  that  the  judgment  ought  to 
be  affirmed ;  but  they  do  not  concur  in  all  respects  in  the 
reasons  which  influence  my  opinion. 

We  subjoin  the  dissenting  opinion  of  Judge  Story :  — 

The  only  question  which  is  cognizable  by  this  court,  upon 

this  voluminous  record,  arises  from  a  very  short  paragraph  in 
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tioD,  to  be  executed  for  state  purposes  must  be  supposed  to 
contemplate  in  its  execution  such  tribunals  as  the  state  may 
erect,  and  control,  and  confer  jurisdiction  upon.  A  state  l^s- 
lature  cannot  be  presumed  to  legislate  as  to  foreign  tribunab ; 
but  must  be  supposed  to  speak  in  reference  to  those  which  may 
be  reached  by  its  own  sovereignty.  Precisely  the  same  reasons 
must  apply  to  the  construction  of  a  law  of  the  United  States. 
The  object  of  the  law  being  to  provide  for  the  exercise  of  a 
power  vested  in  congress  by  the  constitution,  whatever  is  direct- 
ed to  be  done  must  be  supposed  to  be  done,  unless  the  contrary 
be  expressed,  under  the  authority  of  the  union.  When,  then, 
a  court  martial  is  spoken  of  in  general  terms  in  the  act  of  1795, 
the  reasonable  interpretation  is,  that  it  is  a  court  martial  to  be 
organized  under  the  authority  of  the  United  States,  — ^  a  court 
martial  whom  congress  may  convene  and  regulate.  There  is 
no  pretence  to  say  that  congress  can  compel  a  state  court  mar- 
tial to  convene  and  sit  in  judgment  on  such  offence.  Such  an 
authority  is  nowhere  confided  to  it  by  the  constitution.  Its 
power  is  limited  to  the  few  cases  already  specified,  and  these,  most 
assuredly,  do  not  embrace  it ;  for  it  is  not  an  implied  power 
necessary  or  proper  to  carry  into  effect  the  given  powers.  The 
nation  may  organize  its  own  tribunals  for  this  purpose ;  and  it 
has  no  necessity  to  resort  to  other  tribunals  to  enforce  its  rights.  If 
it  do  not  choose  to  organize  such  tribunals,  it  is  its  own  fault;  but 
it  is  not,  therefore,  imperative  upon  a  state  tribunal  to  volunteer 
in  its  service.  The  sixth  section  of  the  same  act  comes  in  aid  of 
this  most  reasonable  construction.  It  declares  that  courts  mar- 
tial for  the  trial  of  militia  shall  be  composed  of  militia  officers 
only,  which  plainly  shows  that  it  supposed  that  regular  troops  and 
oflicers  were  in  the  same  service  ;  and  yet  it  is  as  plain,  that 
this  provision  would  be  superfluous,  if  state  courts  martial  were 
solely  intended,  since  the  states  do  not  keep,  and  ordinarily  have 
no  authority  to  keep,  regular  troops,  but  are  bound  to  confine 
themselves  to  militia.  It  might  with  as  much  propriety  be 
contended,  that  the  courts  martial  for  the  trial  of  militia,  under 
the  ninety-seventh  article  of  the  rules  and  articles  of  war,  are  to 
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be  state  courts  martial.  The  language  of  that  article,  so  far  as 
respects  this  point,  is  almost  the  same  with  the  clause  now  under 
consideration. 

As  to  the  argument  itself,  upon  which  the  defendant  erects 
his  construction  of  this  part  of  the  act,  its  solidity  is  not  ad- 
mitted. It  does  not  follow,  because  congress  have  neglected  to 
provide  adequate  means  to  enforce  their  laws,  that  a  resulting 
trust  is  reposed  in  the  state  tribunals  to  enforce  them.  If  an 
offence  be  created  of  which  no  court  of  the  United  States  has 
a  vested  cognizance,  the  state  court  may  not,  therefore,  assume 
jurisdiction,  and  punish  it.  It  cannot  be  pretended,  that  the 
states  have  retained  any  power  to  enforce  fines  and  penalties 
created  by  the  laws  of  the  United  States,  in  virtue  of  their  gen- 
eral sovereignty,  for  that  sovereignty  did  not  originally  attach 
on  such  subjects.  They  sprung  from  the  union,  and  had 
no  previous  existence.  It  would  be  a  strange  anomaly  in  our 
national  jurisprudence,  to  hold  the  doctrine,  that,  because  a  new 
power  created  by  the  constitution  of  the  United  States  was  not 
exercised  to  its  full  extent,  therefore  the  states  might  exercise 
it  by  a  8ort  of  process  in  aid.  For  instance,  because  congress 
decline  "  to  borrow  money  on  the  credit  of  the  United  States," 
or  '^constitue  tribunals  inferior  to  the  supreme  court,"  or 
"to  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces,"  or  exercise  either  of  them  defectively,  that  a 
state  might  step  in,  and  by  its  legislation  supply  those  defects, 
or  assume  a  general  jurisdiction  on  these  subjects.  If,  there- 
fore, it  be  conceded,  that  congress  have  not  as  yet  legislated  to 
the  extent  of  organizing  courts  martial  for  the  trial  of  offences 
create^  by  the  act  of  1795,  it  is  not  conceded,  that,  therefore, 
state  courts  martial  may,  in  virtue  of  state  laws,  exercise  the 
authority,  and  punish  offenders.  Congress  may  hereafter  supply 
Buch  defects,  and  cure  all  inconveniences. 

It  is  a  general  principle,  too,  in  the  policy,  if  not  the  custom- 
ary law,  of  nations,  that  no  nation  is  bound  to  enforce  the  penal 
laws  of  another  within  its  own  dominions.  The  authority  nat- 
urally belongs,  and  is  confided,  to  the  tribunals  of  the  nation 
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creating  the  offences.     In  a  gOYcrnment  formed  like  can, 
where  there  is  a  division  of  sovereignty,  and,  of  course,  where 
there  is  a  danger  of  collision,  from  the  near  approach  of  pow- 
ers to  a  conflict  with  each  other,  it  would  seem  a  peculiarly 
safe  and  salutary  rule,  that  each  government  should  be  left  to 
enforce  its  own  penal  laws  in  its  own  tribunals.     It  has  been 
expressly  held  by  this  court,  that  no  part  of  the  criminal  juris- 
diction of  the  United  States  can  consistently  with  the  c<Histitn* 
tion  be  delegated  by  congress  to  state  tribunals ;  *  and  there  is 
not  the  slightest  inclination  to  retract  that  opinion.     The  judicial 
power  of  the  union  clearly  extends  to  all  such  cases.     No  con- 
current power  is  retained  by  the  states,  because  the  subject- 
matter   derives  its   existence  from  the  constitution ;  and   the 
authority  of  congress  to  delegate  it  cannot  be  implied,  for  it  is 
not  necessary  or  proper  in  any  constitutional  sense.     But  evea 
if  congress  could  delegate  it,  it  would  still  remain  to  be  shown 
that  it  had  so  done.    We  have  seen  that  this  cannot  be  correctly 
deduced  from  the  act  of  ]  795 ;  and  we  are,  therefore,  driven 
to  decide,  whether  a  state  can,  without  such  delegation,  consti- 
tutionally assume  and  exercise  it. 

It  is  not,  however,  admitted,  that  the  laws  of  the  United 
States  have  not  enabled  courts  martial  to  be  held  under  their 
own  authority  for  the  trial  of  these  offences,  at  least  when  there 
are  militia  officers  acting  in  service  in  conjunction  with  regular 
troops.  The  ninety-seventh  article  of  war  gives  an  authority 
for  the  trial  of  militia  in  many  cases ;  and  the  act  of  the  Idth 
of  April,  1814,  (chapter  141,  which  has  now  expired,)  provided, 
as  we  have  already  seen,  for  cases  where  the  militia  was  acting 
alone.  To  what  extent  these  laws  applied  is  not  now  neces- 
sary to  be  determined.  The  subject  is  introduced  solely  to  pre- 
vent any  conclusion  that  they  are  deemed  to  be  wholly  inappli- 
cable. Upon  the  whole,  |  am  of  opinion,  that  the  courts  mar- 
tial intended  by  the  act  of  1795  are  not  state  courts  martial, 

•  Mortal  v.J»im<er,lWheaton'8  Reports,  304, 337,  &  P.  Umkd  SUktY. 
LMnpf  17  Johnson's  Reports,  4. 
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but  those  of  the  United  States ;  and  this  is  the  same  construo- 
tion  which  has  been  already  put  upon  the  same  act  by  the  su- 
preme court  of  Pennsylvania.*' 

What,  then,  is  the  state  of  the  case  before  the  court  ?  Cast- 
gress,  by  a  law,  declare  that  the  officers  and  privates  of  the 
militia,  who  shall,  when  called  forth  by  the  president,  fail  to 
obey  his  orders,  shall  be  liable  to  certain  penalties,  to  be  ad- 
judged by  a  court  martial  convened  under  its  own  authority. 
The  legislature  of  Pennsylvania  inflict  the  same  penalties  for 
the  same  disobedience,  and  direct  these  penalties  to  be  adjudged 
by  a  state  court  martial  called  exclusively  under  its  own  author* 
ity.  The  offence  is  created  by  a  law  of  the  United  States,  and 
is  solely  against  their  authority,  and  made  punishafaie  in  a  spe« 
cific  manner ;  the  legidature  of  Pennsylvania,  without  the  assent 
of  the  United  States,  insist  upon  being  an  auxiliary,  nay,  as  the 
defendant  contends,  a  principal,  if  not  a  paramount  sovere^, 
in  its  execution.  This  is  the  real  state  of  the  case ;  and  it  is 
said  without  the  slightest  disrespect  for  the  legislature  of  Pemi* 
sylvania,  who,  in  passing  this  act,  were,  without  question,  gov- 
erned by  the  highest  motives  of  patriotism,  public  honor,  and 
fidelity  to  the  union.  If  it  has  transcended  its  legitimate  authori- 
ty, it  has  committed  an  unintentional  error,  which  it  will  be  the 
first  to  repair,  and  the  last  to  vindicate.  Our  duty  compels  us, 
however,  to  compare  the  legislation,  and  not  the  intention,  with 
the  standard  of  the  constitution. 

It  has  not  been  denied,  that  congress  may  constitutionally 
delegate  to  its  own  courts  exclusive  jurisdiction  over  cases  aris- 
ing under  its  own  laws.  It  is,  too,  a  general  principle  in 
the  construction  of  statutes,  that,  where  a  penalty  is  prescribed 
to  be  recovered  in  a  special  manner,  in  a  special  court,  it  ex- 
cludes a  recovery  in  any  other  mode  or  court.  The  language 
is  deemed  expressive  of  the  sense  of  the  legislature,  tliat  the 
jurisdiction  shall  be  exclusive.  In  such  a  case*,  it  is  a  violation 
of  the  statute,  for  any  other  tribunal  to  assume  jurisdiction.    If, 


*  Ex  parte  Bolson,  5  Hall's  American  I^w  Journal,  476 
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then,  we  strip  the  case  before  the  court  of  all  unnecessary 
appendages,  it  presents  this  point,  that  congress  had  declared 
that  its  own  courts  martial  shall  have  exclusive  jurisdiction  of 
the  offence ;  and  the  state  of  Pennsylvania  claims  a  right  to 
interfere  with  that  exclusive  jurisdiction,  and  to  decide  in  its 
own  courts  upon  the  merits  of  every  case  of  alleged  delin- 
quency. Can  a  more  direct  collision  with  the  authority  of  the 
United  States  be  imagined  ?  It  is  an  exercise  of  concurrent 
authority  where  the  laws  of  congress  have  constitutionally  de- 
nied it.  If  an  act  of  congress  be  the  supreme  law  of  the  land, 
it  cannot  be  made  more  binding  by  an  affirmative  reenactment 
of  the  same  act  by  a  state  legislature.  The  latter  must  be 
merely  inoperative  and  void  ;  for  it  seeks  to  give  sanction  to 
that  which  already  possesses  the  highest  sanction. 

What  are  the  consequences,  if  the  state  legislation  in  the 
present  case  be  constitutional  ?  In  the  first  place,  if  the  trial 
in  the  state  court  martial  be  on  the  merits,  and  end  in  a  con- 
demnation or  acquittal,  one  of  two  things  must  follow,  either 
that  the  United  States  courts  martial  are  thereby  devested  of 
their  authority  to  try  the  same  case,  in  violation  of  the  jurisdic- 
tion confided  to  them  by  congress ;  or  that  the  delinquents  are 
liable  to  be  twice  tried  and  punished  for  the  same  offence, 
against  the  manifest  intent  of  the  act  of  congress,  the  princi- 
ples of  the  common  law,  and  the  genius  of  our  free  govern- 
ment. In  the  next  place,  it  is  not  perceived  how  the  right  of 
the  president  to  pardon  the  offence  can  be  effectually  exerted ; 
for  if  the  state  legislature  can,  as  the  defendant  contends,  by 
its  own  enactment,  make  it  a  state  offence,  the  pardoning 
power  of  the  state  can  alone  purge  away  such  an  offence.  The 
president  has  no  authority  to  interfere  in  such  a  case.  In  the 
next  place,  if  the  state  can  reenact  the  same  penalties,  it  may 
enact  penalties  substantially  different  for  the  same  offence,  to  be 
adjudged  in  its  own  courts.  If  it  possesses  a  concurrent  power 
of  legislation,  so  as  to  make  it  a  distinct  state  offence,  what 
punishments  it  shall  impose  must  depend  upon  its  own  discretion. 
In  the  exercise  of  that  discretion  it  is  not  liable  to  the  control 

5  Wh.  79. 


HOUSTON   V.    MOORE.  695 

of  the  United  States.     It  may  enact  more  severe  op  more  mild 
punishments  than  those  declared  by  congress.     And  thus  an 
ofTence  originally  created  by  the  laws  of  the  United  States,  and 
growing  out  of  their  authority,  may  be  visited  with  penalties  utterly 
incompatible  with  the  intent  of  the  national  legislature.     It  may 
be  said,  that  state  legislation  cannot  be  thus  exercised,  because 
its  concurrent  power  must  be  in  subordination  to  that  of  the 
United  States.     If  this  be  true,  (and  it  is  believed   to  be  so,) 
then  it  must  be  upon  the  ground,  that  the  offence  cannot  be 
made  a  distinct  state  offence,  but  is  exclusively  created  by  the 
laws  of  the  United  States,  and  is  to  be  tried  and  punished  as 
congress  has  directed,  and  not  in  any  otlier  manner  or  to  any 
other  extent.     Yet  the  argument  of  the  defendant's  counsel 
might  be  here  urged,  that  the  state  law  was  merely  auxiliary  to 
that  of  the  United  States ;  and  that  it  sought  only  to  enforce  a 
public  duty  more  effectually  by  other  penalties,  in  aid  of  those 
prescribed  by  congress.     The  repugnancy  of  such  a  state  law 
to  the  national  authority  would,  nevertheless,  be  manifest,  since 
it  would  seek  to  punish  an  offence  created  by  congress,  differ- 
ently from  the  declared  will  of  congress.     And  the  repugnancy 
is  not,  in  my  judgment,  less  manifest  where  the  state  law  under- 
takes to  punish  an  offence  by  a  state  court  martial,  which  the 
law  of  the  United  States  confines  to  the  jurisdiction  of  a  na- 
tional court  martial. 

The  present  case  has  been  illustrated,  in  the  argument  of  the 
defendant's  counsel,  by  a  reference  to  cases  in  which  state 
courts  under  state  laws  exercise  a  concurrent  jurisdiction  over 
offences  created  and  punished  by  the  laws  of  the  United  States. 
The  only  case  of  this  description  which  has  been  cited  at  the 
bar  is  the  forgery  of  notes  of  the  Bank  of  the  United  States, 
which  by  an  act  of  congress  was  punished  by  fine  and  im- 
prisonment, and  which  under  state  laws  has  also  been  punished 
in  some  state  courts,  and  particularly  in  Pennsylvania.*    In 


•  See  fVkUe  v.  CommonweaUhj  4  Binney's  Reports,  418.    Livingsion  v. 
Van  Ingeuj  9  Johnstone's  Reports,  507,  567. 
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respect  to  this  oase,  it  is  to  be  recollected,  that  there  is  an  ex- 
press proTiso  in  the  act  of  congress,  that  nothing  in  that  act 
should  be  construed  to  deprive  the  state  courts  of  their  jurisdic- 
tion, under  the  state  laws,  over  the  offences  declared  punishable 
by  that  act.  There  is  no  such  proviso  in  the  act  of  17d5, 
and)  therefore,  there  is  no  complete  analogy  to  support  the  illas- 
tration. 

That  there  are  cases  in  which  an  offence  particularly  aimed 
against  the  laws  or  authority  of  the  United  States  may,  at 
the  same  time,  be  directed  against  state  authority  also,  and 
thus  be  within  the  legitimate  reach  of  state  legislation,  in  the 
absence  of  national  legislation  on  the  same  subject,  I  pretend 
not  to  affirm,  or  to  deny.  It  will  be  sufficient  to  meet  such  a 
case  when  it  shall  arise.  But  that  an  offence  against  the  con- 
stitutional authority  of  the  United  States  can,  after  the  nati(xial 
legislature  has  provided  for  its  trial  and  punishment,  be  cognixa- 
ble  in  a  state  court,  in  virtue  of  a  state  law  creating  a  like 
offence,  and  defining  its  punishment,  without  the  consent  of 
congress,  I  am  very  far  from  being  ready  to  admit  It  seems 
to  me,  that  such  an  exercise  of  state  authority  is  completelj 
open  to  the  great  objections  which  are  presented  in  the  case 
before  us.  Take  the  case  of  a  capital  offence,  as,  for  instance, 
treason  against  the  United  States  ;  can  a  state  legislature  vest 
its  own  courts  with  jurisdiction  over  such  an  offence,  and  pun- 
ish it  either  capitally  or  otherwise  ?  Can  the  national  courts 
be  ousted  of  their  jurisdiction  by  a  trial  of  the  offender  in  t 
state  court  ?  Would  an  acquittal  in  a  state  court  be  a  good 
bar  upon  an  indictment  for  the  offence  in  the  national  coarts? 
Can  the  offender,  against  the  letter  of  the  constitution  of  the 
United  States,  <'  be  subject,  for  the  same  offence,  to  be  twice  put 
in  jeopardy  of  life  or  limb  "  ?  These  are  questions  which,  it 
seems  to  me,  are  exceedingly  difficult  to  answer  in  the  affinna- 
tive.  The  case,  then,  put  by  the  defendant's  counsel,  clesis 
away  none  of  the  embarrassments  which  surround  their  con- 
struction of  the  case  at  the  bar  of  the  court. 

Upon  the  whole,  with  whatever  reluctance,  I  feel  myself 
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bound  to  declare  that  the  clauses  of  the  militia  act  of  Penn- 
sylvania now  in  question  are  repugnant  to  the  constitutional 
laws  of  congress  on  the  same  subject,  and  are  utterly  void ;  and 
that,  therefore,  the  judgment  of  the  state  court  ought  to  be 
reversed.  In  this  opinion  I  have  the  concurrence  of  one  of  my 
brethren. 

Judgment  affirmed. 
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THE  UNITED  STATES  t;-  SMITH. 
Februa&t  Term,  1820. 

[5  Wheaton'a  Reports,  153- 183.] 

Thomas  Smith  and  others,  part  of  the  crew  of  a  Buenos 
Ayrean  privateer,  mutinied,  and  left  their  own  vessel  while  lying 
in  the  port  of  Margarita,  seized  another  privateer  in  the  harbor ; 
chose  officers  from  among  themselves ;  put  to  sea,  without  doc- 
uments or  commission  ;  and  took  and  robbed  a  Spanish  vessel 
on  the  high  seas.  Smith  was  indicted  in  the  circuit  court  for 
the  district  of  Virginia;  and  the  judges  being  opposed  in  opinion 
respecting  his  crime  having  been  piracy,  under  the  constitution 
of  the  United  States,  the  question  was  certified  to  the  supreme 
court ;  the  opinion  of  which  was  delivered  by  Judge  Story  :  — 

The  act  of  congress  upon  which  this  indictment  is  founded 
provides,  '^  that,  if  any  person  or  persons  whatsoever,  shall  upon 
the  high  seas  commit  the  crime  of  piracy,  as  defined  by  the 
law  of  nations,  and  such  offender  or  offenders  shall  be  brought 
into,  or  found  in,  the  United  States,  every  such  offender  or 
offenders  shall,  upon  conviction  thereof,  &c.,  be  punished  with 
death." 

The  first  point  made  at  the  bar  is,  whetlier  this  enactment 
be  a  constitutional  exercise  of  the  authority  delegated  to  con- 
gress upon  the  subject  of  piracies.  The  constitution  declares  that 
congress  shall  have  power  to  <*  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations."  The  argument  which  has  been  uiged  in  be- 
half of  the  prisoner  is,  that  congress  is  bound  to  define,  in  terms, 
the  offence  of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascer- 
tained by  judicial  interpretation.  If  the  argument  be  well 
founded,  it  seems  admitted  by  the  counsel  that  it  equally  applies 
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to  the  eighth  section  of  the  act  of  congress  of  1790,  (chapter  9,) 
which  declares  that  robbery  and  murder  committed  on  the  high 
seas  shall  be  deemed  piracy  ;  and  yet,  notwithstanding  a  series 
of  contested  itdjudications  on  this  section,  no  doubt  has  hitherto 
been  breathed  of  its  conformity  to  the  constitution. 

In  our  judgment  the  construction  contended  for  proceeds 
upon  too  narrow  a  view  of  the  language  of  the  constitution. 
The  iM>wer  given  to  congress  is  not  merely  "  to  define  and 
punish  piracies ; "  if  it  were,  the  words  ^'  to  define  "  would 
seem  almost  superfluous,  since  the  power  to  punish  piracies' 
would  be  held  to  include  the  power  of  ascertaining  and  fixing 
the  definition  of  the  crime.  And  it  has  been  very  jusdy  ob- 
served, in  a  celebrated  commentary,  that  the  definition  of  pira- 
cies might  have  been  left  without  inconvenience  to  the  law  of 
nations,  though  a  legislative  definition  of  them  is  to  be  found 
in  most  municipal  codes.*  But  the  power  is  also  given  ^'  to 
define  and  punish  felonies  on  the  high  seas,  and  offences  against 
the  law  of  nations."  The  term  '^  felonies"  has  been  supposed, 
in  the  same  work,  not  to  have  a  very  exact  and  determinate 
meaning  in  relation  to  ofiences  at  the  common  law  committed 
within  the  body  of  a  county.  However  this  may  be,  in  relation 
to  offences  on  the  high  seas,  it  is  necessarily  somewhat  indeter- 
minate, since  the  term  is  not  used  in  the  criminal  jurisprudence 
of  the  admiralty  in  the  technical  sense  of  the  common  law.f 
Offences,  too,  against  the  law  of  nations,  cannot,  with  any 
accuracy,  be  said  to  be  completely  ascertained  and  defined  in 
any  public  code  recognized  by  the  common  consent  of  nations. 
In  respect,  therefore,  as  well  to  felonies  on  the  high  seas  as  to 
offences  against  the  law  of  nations,  there  is  a  peculiar  fitness  in 
giving  the  power  to  define  as  well  as  to  punish ;  and  there  is 
not  the  slightest  reason  to  doubt  that  this  consideration  had  very 
great  weight  in  producing  the  phraseology  in  question. 

But  supposing  congress  were  bound,  in  all  the  cases  included 


*  TkB  Federalist,  No.  4%  psLge  ^6. 
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intbedMne  under  ooDnderatioD,  to  d^ne  the  Qfieiioe,8liB  there 
is  DOttiiiig  whicfa  restricts  it  to  a  loeie  logical  eDamenitioii  ia 
detail  of  all  the  facts  constitutiiig  the  offence.  Congress  mar 
as  well  define  by  using  a  tenn  of  a  known  and  detenninate 
meaning  as  by  an  express  enomeration  cl  all  the  partknlan 
included  in  that  tenn.  That  is  certain  which  is  by  neoeasary 
reference  made  certain.  When  the  act  of  1790  dedares  that 
any  person  who  shall  commit  the  crime  of  robbery,  or  morder, 
OB  the  high  seas,  shall  be  deemed  a  fniate,  the  crime  is  not  less 
dearly  ascertained  than  it  would  be  by  using  the  definitions  of 
these  terms  as  they  are  found  in  our  treatises  of  the  oomsnon 
law.  In  fact,  by  such  a  reference,  the  definitions  are  neoessir 
rily  induded,  as  much  as  if  they  stood  in  the  text  of  the  act 
In  respect  to  murder,  where  <'  malice  aforethought "  is  of  the 
essence  of  the  offence,  even  if  the  common  hw  definition  were 
quoted  in  exi^ess  terms,  we  should  still  be  driven  to  deny  that 
the  definition  was  perfect,  since  the  meaning  of  ''  malice  afore- 
thought "  would  remain  to  be  gathered  from  the  common  bw. 
There  would  then  be  no  end  to  our  difficulties,  or  our  defini- 
tions, for  each  would  involve  some  terms  which  might  still  re- 
quire some  new  explanation.  Such  a  construction  of  the  ctm- 
stitution  is,  therefore,  wholly  inadmissible.  To  define  pirades, 
in  the  sense  of  the  constitution,  is  merely  to  enumerate  the 
crimes  which  shall  constitute  piracy ;  and  this  may  be  done 
either  by  a  reference  to  crimes  having  a  technical  name  and 
determinate  extent,  or  by  enumerating  the  acts  in  detail  upon 
which  the  punishment  is  inflicted. 

It  is  next  to  be  considered,  whether  the  crime  of  ptiacy  is 
defined  by  the  law  of  nations  with  reasonable  certainty.  What 
the  law  of  nations  on  this  subject  is  may  be  ascertained  by  con- 
sulting the  works  of  jurists  writing  professedly  on  public  law; 
or  by  the  genera]  usage  and  practice  of  nations ;  or  by  judicial 
dedsions  recognizing  and  enforcing  that  law.  There  is  scarcely 
a  writer  on  the  law  of  nations,  who  does  not  allude  to  piracy  as 
a  crime  of  a  settled  and  determinate  nature ;  and  whatever  may 
be  the  diversity  of  definitions  in  other  respects,  all  writers  con- 
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cur  in  holding  that  robbery,  or  forcible  depredations,  upon  the 
sea,  amimo  furandiy  is  piracy.    The  same  doctrine  is  held  by 
all  the  great  writers  on  maritime  law,  in  terms  that  admit  of  no 
reasonable  doubt.    The  common  law,  too,  recognizes  and  pun- 
ishes piracy  as  an  offence  not  against  its  own  municipal  code, 
but  as  an  oflfence  against  the  law  of  nations,  (which  is  part  of 
the  common  law,)  as  an  offence  i^nst  the  universal  law  ctf 
society,  a  pirate  being  deemed  an  enemy  of  the  human  moe. 
Indeed,  until  the  statute  of  twenty-eighth   of  Henry  VIIL, 
chapter  15,  piracy  was  punishable  in  England  only  in  the  ad- 
miralty as  a  civil  law  offence ;  and  that  statute,  in  changing  the 
jurisdiction,  has  been  universally  admitted  not  to  have  changed 
the  nature  of  the  offence.*     Sir  Charies  Hedges,  in  his  chourge 
at  the  admiralty  sessions,  in  the  case  of  Bex  v.  Damsanf  (5 
State  Trials,)  declared,  in  emphatic  terms,  that  *^  piracy  is  only 
a  sea  term  for  robbery,  piracy  being  a  robbery  committed  within 
the  jurisdiction  of  the  admiralty."     Sir  Leoline  Jenkins,  too, 
on  a  like  occasion,  declared  that  ^*  a  robbery,  when  committed 
upon  the  sea,  is  what  we  call  piracy  ; "  and  he  cited  the  civil 
law  writers,  in  proof.     And  it  is  manifest  from  tjie  language  of 
Sir  William  Blackstone,  f  in  his  comments  on  piracy,  that  he 
considered  the  common  law  definition  as  distinguishable  in  no 
essential  respect  from  that  of  the  law  of  nations.     So  that, 
whether  we  advert  to  writers  on  the  common  law,  or  the  mari- 
time law,  or  the  law  of  nations,  we  shall  find  that  they  univer- 
sally treat  of  piracy  as  an  offence  against  the  law  of  nations, 
and  that  its  true  definition  by  that  law  is  robbery  upon  the  sea. 
And  the  general  practice  of  all  nations,  in  punishing  all  persons, 
whether  natives  or  foreigners,  who  have  committed  this  offence 
against  any  persons  whatsoever  with  whom  they  are  in  amity, 
is  a  conclusive  proof  that  the  offence  is  supposed  to  depend,  not 
upon  the  particular  provisions  of  any  municipal  code,  but  upon 
the  law  of  nations,  both  for  its  definition  and  punishment.   We 

•  Hawk.  P.  C.  chap.  37,  sec.  2 ;  3  Inst  112. 
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have,  therefore,  no  hesitation  in  declaring  that  piracy,  by  the 
law  of  nations,  is  robbery  upon  the  sea,  and  that  it  is  sufficiently 
and  constitutionally  defined  by  the  fifth  section  of  the  act  of 
1819. 

Another  point  has  been  made  in  this  case,  which  is,  that  the 
special  verdict  does  not  contain  sufficient  hcU  upon  which  the 
court  can  pronounce  that  the  prisoner  is  guilty  of  piracy.  We 
are  of  a  difierent  opinion.  The  special  verdict  finds  that  the 
prisoner  is  guilty  of  the  plunder  and  robbery  charged  in  the 
indictment ;  and  finds  certain  additional  facts,  from  which  it  is 
most  manifest  that  he  and  his  associates  were,  at  the  time  of 
committing  the  ofience,  freebooters  upon  the  sea,  not  under  the 
acknowledged  authority,  or  deriving  protection  from  the  flag  or 
commission,  of  any  government.  If,  under  such  circumstances, 
the  ofience  be  not  piracy,  it  is  difficult  to  conceive  any  which 
would  more  completely  fit  the  definition. 

It  is  to  be  certified  to  the  circuit  court,  that,  upon  the  facts 
stated,  the  case  is  piracy,  as  defined  by  the  law  of  nations,  so 
as  to  be  punishable  under  the  act  of  congress  of  the  3d  of 
March,  1819. 
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ANDERSON  v.  DUNN. 

Februart  Term,  1821.  . 

[6  Wheaton'8  Reports^  204  -  235.] 

Dunn,  being  sergeant  at  arms  to  the  United  States  house  of 
representatives,  in  accordance  with  a  resolution  of  the  house, 
arrested  Anderson,  not  a  member  thereof,  for  contempt ;  for 
which  Anderson  sued  him  in  trespass  in  the  circuit  court  for 
the  district  of  Columbia,  where  judgment  being  given  for  Dunn, 
the  plaintiff  sued  out  his  writ  of  error  to  the  supreme  court ; 
the  opinion  of  which  was  delivered  by  Judge  Johnson :  — 

Notwithstanding  the  range  which  has  been  taken  by  the 
plaintiff's  counsel,  in  the  discussion  of  this  cause,  the  merits  of 
it  reaDy  lie  in  a  very  limited  compass.  The  pleadings  have 
narrowed  them  down  to  the  simple  inquiry,  whether  the  house 
of  representatives  can  take  cognizance  of  contempts  committed 
against  themselves  under  any  circumstances  7  The  duress  com- 
plained of  was  sustained  under  a  warrant  issued  to  compel  the 
party's  appearance,  not  for  the  actual  infliction  of  punishment 
for  an  offence  committed.  Yet  it  cannot  be  denied,  that  the 
power  to  institute  a  prosecution  must  be  dependent  upon  the 
power  to  punish.  If  the  house  of  representatives  possessed  no 
authority  to  punish  for  contempt,  the  initiating  process  issued  in 
the  assertion  of  that  authority  must  have  been  illegal ;  there 
was  a  want  of  jurisdiction  to  justify  it 

It  is  certainly  true,  that  there  is  no  power  given  by  the  con- 
stitution to  either  house  to  punish  for  contempts,  except  when 
committed  by  their  own  members.  Nor  does  the  judicial  or 
criminal  power  given  to  the  United  States,  in  any  part,  expressly 
extend  to  the  infliction  of  punishment  for  contempt  of  either 
house,  or  any  one  coordinate  branch  of  the  government  Shall 
we,  therefore,  decide  that  no  such  power  exists  ? 
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It  18  true,  that  such  a  power,  if  it  exists,  must  be  derived  from 
implication,  and  the  genius  and  spirit  of  our  instituticms  are 
hostile  to  the  exercise  of  implied  powers.  Had  the  &culties  of 
man  been  competent  to  the  framing  of  a  system  of  govern- 
ment which  would  have  left  nothing  to  implication,  it  cannot  be 
doubted,  that  the  effort  would  have  been  made  by  the  fnunen 
of  the  constitution.  But  what  is  the  fact  ?  There  is  not  in 
the  whole  of  that  admirable  instrument  a  grant  of  powers 
which  does  not  draw  after  it  others,  not  expressed,  but  vital  to 
their  exerctee ;  not  substantive  and  independent,  indeed,  bat 
auxiliary  and  subordinate. 

Tiie  idea  is  Utopian,  that  government  can  exist  without  leav- 
ing the  exercise  of  discretion  somewhere.  Public  security 
against  the  abuse  of  such  discretion  must  rest  on  responsibility, 
and  stated  appeals  to  public  approbation.  Where  all  power  is 
derived  from  the  people,  and  public  functionaries,  at  short  inter- 
vals, deposite  it  at  the  feet  of  the  people,  to  be  resumed  again 
only  at  their  will,  individual  fears  may  be  alarmed  by  the 
monsters  of  imagination,  but  individual  liberty  can  be  in  litde 
danger. 

No  one  is  so  visionary  as  to  dispute  the  assertion,  that  the 
sole  end  and  aim  of  all  our  institutions  is  the  safety  and  hapfH- 
ness  of  the  citizen.  But  the  relation  between  the  action  and 
the  end  is  not  always  so  direct  and  palpable  as  to  strike  the 
eye  of  every  observer.  The  science  of  government  is  the  most 
abfslTUse  of  all  sciences ;  if,  indeed,  that  can  be  called  a  science 
which  has  but  few  fixed  principles,  and  practically  consists  in 
litde  more  than  the  exercise  of  a  sound  discretion,  applied  to 
the  exigences  of  the  state  as  they  arise.  It  is  the  science  of 
experiment 

But  if  there  is  one  maxim  which  necessarily  rides  over  all 
^^thers,  in  the  practical  application  of  government,  it  is,  that  the 
public  functionaries  must  be  left  at  fiberty  to  exercise  the  pow- 
en  which  the  people  have  intrusted  to  them.  The  interests 
and  dignity  of  those  who  created  them  require  the  exertion  of 
the  powers  indispensable  to  the  attainment  of  the  ends  of  their 
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creation.  Nor  is  a  casual  conflict  with  the  rights  of  particular 
individuals  any  reason  to  be  urged  against  the  exercise  of  such 
powers.  The  wretch  beneath  the  gallows '  may  repine  at  the 
fate  which  awaits  him,  and  yet  it  is  no  less  certain,  that  the 
laws  under  which  he  sujBTers  were  made  for  his  security.  The 
unreasonable  murmurs  of  individuals  i^nst  the  restraints  of 
society  have  a  direct  tendency  to  produce  that  worst  of  all 
despotisms,  which  makes  every .  individual  the  tyrant  over  his 
neighbor's  rights. 

That  '^  the  safety  of  the  people  is  the  supreme  law  "  not  only 
comports  with,  but  is  indispensable  to,  the  exercise  of  those 
powers  in  their  public  functionaries  without  which  that  safety 
cannot  be  guarded.  On  this  principle  it  is,  that  courts  of  jus- 
tice are  universally  acknowledged  to  be  vested,  by  their  very 
creation,  with  power  to  impose  silence,  respect,  and  decorum, 
in  their  presence,  and  submission  to  their  lawful  mandates,  and, 
as  a  corollary  to  this  proposition,  to  preserve  themselves  and 
their  officers  from  the  approach  and  insults  of  pollution. 

It  is  true,  that  the  courts  of  justice  of  the  United  States  are 
vested,  by  express  statute  provision,  with  power  to  fine  and 
imprison  for  contempts ;  but  it  does  not  follow,  from  this  cir- 
cumstance, that  they  would  not  have  exercised  that  power 
without  the  aid  of  the  statute,  or  not  in  cases,  if  such  should 
occur,  to  which  such  statute  provision  may  not  extend ;  on  the 
contrary,  it  is  a  legislative  assertion  of  this  right,  as  incidental 
to  a  grant  of  judicial  power,  and  can  only  be  considered  either 
as  an  instance  of  abundant  caution,  or  a  legislative  declaration 
that  the  power  of  punishing  for  contempt  shall  JR>t  extend  be- 
yond its  known  and  acknowledged  limits  of  fine  and  imprison- 
ment. *'• 

But  it  is  contended,  that,  if  this  power  |n  the  house  of  repre- 
sentatives is  to  be  asserted  ofi  4he  plea  of*  necessity,  the  ground 
is  too  broad,  and  the  result  |oo  indefinite ;  that  the  executive, 
and  every  coordinate,  and  even  subordinate,  branch  of  the  gov- 
ernment may  resort  to  the  same  justificatiiHi,  and  the  whole 
assume  to  themselves,  in  the  exercise  of  this  power,  the  most 
tyrannical  licentiousness. 
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This  is  unquestionably  an  evil  to  be  guarded  against,  and  if 
the  doctrine  may  be  pushed  to  that  extent,  it  must  be  a  bad 
doctrine,  and  is  justly  denounced. 

But  what  is  the  alternative  ?  The  argument  obviously  leads 
to  the  total  annihilation  of  the  power  of  the  house  of  represen- 
tatives to  guard  itself  from  contempts,  and  leaves  it  exposed  to 
every  indignity  and  interruption  that  rudeness,  caprice,  or  even 
conspiracy,  may  meditate  against  it  This  result  is  fraught  with 
too  much  absurdity  not  to  bring  into  doubt  the  soundness  of 
any  aigument  from  which  it  is  derived.  That  a  deliberative  as- 
sembly, clothed  with  the  majesty  of  the  people,  and  charged 
with  the  care  of  all  that  is  dear  to  them  ;  composed  of  the 
most  distinguished  citizens  selected  and  drawn  together  from 
every  quarter  of  a  great  nation ;  whose  deliberations  are  re- 
quired by  public  opinion  to  be  conducted  under  the  eye  of  the 
public,  and  whose  decisions  must  be  clothed  with  all  that  sanc- 
tity which  unlimited  confidence  in  their  wisdom  and  purity  can 
inspire  ;  that  such  an  assembly  should  not  possess  the  power  to 
suppress  rudeness,  or  repel  insult,  is  a  supposition  too  wild  to 
be  suggested.  And,  accordingly,  to  avoid  the  pressure  of  these 
considerations,  it  has  been  argued,  that  the  right  of  the  respec- 
tive houses  to  exclude  from  their  presence,  and  their  absolute 
control  within  their  own  walls,  carry  with  them  the  right  to 
punish  contempts  committed  in  their  presence  ;  while  the  abso- 
lute legislative  power  given  to  congress  within  this  district 
enables  them  to  provide  by  law  against  all  other  insults  against 
which  there  is  any  necessity  for  providing. 

It  is  to  be  *<l!ibserved,  that,  so  far  as  the  issue  of  this  cause  is 
implicated,  this  argument  yields  all  right  of  the  plaintiff  in  error 
to  a  decision  in  his  fafbr ;  for,  non  constat,  from  the  pleadings, 
but  that  this  warrant#  issued  for  an  offence  committed  in  the 
immediate  presence  of^  the  housdk  * 

Nor  is  it  immaterial  to  notice  vihat  difiiculties  the  negation 
of  this  right  in  the  house  of  representatives  draws  after  it,  when 
it  is  considered,  that  the  concession  of  the  power,  if  exercised 
within  their  walls,  relinquishes  the  great  grounds  of  the  argu- 
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menty  to  wit :  the  want  of  an  express  grant,  and  the  unre- 
stricted and  undefined  nature  of  the  power  here  set  up.  For 
why  should  the  house  be  at  liberty  to  exercise  an  ungranted,  an 
unUmited,  and  undefined  power  within  their  walls,  any  more 
than  without  them  ?  If  the  analogy  with  individual  right  and 
power  be  resorted  to,  it  will  reach  no  farther  than  to  exclusion, 
and  it  requires  no  exuberance  of  imagination  to  exhibit  the 
ridiculous  consequences  which  might  result  from  such  a  restric- 
tion imposed  upon  the  conduct  of  a  deliberative  assembly. 

Nor  would  their  situation  be  materially  relieved  by  resor^ng 
to  their  legislative  power  within  the  district  That  power  mi^ 
indeed,  be  applied  to  many  purposes,  and  was  intended  by  tife 
constitution  to  extend  to  many  purposes,  indispensable  to  the 
security  and  dignity  of  the  general  government ;  but  they  are 
purposes  of  a  more  grave  and  general  character  than  the  offen- 
ces which  may  be  denominated  contempts,  and  which,  from 
their  very  nature,  admit  of  no  precise  definition.  Judicial 
gravity  will  not  admit  of  the  illustrations  which  this  remark 
would  admit  of.  Its  correctness  is  easily  tested  by  pursuing,  in 
imagination,  a  legislative  attempt  at  defining  the  cases  to  which 
the  epithet  ^^  contempt "  might  be  reasonably  applied. 

But  although  the  offence  be  held  undefinable,  it  is  justly  con- 
tended, that  the  punishment  need  not  be  indefinite.    Nor  is 

it  80. 

We  are  not  now  cofnsidering  the  extent  to  which  the  punish- 
ing power  of  congress,  by  a  legislative  act,  may  be  carried.  On 
that  subject  the  bounds  of  their  power  are  to  be  found  in  the 
provisions  of  the  constitution. 

The  present  question  is,  What  is  the  extent  of  the  punishing 
power  which  the  deliberative  assemblies  of  the  union  may  as- 
sume and  exercise  on  the  principle  of  self-preservation  7 

Analogy,  and  the  nature  of  the  case,  furnish  the  answer,  — 
'^  the  least  possible  power  adequate  to  the  end  proposed ; " 
which  is  the  power  of  imprisonment.  It  may,  at  first  view, 
and  from  the  history  of  the  practice  of  our  legislative  bodies, 
be  thought  to  extend  to  other  inflictions.     But  every  other  will 
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be  found  to  be  mere  comnrafation  for  confinement ;  sinoe  com- 
mitment al<Mie  18  the  altematiTe  where  the  individnal  pvores 
contumaekNiB.  And  even  to  the  duration  of  imprisonment  a 
period  is  imposed  by  the  nature  of  things,  since  the  existence 
of  the  power  that  imprisons  is  indispensable  to  its  continuance ; 
and  although  the  legislatire  power  continues  perpetual,  the 
kgislatiTe  body  ceases  to  exist  on  the  moment  of  its  adjoiRn- 
ment  or  periodical  dissolution.  It  follows,  that  imprisonment 
must  terminate  with  that  adjournment 

Tbis  view  of  the  subject  necessarily  sets  bounds  to  the  exer- 
dito  of  a  caprice  which  has  sometimes  disgraced  deliberative 
'  assemblies,  when  under  the  influence  of  strong  passions  or 
.  wicked  leaders,  but  the  instances  of  which  have  long  since 
remained  on  record  only  as  historical  facts,  not  as  precedents 
for  imitation.  In  the  present  fixed  and  setded  state  of  English 
institutions,  there  is  no  more  danger  of  their  being  revived, 
probably,  than  in  our  own. 

But  the  American  legislative  bodies  have  never  possessed,  or 
pretended  to,  the  omnipotence  which  constitutes  the  leading 
feature  in  the  legislative  assembly  of  Great  Britain,  and  which 
may  have  led  occasionally  to  the  exercise  of  caprice,  under  the 
spedous  appearance  of  merited  resentment 

If  it  be  inquired,  What  security  is  there,  that,  with  an  officer 
avowing  himself  devoted  to  their  will,  the  house  of  represen- 
tatives will  confine  its  punishing  power  to  the  limits  of  impris- 
onment, and  not  push  it  to  the  infliction  of  corporal  punishment, 
or  even  death,  and  exercise  it  in  cases  afiecting  the  liberty  of 
speech  and  of  the  press  ?  the  reply  is  to  be  found  in  the  con- 
sideration, that  the  constitution  was  formed  in  and  for  an  ad- 
vanced state  of  society,  and  rests  at  every  point  on  received 
opmions  and  fixed  ideas.  It  is  not  a  new  creation,  but  a  com- 
bination of  existing  materials,  whose  properties  and  attributes 
were  familiarly  understood,  and  had  been  determined  by  reite- 
rated experiments.  It  is  not,  therefore,  reasoning  upon  thii^ 
as  they  are,  to  suppose  that  any  deliberative  assembly,  consti- 
tnted  under  it,  would  ever  assert  any  other  rights  and  powers 
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than  those  which  had  been  established  by  long  practice,  and 
conceded  by  public  opinion.  Melancholy,  also,  would  be  that 
state  of  distrust  which  rests  not  a  hope  upon  a  moral  influence. 
The  most  absolute  tyranny  could  not  subsist  where  men  oouM 
not  be  trusted  with  power  because  they  might  abuse  it,  much 
less  a  government  which  has  no  other  basis  than  the  sound 
morals,  moderation,  and  good  sense  of  those  who  compose  it. 
Unreasonable  jealousies  not  only  blight  the  pleasures,  but  dis- 
solve the  very  texture  of  society. 

But  it  is  argued,  that  the  inference,  if  any,  arising  under  the 
constitution,  is  against  the  exercise  of  the  powers  here  asserted 
by  the  house  of  representatives ;  that  the  express  grant  of  power 
to  punish  their  members  respectively,  and  to  expel  them,  by  the 
application  of  a  familiar  maxim  raises  an  implication  against 
the  power  to  punish  any  other  than  their  own  members. 

This  argument  proves  too  much ;  for  its  direct  application 
would  lead  to  the  annihilation  of  almost  every  power  of  con- 
gress. To  enforce  its  laws  upon  any  subject,  without  the 
sanction  of  punishment,  is  obviously  impossible.  Yet  there  is 
an  express  grant  of  power  to  punish  in  one  class  of  cases  and 
one  only,  and  all  the  punishing  power  exercised  by  congress  in 
any  cases,  except  those  which  relate  to  piracy  and  ofiences 
against  the  laws  of  nations,  is  derived  from  implication.  Nor 
did  the  idea  ever  occur  to  any  one,  that  the  express  grant  in 
one  class  of  cases  repelled  the  assumption  of  the  punishing 
power  in  any  other. 

The  truth  is  that  the  exercise  of  the  powers  given  over  their 
own  members  was  of  such  a  delicate  nature  that  a  constitu- 
tional provision  became  necessary  to  assert  or  communicate  it. 
Constituted,  as  that  body  is,  of  the  delegates  of  confederated 
states,  some  such  provision  was  necessary  to  guard  against  their 
mutual  jealousy,  since  every  proceeding  against  a  representa- 
tive would  indirectly  affect  the  honor  or  interests  of  the  state 
which  sent  him. 

In  reply  to  the  su^estion,  that,  on  this  same  foundation  of 
necessity  might  be  raised  a  superstructure  of  implied  powers 
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ID  the  ezecotm  and  every  other  depaitmoit  and  < 
terial  officer  of  the  goTemment,  it  would  be  sofficieDt  to  observe 
that  neither  analogy  n<^  precedent  would  support  the  aasertion 
of  rach  powers  in  any  other  than  a  legisiatiYe  or  jadknl  body. 
Even  comiption  anywhere  else  would  not  cnntaminatft  the 
source  of  political  Ufe.  In  the  retirement  of  the  cabinet,  it  is 
not  expected  that  the  executiTe  can  be  approached  by  indignity 
Of  insolt ;  nor  can  it  ever  be  neoessaiy  to  the  executive,  or  any 
other  department,  to  hold  a  pnUic  deliberative  assembly.  Hiese 
are  not  aigunents ;  they  are  visions  which  mar  the  eajc^mDient 
of  actual  Uessings  with  the  attadi  or  feint  oi  the  harpies  of 
mnginatioD. 

As  to  the  minor  points  made  in  this  case,  it  is  only  neeeaaiy 
to  observe  that  there  is  nothing  on  the  fece  of  tUs  record  fron 
which  it  can  appear  on  what  evidence  this  wanant  was  iasned. 
And  we  are  not  to  presome  that  the  boose  of  repreaeotalires 
would  have  issued  it  without  duly  establishing  the  fact  dmiged 
on  the  individual.  And  as  to  the  distance  lo  which  the  prooeBS 
m^t  reach,  it  is  very  dear  that  there  existB  no  reason  for  con- 
fining its  operatioQ  to  the  limits  of  the  district  of  Cohnnbis ; 
after  passing  those  limits,  we  know  no  bounds  that  can  be  pre- 
scribed to  its  range  but  those  of  the  United  States.  And  why 
should  it  be  restricted  to  other  boundaries?  Sudi  are  the  liniilB 
of  the  legislating  powers  of  that  body ;  and  the  inhabitent  of 
Louirisna  or  Maine  may,  as  {Mrobably,  charge  them  witfi  bribeiy 
and  comiption  or  attempt  by  letter  to  induce  the  commissioo 
of  either,  as  the  inhabitant  of  any  other  secti<Mi  of  the  onion. 
If  the  inconvenience  be  urged,  the  reply  is  obvious ;  there  is  no 
difficulty  in  observing  that  re^)ectfiil  deportment  whidi  wiD 
render  all  apprehensioB  chimericaL 

Judgment  affinned. 
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MARTIN  V.  MOTT. 
Januabt  Term,  1827. 

[12  Wheaton'8  Reports,  19  -  39.] 

DiTRiNO  the  war  of  1812,  the  governor  of  New  York,  upon 
the  requisition  of  the  president  of  the  United  States,  called 
out  the  militia  of  that  state.  Mott  was  a  private  militia-man, 
but  did  not  go  out  On^he  24th  of  September,  1814,  General 
Lewis  summoned  a  court  martial  to  try  those  who  had  neglected 
the  call  of  the  governor;  Mott  appeared  before  the  court, 
defended  himself,  and  was  sentenced  to  pay  a  fine.  When  this 
sentence  was  passed,  however,  there  was  no  officer  of  rank 
equal  to  that  of  the  governor  of  New  York  when  he  made  the 
call  for  the  militia,  or  of  General  Lewis,  within  the  New 
York  district ;  but  the  sentence  of  the  court  was  approved  by 
the  president  of  the  United  States,  and  Martin,  the  deputy 
marshal,  thereupon  collected  the  fine.  Mott  sued  Martin  for  so 
doing ;  Martin  set  forth  the  facts,*  to  which  Mott  demurred. 
The  supreme  court  and  court  of  errors  in  New  York  decided  in 
Mott's  favor,  and  thereupon  Martin  took  out  his  writ  of  error 
to  the  United  States  supreme  court.  In  the  following  opinion 
of  the  court,  as  delivered  by  Judge  Story,  the  objections  made 
to  Martin's  defence  are  stated  so  fully  as  to  make  any  detail  of 
them  needless :  — 

This  is  a  writ  of  error  to  the  judgment  of  the  court  for  the 
trial  of  impeachments  and  the  correction  of  errors  of  the  state 
of  New  York,  being  the  highest  court  of  that  state,  and  is 
brought  here  in  virtue  of  the  twenty-fifth  section  of  the  judiciary 


*  In  an  avowry,  as  it  is  called. 
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act  of  1789  (chapter  20).  The  original  action  was  a  lepleTin 
for  certain  goods  and  chattels,  to  which  the  original  defendant 
put  in  an  avowry,  and  to  that  avowrjr  there  was  a  demorrer^ 
assigning  nineteen  distinct  and  special  causes  of  demurrer. 
Upon  a  joinder  in  demurrer,  the  supreme  court  of  the  stale 
gave  judgment  against  the  avowant ;  and  that  judgment  was 
affirmed  by  the  high  court  to  which  the  present  writ  of  error  is 
addressed. 

The  avowry,  in  substance,  asserts  a  justification  of  the  taking 
of  the  goods  and  chattels  to  satisfy  a  fine  and  forfeiture  imposed 
upon  the  original  plaintifi*  by  a  court  martial,  for  a  failure  to 
enter  the  service  of  the  United  States  as  a  militia-man,  when 
thereto  required  by  the  president  of  the  United  States,  in  pur- 
suance of  the  act  of  the  28th  of  February,  1795  (chapter  101). 
It  is  argued  that  this  avowry  is  defective,  both  in  substance  and 
form ;  and  it  will  be  our  business  to  discuss  the  most  material 
of  these  objections ;  and  as  to  others,  of  which  no  particular 
notice  is  taken,  it  is  to  be  understood  that  the  court  are  of  opin- 
ion that  they  are  either  unfounded  in  fact  or  in  law,  and  do 
not  require  any  separate  examination. 

For  the  more  clear  and  exact  consideration  of  the  subject,  it 
may  be  necessary  to  refer  to  the  constitution  of  the  United 
States,  and  some  of  the  provisions  of  the  act  of  1 795.  The 
constitution  declares  that  congress  shall  have  power  ^^  to  provide 
for  calling  forth  the  militia,  to  execute  the  laws  of  the  union, 
suppress  insurrections,  and  repel  invasions ; ''  and  also  '^  to  pro- 
vide for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service 
of  the  United  States."  In  pursuance  of  this  authority,  the  act 
of  1795  has  provided,  '<  that,  wlienever  the  United  States  shall 
be  invaded,  or  be  in  imminent  danger  of  invasion,  from  any 
foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the  president 
of  the  United  States  to  call  forth  such  number  of  the  militia  of 
the  state  or  states  most  convenient  to  the  place  of  danger,  or 
scene  of  action,  as  he  may  judge  necessary  to  repel  such  inva- 
sion, and  to  issue  his  order  for  that  purpose  to  such  officer  or 
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officers  of  the  militia  as  he  shall  think  proper."  And  like  pro- 
visions are  made  for  the  other  cases  stated  in  the  constitution. 
It  has  not  been  denied  here,  that  the  act  of  1795  is  within 
the  constitutional  authority  of  congress,  or  that  congress  may 
lawfully  provide  for  cases  of  imminent  danger  of  invasion,  as 
well  as  for  cases  where  an  invasion  has  actually  taken  place. 
In  oar  opinion  there  is  no  ground  for  a  doubt  on  this  point,  even 
if  it  had  been  relied  on  ;  for  the  power  to  provide  for  repelling 
invasions  includes  the  power  to  provide  against  the  attempt  and 
danger  of  invasion,  as  the  necessary  and  proper  means  to  effec- 
tuate the  object  One  of  the  best  means  to  repel  invasion  is  to 
provide  the  requisite  force  for  action  before  the  invader  himself 
has  reached  the  soil. 

^  The  power  thus  confided  by  congress  to  the  president  is, 
doubtless,  of  a  very  high  and  delicate  nature.  A  free  people 
are  naturally  jealous  of  the  exercise  of  military  power ;  and 
the  power  to  call  the  militia  into  actual  service  is  certainly  felt 
to  be  one  of  no  ordinary  magnitude.  But  it  is  not  a  power 
which  can  be  executed  without  a  correspondent  responsibility. 
It  is,  in  its  terms,  a  limited  power,  confined  to  cases  of  actual 
invasion,  or  of  imminent  danger  of  invasion.  If  it  be  a  limited 
power,  the  question  arises,  By  whom  is  the  exigency  to  be  judged 
of  and  decided  ?  Is  the  president  the  sole  and  exclusive  judge 
whether  the  exigency  has  arisen,  or  is  it  to  be  considered  as  an 
open  question,  upon  which  every  officer  to  whom  the  orders  of 
the  president  are  addressed  may  decide  for  himself,  and  equally 
open  to  be  contested  by  every  militia-man  who  shall  refuse  to 
obey  the  orders  of  the  president  ?  We  are  all  of  opinion  that 
the  authority  to  decide  whether  the  exigency  has  arisen  belongs 
exclusively  to  the  president,  and  that  his  decision  is  conclusive 
upon  all  other  persons.  We  think  that  this  construction  neces- 
sarily results  from  the  nature  of  the  power  itself,  and  from  the 
manifest  object  contemplated  by  the  act  of  congress.  The 
power  itself  is  to  be  exercised  upon  sudden  emergencies,  upon 
great  occasions  of  state,  and  under  circumstances  which  may 
he  vital  to  the  existence  of  the  union.     A  prompt  and  unhesi- 
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tftting  obedience  to  orders  is  indispensable  to  the  complete  at- 
tainment o!f  the  object.    The  service  is  a  military  senrice,  and 
the  command  of  a  military  nature ;  and  in  such  cases,  every 
delay^  and  every  obstacle  to  an  efficient  and  immediate  cmnpli- 
ance,  necessarily  tend  to  jeopard  the  public  interests.     While 
saboidinate  officers  or  soldiers  are  pausing  to  consider  whedier 
they  ought  to  obey,  or  are  scrupulously  weighing  the  evidence 
of  the  facts  upon  which  the  commander  in  chief  exercises  the 
right  to  demand  their  services,  the  hostile  enterprise  may  be 
accomplished  without    the   means    of  resistance.      If   "the 
power  of  regulating  the  militia,  and  of  commanding  its  services 
in  times  of  insurrection  and  invanon,  are  (as  it  has  been  em- 
phatically said  they   are)  natural  incidents  to  the   duties  of 
superintending  the  common  defence,  and  of  watching  over  the 
internal  peace  of  the  confederacy,**  *  these  powers  must  be  so 
construed,  as  to  the  modes  of  their  exercise,  as  not  to  defeat  the 
great  end  in  view.     If  a  superior  officer  has  a  right  to  contest 
the  orders  of  the  president  upon  his  own  doubts  as  to  the  exi- 
gency having  arisen,  it  must  be  equally  the  right  of  every  infe- 
rior officer  and  soldier ;  and  any  act  done  by  any  person  in 
furtherance  of  such  orders  would  subject  him  to  responsibility 
in  a  civil  suit,  in  which  his  defence  must  finally  rest  upon  his 
ability  to  establish  the  facts  by  competent  proofs.   Such  a  course 
would  be  subversive  of  all  disci{dine,  and  expose  the  best  dis- 
posed officers  to  the  chances  of  ruinous  fitigation.     Besides,  in 
many  instances,  the  evidence  upon  which  the  president  might 
decide  that  there  is  imminent  danger  of  invasion  might  be  of  a 
nature  not  constituting  strict  technical  proof,  or  the  disdosure 
of  the  evidence  might  reveal  important  secrets  of  state,  which 
the  public  interest,  and  eveasafety,  might  imperiously  demand 
to  be  kept  in  concealment*  y 

If  we  look  at  the  language  of  the  act  of  1795,  every  conclu- 
sion drawn  from  the  nature  of  the  power  itself  is  strongly  for- 
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tifiedL     The  words  aare,  '^  whenever  the  United  States  shall  be 
iniraded,  or  be  in  immineat  danger  of  invasion,  &c,  it  shall  be 
lawful  for  the  president,  <&c.,  to  call  forth  such  number  of  the 
militia,  &c,  as  be  may  judge  necessary  to  repel  such  invasmi." 
Tbe  power  itself  is  confided  to  the  executive  of  the  union,  to 
him  who  is,  by  the  constitution,  ^  the  coounander  in  chief  of 
the  mifitia,  when  called  into  the  actual  service  of  the  United 
States/'  whose  duty  it  is  to  '^  take  care  that  the  laws  be  faitb- 
fuUy  executed,"  and  whose  lesponsibili^y  for  an  honest  discharge 
of  his  official  obligations  is  secured  by  the  highest  sanctions.    He 
is  necessarily  constituted  the  judge  of  the  existence  of  the  exi- 
gency in  the  first  instance,  and  is  bound  to  act  according  to  his 
belief  of  the  fiEicts.    If  he  does  so  act,  and  decides  to  call  forth 
the  militia,  his  orders  for  this  purpose  are  in  strict  conformity  with 
the  provision  of  the  law ;  and  it  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  every  act  done  by  a  subordinate  officer, 
in  obedience  to  such  orders,  is  equally  justifiable.    The  law  con- 
templates, that,  under  such  circumstances,  orders  shall  be  given 
to  carry  the  power  into  effect ;  and  it  cannot,  therefore,  be  a 
eorreet  inference,  that  any  other  person  has  a  just  right  to  diso- 
bey tbem.    The  law  does  not  provide  for  any  appeal  from  the 
judgment  of  the  president,  or  for  any  right  in  subordinate  offi- 
cem  to  review  his  decision,  and  in  effect  defeat  it     Whenever 
a  statute  gives  a  discretionary  power  to  any  person,  to  be  exer- 
daed  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound 
nde  of  construction,  that  the  statute  constitutes  him  the  sole 
and  exclusive  judge  of  the  existence  of  those  facts.     And,  in 
the  present  case,  we  are  all  of  opinion  that  such  is  the  true 
oonstruction  of  the  act  of  1795.     It  is  no  answer,  that  such  a 
power  may  be  abused,  for  there  is  no  power  which  is  not  suscep- 
tible of  abuse.     The  remedy  for  this,  as  well  as  for  all  other 
official  misconduct,  if  it  should  occur,  is  to  be  found  in  the 
constitution  itself.     In  a  free  government  the  danger  must  be 
remote ;  since,  in  addition  to  the  high  qualities,  which  the  execu- 
tive must  be  presumed  to  possess,  of  public  virtue,  and  honest 
devotion  to  the  public  interests,  the  frequency  of  elections,  and 
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the  watchfulness  of  the  representatiyes  of  the  natioii,  cany 
with  them  all  the  checks  which  can  be  useful  to  guard  against 
usurpation  or  wanton  tyranny. 

This  doctrine  has  not  been  seriously  contested  upon  the  pre- 
sent occasion.  It  was,  indeed,  maintained  and  approved  by  the 
supreme  court  of  New  York,  in  the  case  of  Vanderheyden  ¥. 
Toungj  (11  Johnson's  Reports,  150,)  where  the  reasons  in  sap- 
port  of  it  were  most  ably  expounded  by  Mr.  Justice  Spencer, 
in  delivering  the  opinion  of  the  court. 

But  it  is  now  contended,  as  it  was  contended  in  that  case, 
that,  notwithstanding  the  judgment  of  the  president  is  condu- 
sive  as  to  the  existence  of  the  exigency,  and  may  be  giyen  in 
evidence  as  conclusive  proof  thereof,  yet  that  the  avowry  is 
fatally  defective,  because  it  omits  to  aver  that  the  fact  did  exist. 
The  argument  is,  that  the  power  confided  to  the  president  is  a 
limited  power,  and  can  be  exercised  only  in  the  cases  pointed 
out  in  the  statute,  and,  therefore,  it  is  necessary  to  aver  the  facts 
which  bring  the  exercise  within  the  purview  of  the  statute.  In 
short,  the  same  principles  are  sought  to  be  applied  to  the  dele- 
gation and  exercise  of  this  power,  intrusted  to  the  executive  of 
the  nation  for  great  political  purposes,  as  might  be  applied  to 
the  humblest  officer  in  the  government,  acting  upon  the  most 
narrow  and  special  authority.  It  is  the  opinion  of  the  court, 
that  this  objection  cannot  be  maintained.  When  the  president 
exercises  an  authority  confided  to  him  by  law,  the  presumption 
is,  that  it  is  exercised  in  pursuance  of  law.  Every  public  offi- 
cer is  presumed  to  act  in  obedience  to  his  duty,  until  the  con- 
trary is  shown ;  and  a  fortiori,  this  presumption  ought  to  be 
favorably  applied  to  the  chief  magistrate  of  the  union.  It  is 
not  necessary  to  aver  that  the  act  which  he  may  rightfully  do 
was  so  done.  If  the  fact  of  the  existence  of  tiie  exigency 
were  averred,  it  would  be  traversable,  and,  of  course,  might  be 
passed  upon  by  a  jury ;  and  thus  the  legality  of  the  orders  of 
the  president  would  depend,  not  on  his  own  judgment  of  the 
fiicts,  but  upon  the  finding  of  those  facts  upon  the  proofe  sub- 
mitted to  a  jury.     This  view  of  the  objection  is  precisely  the 
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same  which  was  acted  upon  by  fhe  supreme  court  of  New 
York,  in  the  case  already  referred  to,  and,  in  the  opinion  of  this 
court,  with  entire  legal  correctness. 

Another  objection  is,  that  the  orders  of  the  president  are  not 
set  forth  ;  nor  is  it  averred  that  he  issued  any  orders,  but  only 
that  the  governor  of  New  York  called  out  the  militia  upon  the 
requisition  of  the  president.  The  objection,  so  far  as  it  pro- 
ceeds upon  a  supposed  difference  between  a  requisition  and  an 
order,  is  untenable  ;  for  a  requisition  calling  forth  the  militia  is, 
in  legal  intendment,  an  order,  and  must  be  so  interpreted  in 
this  avowry.  The  majority  of  the  court  understood  and  acted 
upon  this  sense,  which  is  one  of  the  acknowledged  senses  of 
the  word,  in  Houston  v.  Moore  (5  Wheaton's  Reports,  1).  It 
was  unnecessary  to  set  forth  the  orders  of  the  preadent  at 
large ;  it  was  quite  sufficient  to  state  that  the  call  was  in  obedi- 
ence to  them.  No  private  citizen  is  presumed  to  be  conver- 
sant with  the  particulars  of  those  orders ;  and  if  he  were,  he  is 
not  bound  to  set  them  forth  in  hoc  verba. 

The  next  objection  is,  that  it  does  not  sufficiently  appear  in 
the  avowry  that  the  court  martial  was  a  lawfully  constituted 
court  martial,  having  jurisdiction  of  the  offence  at  the  time  of 
passing  its  sentence  against  the  original  plaintiff. 

Various  grounds  have  been  assigned  in  support  of  this  objec- 
tion. In  the  first  place,  it  is  said,  that  the  original  plaintiff  was 
never  employed  in  the  service  of  the  United  States,  but  refused 
to  enter  that  service,  and  that,  consequently,  he  was  not  liable 
to  the  rules  and  articles  of  war,  or  to  be  tried  for  the  offence 
by  any  court  martial  organized  under  the  authority  of  the 
United  States.  The  case  of  Hoi^ton  v.  Moore  (5  Wheaton's 
Reports,  1)  affords  a  conclusive  answer  to  this  suggestion.  It 
was  decided  in  that  case,  that,  although  a  militia-man,  who 
refused  to  obey  the  orders  of  the  president  callii^  him  into 
the  public  service,  was  not,  in  the  sense  of  the  act  of  1795, 
''employed  in  the  service  of  the  United  States"  so  as  to  be 
subject  to  the  rules  and  articles  of  war,  yet  that  he  was  liable  to 
be  tried  for  the  offence  under  the  fifth  section  of  the  same  act, 
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by  a  oonrt  murtial  called  onder  the  aatlKMrity  of  the  Umted 
States.  The  great  doubt  in  that  case  was,  whether  the  delin- 
quent  was  liable  to  be  tried  for  the  ofieoce  by  a  court  martial 
oiganized  under  state  authority. 

In  the  next  place,  it  is  said,  the  court  martial  was  not  oom- 
posed  of  the  proper  number  of  officers  required  by  law.  In  order 
to  understand  the  force  of  this  otjection,  it  is  necessary  to  advert 
to  the  terms  of  the  ad  of  1795,  and  the  rules  and  articles 
of  war.    The  act  of  1795  (section  5)  provides  ^^that  every 
officer,  noD-eommissioned  officer,  or  private  of  the  militia,  who 
shall  fail  to  obey  the  orders  of  the  president  of  the  United 
States,  &C.,  shall  forfeit  a  sum  not  exceeding  one  year's  pay, 
and  not  less  than  one  month's  pay,  to  be  determined  and  ad- 
judged by  a  court  martial."      And  it  further  provides  (sec- 
tion 6)  **  that  courts  martial  for  the  trial  of  militia  shall  be 
composed  of  militia  officers  only."    These  are  the  only  pro* 
visions  in  the  act  on  this  subject.    It  is  not  stated  by  whom 
the  courts  martial  shall  be  odled,  nor  in  what  manner,  nor 
of  what  number  they  shall  be  composed.      But  the  court 
is  referred  to  the  sixty-fourth  and  sixty-fifth  of  the    rake 
and  articles  of  war,  enacted  by  the  act  of  10th  of  April, 
1806,    (chapter    20,)    which   provide   "that   general   oourts 
martial  may  consist  of  any  number  of  commissioned  officers, 
from  five  to  thirteen  inclusively  ;  but  they  shall  not  consist  of 
less  than  thirteen,  where  that  number  can  be  convened  without 
manifest  injury  to  the  service ; "  and  that  "  any  general  officer 
commanding  an  army,  or  colonel  commanding  a  separate  de- 
partment, may  appoint  general  oourts  martial  when  necessary." 
Supposing  these  clauses  appticable  to  the  court  martial  in  ques- 
tion, it  is  very  clear,  that  the  act  is  merely  directory  to  the 
officer  q)p<Mnting  the  court,  and  that  his  decision  as  to    the 
number  which  can  be  convened  without  manifest  injury  to  the 
service,  bemg  in  a  manner  submitted  to  his  sound  discretion, 
must  be  cmiclusive.     But  the  present  avowry  goes  further,  and 
alleges,  not  only  that  the  court  martial  was  appointed  by  a  gen- 
eral officer  commanding  an  army,  that  it  was  composed  of  mili- 
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tia  officers,  naming  them^  but  it  goes  on  to  assign  the  reason 
why  a  number  short  of  thirteen  composed  the  court,  in  the 
very  terms  of  the  sixty-fourth  article ;  and  the  truth  of  this 
allegation  is  admitted  by  the  demurrer.  Tried,  therefore,  by 
the  very  test  which  has  been  resorted  to  in  support  of  the  otjec- 
tion,  it  utterly  fiiils. 

But,  in  strictness  of  law,  the  propriety  of  this  resort  may 
admit  of  question.    The  rules  and  articles  of  war,  by  the  very 
terms  of  the  statute  of  1806,  are  those  ^^  by  which  the  armies 
of  the  United  States  shall  be  governed  ;  "  and  the  act  of  1795 
has  only  provided  '^  that  the  militia  employed  in  the  service  of 
the  United  States  (not  the  militia  ordered  into  the  service  of 
the  United  States)  shall  be  subject  to  the  same  rules  and  arti* 
des  of  war  as  the  troops  of  the  United  States ; "  and  this  is, 
in  substance,  reenacted  by  the  ninety-seventh  of  the  rules  and 
articles  of  war.     It  is  not,  therefore,  admitted,  that  any  express 
authority  is  given  by  either  statute,  that  such  a  court  martial,  as 
is  contemplated  for  the  trial  of  delinquents  under  the  fifth  sec* 
tion  of  the  act  of  1795,  is  to  be  composed  of  the  same  number  of 
officers,  organized  in  the  same  manner,  as  these  rules  and  arti- 
cles contemplate  for  persons  in  actual  service.    If  any  resort  is 
to  be  had  to  them,  it  can  only  be  to  guide  the  discretion  of  the 
(^cer  ordering  the  court,  as  matter  of  usage,  and  not  as  mat- 
ter of  positive  institution.     If,  then,  there  be  no  mode  pointed 
out  for  the  formation  of  the  court  martial  in  these  cases,  it  may 
be  asked.  In  what  manner  is  such  court  to  be  appointed  7     The 
answer  is, — According  to  the  general  usage  of  tjie  miUtary  ser- 
vice, or  what  may  not  unfitly  be  called  the  customary  miUtary 
law.     It  is  by  the  same  law,  that  courts  martial,  when  duly 
organized,  are  bound  to  execute  their  duties,  and  regulate  their 
modes  of  proceeding,  in  the  absence  of  positive  enactments. 
Upon  any  other  principle,  courts  martial  would  be  left  without 
any  adequate  means  to  exercise   the  authority  confided  to 
them;   for  there  could  scarcely  be  framed  a  positive  code 
to  provide  for  the  infinite  variety  of  incidents  applicaUe  to 
them. 
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The  act  of  the  18th  of  April,  1814,  (chapter  141,)  which  expir- 
ed at  the  end  of  the  late  war,  was,  in  a  great  measure,  intended 
to  obviate  difficulties  arising  from  the  imperfection  of  the  pio- 
▼isions  of  the  act  of  1795,  and  especially  to  aid  courts  martial 
in  exercising  jurisdiction  over  cases  like  the  present.  Bat 
whatever  may  have  been  the  legislative  intention,  its  terms  do 
not  extend  to  the  declaration  of  the  number  of  which  such 
courts  martial  shall  be  composed.  The  first  section  provides 
^*  that  courts  martial  to  be  composed  of  militia  officers  alone, 
for  the  trial  of  militia  drafted,  detached,  and  called  forth,  (not 
or  called  forth,)  for  the  service  of  the  United  States,  whether 
acting  in  conjunction  with  the  regular  forces  or  otherwise,  shall, 
when  necessary,  be  appointed,  held,  and  conducted,  in  the  man- 
ner prescribed  by  the  rules  and  articles  of  war,  for  appointing, 
holding,  and  conducting  courts  martial  for  the  trial  of  delia- 
quents  in  the  army  of  the  United  States."  This  language  is 
obviously  confined  to  the  militia  in  the  actual  service  of  the 
United  States,  and  does  not  extend  to  such  as  are  drafted  and 
refuse  to  obey  the  call.  So  that  the  court  are  driven  back  to 
the  act  of  1795,  as  the  legitimate  source  for  the  ascertainment 
of  the  organization  and  jurisdiction  of  the  court  martial  in  the 
present  case.  And  we  are  of  opinion  that  notliing  appears  on 
the  face  of  the  avowry  to  lead  to  any  doubt  that  it  was  a 
legal  court  martial,  organized  according  to  military  usage, 
and  entitled  to  take  cognizance  of  the  delinquencies  stated  in 
the  avowry. 

This  view  of  the  case  afibrds  an  answer  to  another  objec- 
tion which  has  been  urged  at  the  bar,  namely,  that  the  sentence 
has  not  been  approved  by  the  commanding  officer,  in  the  man- 
ner pointed  out  in  the  sixty-fifth  of  the  rules  and  articles  of  war. 
That  article  cannot,  for  the  reasons  already  stated,  be  drawn  in 
aid  of  the  argument ;  and  the  avowry  itself  shows  that  the  sen- 
tence has  been  approved  by  the  president  of  the  United  States, 
who  is  the  commander  in  chief,  and  that  there  was  not  any 
other  officer  of  equal  grade  with  the  major  generals  by  wh(Nn 
the  court  martial  had  been  organized  and  continued  within  the 
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military  district,  by  whom  the  same  could  be  approved.  If, 
therefore,  an  approval  of  the  sentence  were  necessary,  that 
approval  has  been  given  by  the  highest,  and,  indeed,  only  milita- 
ry authority  competent  to  give  it. 

But  it  is  by  no  means  clear,  that  the  act  of  1795  meant  to 
require  any  approval  of  the  sentences  imposing  fines  for  delin- 
quencies of  this  nature.  The  act  does  not  require  it  either 
expressly  or  by  necessary  implication.  It  directs  (section  sev- 
enth) that  the  fines  assessed  shall  be  certified  by  the  presiding 
ofilcer  of  the  court  martial  to  the  marshal,  for  him  to  levy  the 
same,  without  referring  to  any  prior  act  to  be  done,  to  give  va- 
lidity to  the  sentences.  The  natural  inference  from  such  an 
omission  is,  that  the  legislature  did  not  intend,  in  cases  of  this 
subordinate  nature,  to  require  any  farther  sanction  of  the  sen- 
tences. And  if  such  an  approval  is  to  be  deemed  essential,  it 
must  be  upon  the  general  military  usage,  and  not  from  positive 
institution.  Either  way,  we  think  that  all  has  been  done  which 
the  act  required. 

Another  objection  to  the  proceedings  of  the  court  martial  is, 
that  they  took  place,  and  the  sentence  was  given,  three  years 
and  more  after  the  war  was  concluded,  and  in  a  time  of  pro- 
found peace.  But  the  opinion  of  this  court  is,  that  a  court 
martial,  regularly  called  under  the  act  of  1795,  does  not  expire 
with  the  end  of  a  war  then  existing,  nor  is  its  jurisdiction  to 
try  these  offences  in  any  shape  dependent  upon  the  fact  of  war 
or  peace.  The  act  of  1795  is  not  confined  in  its  operation  to 
cases  of  refusal  to  obey  the  orders  of  the  president  in  times  of 
public  war.  On  the  contrary,  that  act  authorizes  the  president 
to  call  forth  the  militia  to  suppress  insurrections,  and  to  enforce 
the  laws  of  the  United  States,  in  times  of  peace.  And  courts 
martial  are,  under  the  fifth  section  of  the  act,  entitled  to  take 
cognizance  of,  and  to  punish  delinquencies  in  such  cases,  as 
well  as  in  cases  where  the  object  is  to  repel  invasion  in  times  of 
war.  It  would  be  a  strained  construction  of  the  act,  to  limit 
the  authority  of  the  court  to  the  mere  time  of  the  existence 
of  the  particular  exigency,  when  it  might  be  thereby  unable 
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to  take  cognizance  of,  and  decide  upon  a  single  offence.  It 
is  sufficient  for  us  to  say  that  there  is  no  such  limitation  in  the 
act  itself. 

The  next  objection  to  the  avowry  is,  that  the  certificate  of 
the  president  of  the  court  martial  is  materially  variant  from 
the  sentence  itself,  as  set  forth  in  a  prior  allegation.    The  sen- 
tence as  there  set  forth  is,  '^  and  thereupon  the  said  general 
court  martial  imposed  the  sum  of  ninety-six  dollars  as  a  fine  on 
the  said  Jacob,  for  having  thus  failed,  neglected,  and  refused 
to  rendezvous  and  enter  in  the  service  of  the  United  States  of 
America,  when  thereto  required  as  aforesaid."     The  certificate 
adds,  <<  and  that  the  said  Jacob  E.  Mott  was  sentenced  by  the 
said  general  court  martial,  on  failure  of  the  payment  of  said 
fine  imposed  on  him,  to  twelve  months'  imprisonment"     It  is 
material  to  state  that  the  averment  does  not  purport  to  set  forth 
the  sentence  in  hoc  verba;  nor  was  it  necessary  in  this  avowiy 
to  allege  anything  more  than  that  p«urt  of  the  sentence  which 
imposed  the  fine,  since  that  was  the  sole  ground  of  the  justifi- 
cation of  taking  the  goods  and  chattels  in  controversy.    But 
there  is  nothii^  repugnant  in  this  averment  to  that  which 
relates  to  the  certificate.    The  latter  properly  adds  the  fiict 
which  respects  the  imprisonment,  because  the  certificate  ood- 
stitutes  the  warrant  to  the  marshal  for  his  proceedings.    The 
act  of  1795  expressly  declares  that  the  delinquents  ^'  shall  be 
liable  to  be  imprisoned  by  a  like  sentence,  on  failure  of  pay- 
ment of  the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine."     If,  indeed,  it  had 
been  necessary  to  set  forth  the  whole  sentence  at  large,  the 
first  omission  would  be  helped  by  the  certainty  of  the  sob- 
sequent  averment.    There  is,  then,  no  variance   or  repug- 
nance in   these  allegations ;    but  they   may   well   stand  to* 
gether. 

Of  the  remaining  causes  of  special  demurrer,  some  are  prop- 
erly matters  of  defence  before  the  court  martial,  and  its  seo- 
tence,  being  upon  a  subject  within  its  jurisdiction,  is  conclusive ; 
and  others  turn  upon  niceties  of  pleading,  to  which  no  sepaiate 
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answers  are  deemed  necessary.  In  general  it  may  be  said  of 
them,  that  the  court  do  not  deem  them  well  founded  objections 
to  the  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  courts  that  the  judg- 
ment of  the  court  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors  ought  to  be  reversed,  and  that  the  cause 
be  remanded  to  the  same  court,  with  directions  to  cause  a 
judgment  to  be  entered  upon  the  pleadings  in  favor  of  the 
avowant 
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OGDEN  V.  SAUNDERS. 
Januabt  Term,  18^. 

[12  Wheaton'i  Reports,  213 -369.] 

Ogden  lived  in  New  York,  SaoDders  in  Kentucky  ;  Saun- 
ders drew  on  C^en  certain  bills  <^  exchange,  which  were 
accepted  but  not  paid.  C^den  obtained  a  discharge  under 
the  insolvent  law  of  New  YoiIl  which  existed  when  the  biDs 
were  accepted,  and  afterwards  moved  to  Looi^ana ;  there  he 
was  sued  by  Saunders  in  the  United  States  district  court,  and 
judgment  given  for  Saunders.  C^en  brou^t  the  caae  to  the 
supreme  court. 

Two  questions  arose ;  the  first  was  this,  — Does  a  bankrupt 
law  which  applies  to  contracts  made  after  its  passage  impair  the 
obligation  of  those  contracts  ?  Upon  this,  Justices  Washing- 
ton, Johnson,  Trimble,  and  Thompson  were  of  one  opinkm, 
and  MarshaD,  Duvall,  and  Story  of  anoth^.  We  give  the 
opinions  of  Mr.  Justice  Washington  and  Chief  Justice  Mar- 
shall. 

Washington,  J.  —  The  first  and  most  important  point  to  be 
decided  in  this  cause  turns  essentially  upon  the  question, 
whether  the  obligation  of  a  contract  is  impaired  by  a  state  bank- 
rupt or  insolvent  law,  which  discharges  the  person  and  the  fu- 
ture acquisitions  of  the  debtor  from  his  liability  under  a  contract 
entered  into  in  that  state  after  the  passage  of  the  act. 

This  question  has  never  before  been  distinctly  presented  to 
the  consideration  of  this  court,  and  decided,  although  it  has 
been  supposed  by  the  judges  of  a  highly  respectable  state  court, 
that  it  was  decided  in  the  case  of  M'MiUan  v.  JIT  AM 
(4  Wheaton's  Reports,  209).  That  was  the  case  of  a  debt 
contracted  by  two  citizens  of  South  Cardina,  in  that  state,  the 
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discbarge  of  which  had  a  view  to  no  other  state.    The  debtor 
afterwards  removed  to  the  territory  of  Louisiana,  where  he  was 
regularly  discharged,  as  an  insolvent,  from  all  his  debts,  under 
an  act  of  the  legislature  of  that  state,  passed  prior  to  the  time 
when   the  debt  in  question  was  contracted.     To  an  action 
brought  by  the  creditor  in  the  district  court  of  Louisiana,  the 
defendant  plead  in  bar  his  discbarge  under  the  law  of  that  ter- 
ritory, and  it  was  contended  by  the  counsel  for  the  debtor  in 
this  court,  that  the  law  under  which  the  debtor  was  discharged 
having  passed  before  the  contract  was  made,  it  could  not  be 
said  to  impair  its  obligation.     The  cause  was  argued  on  one 
side  only,  and  it  would  seem  from  the  report  of  the  case,  that 
no  written  opinion  was  prepared  by  the  court     The  chief  jus- 
tice stated  that  the  circumstance  of  the  state  law,  under  which 
the  debt  was  attempted  to  be  discharged,  having  been  passed 
before  the  debt  was  contracted,  made  no  difference  in  the  appli- 
cation of  the  principle  which  bad  been  asserted  by  the  court 
in  the  case  of  Sturgea  v.  Crowninshidd.    The  correctness  of 
this  position  is  believed  to  be  incontrovertible.     The  principle 
alluded  to  was,  that  a  state  bankrupt  law,  which  impairs  the  ob- 
ligation of  a  contract,  is  unconstitutional  in  its  application  to 
such  contract.     In  that  case,  it  is  true,  the  contract  preceded 
in  order  of  time  the  act  of  assembly  under  which  the  debtor 
was  discharged,  although  it  was  not  thought  necessary  to  notice 
that  circumstance  in  the  opinion  which  was  pronounced.    The 
principle,  however,  remained  in  the  opinion  of  the  court,  deliv- 
ered in  McMillan  v.  M^Niel,  unaffected  by  the  circumstance, 
that  the  kw  of  Louisiana  preceded  a  contract  made  in  another 
state,  since  that  law,  having  no  extra-territorial  force,  never  did 
at  any  time  govern  or  affect  the  obligation   of  such  contract. 
It  could  not,  therefore,  be  correctly  said  to  be  prior  to  the  con- 
tract, in  reference  to  its  obligation  ;  since,  if,  upon  legal  princi- 
ples, it  could  affect  the  contract,  that  could  not  happen  until 
the  debtor  became  a  citizen  of  Louisiana,  and  that  was  subse- 
quent to  the  contract.     But  I  hold  the  principle  to  be  well 
established,  that  a  dischai^e  under  the  bankrupt  laws  of  one 
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government  does  not  affect  contracts  made  ot  to  be  executed 
under  another,  whether  the  law  be  prior  or  subsequent  in  the 
date  to  that  of  the  contract ;  and  this  I  take  to  be  the  onlj 
point  really  decided  in  the  case  alluded  to.  Whether  the  chief 
justice  was  correctly  understood  by  the  reporter,  when  he  is 
supposed  to  have  said,  "  that  this  case  was  not  distinguishable 
in  principle  from  the  preceding  case  of  Sturges  v.  Crowninr 
shidd,^'  it  is  not  material  at  this  time  to  inquire ;  because  I 
understand  the  meaning  of  these  expressions  to  go  no  farther 
than  to  intimate  that  there  was  no  distinction  between  the 
cases  as  to  the  constitutional  objection,  since  it  professed  to 
discharge  a  debt  contracted  in  another  state,  which,  at  the  time 
it  was  contracted,  was  not  within  its  operation,  nor  subject  to 
be  discharged  by  it.  The  case  now  to  be  decided  is  that  of  a 
debt  contracted  in  the  state  of  New  York  by  a  citizen  of  that 
state,  from  which  he  was  discharged,  so  far  as  he  constitutioii- 
ally  could  be,  under  a  bankrupt  law  of  that  state,  in  force  at 
the  time  when  the  debt  was  contracted.  It  is  a  case,  therefore, 
that  bears  no  resemblance  to  the  one  just  noticed. 

I  come  now  to  the  consideration  of  the  question,  which,  for 
the  first  time,  has  been  directly  brought  before  this  court  for 
judgment.  I  approach  it  with  more  than  ordinary  sensibility, 
not  only  on  account  of  its  importance,  which  must  be  acknow- 
ledged by  all,  but  of  its  intrinsic  difficulty,  which  every  step  I 
have  taken,  in  arriving  at  a  conclusion  with  which  my  judgment 
could  in  any  way  be  satisfied,  has  convinced  me  attends  it  I 
have  examined  both  sides  of  this  great  question  with  the  most 
sedulous  care,  and  the  most  anxious  desire  to  discover  which 
of  them,  when  adopted,  would  be  most  likely  to  fulfil  the  in- 
tentions of  those  who  framed  the  constitution  of  the  United 
States.  I  am  far  from  asserting  that  my  labors  have  resulted 
in  entire  success.  They  have  led  me  to  the  only  conclusion  by 
which  I  can  stand  with  any  degree  of  confidence ;  and  yet  I 
should  be  disingenuous,  were  I  to  declare,  from  this  place,  that  I 
embrace  it  without  hesitation,  and  without  a  doubt  of  its  cor- 
rectness.   The  most  that  candor  will  permit  me  to  say  upon  the 

19  Wh.  a». 


06DEN   V*    SAUNDERS.  627 

sabject  is,  that  I  see,  or  think  I  see,  my  way  more  dear  on  the 
side  which  my  judgment  leads  me  to  adopt  than  on  the  other, 
and  it  must  remain  for  others  to  decide  whether  the  guide  I 
have  chosen  has  been  a  safe  one  or  not. 

It  has  constantly  appeared  to  me,  throughout  the  different  in- 
vestigations of  this  question  to  which  it  has  been  my  duty  to 
attend,  that  the  error  of  those  who  controvert  the  constitution- 
ality of  the  bankrupt  law  under  coasideration,  in  its  application 
to  this  case,  if  they  be  in  error  at  all,  has  arisen  from  not  dis- 
tinguishing accurately  between  a  law  which  impairs  a  contract 
and  one  which  impairs  its  obligation.     A  contract  is  defined  by 
all  to  be  an  agreement  to  do,  or  not  to  do,  some  particular  act ; 
and  in  the  construction  of  this  agreement,  depending  essen- 
tially upon  the  will  of  the  parties  between  whcxn  it  is  formed, 
we  seek  for  their  intention  with  a  view  to  fulfil  it.     Any  law, 
then,  which  enlarges,  abridges,  or  in  any  manner  changes  this 
intention  when  it  is  discovered,  necessarily  impairs  the  contract 
itself,  which  is  but  the  evidence  of  that  intention.    The  manner, 
or  the  degree,  in  which  this  change  is  effected,  can  in  no  respect 
influence  this  conclusion ;  for  whether  the  law  affect  the  validi- 
ty, the  construction,  the  duration,  the  mode  of  discharge,    or 
the  evidence  of  the  agreement,  it  impairs  the  contract,  though 
it  may  not  do  so  to  the   same  extent  in  all  the   supposed 
cases.     Thus,  a  law  which  declares  that  no  action  shall  be 
brought  whereby  to  charge  a  person  upon  his  agreement  to  pay 
the  debt  of  another,  or  upon  an  agreement  relating  to  lands, 
unless  the  same  be  reduced  to  writing,  impairs  a  contract  made 
by  parol,  whether  the  law  precede  or  follow  the  making  of  such 
contract;  and,  if  the  argument,  that  this  law  also  impairs,  in  the 
former  case,  the  obligation  of  the  contract,  be  sound,  it  must 
follow,  that  the  statute  of  frauds,  and  all  other  statutes  which 
in  any  manner  meddle  with  contracts,  impair  their  obligation, 
and  are,  consequently,  within  the  operation  of  this  section  and 
article  of  the  constitution.     It  will  not  do  to  answer,  that,  in 
the  particular  case  put,  and  in  others  of  the  same  nature, 
there  is  no  contract  to  impair,  since  the  preexisting  law  denies 
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all  remedy  for  its  enforcement,  or  foibids  the  making  of  it;  sioce 
it  is  impossible  to  deny  that  the  parties  have  expressed  their 
will  in  the  form  of  a  contract,  notwithstanding  the  law  denies 
to  it  any  valid  obligation. 

This  leads  us  to  a  critical  examination  of  the  particuhur  phra- 
seology of  that  part  of  the  above  section  which  relates  to  con- 
tracts. It  is  a  law  which  impairs  the  obligation  of  contracts, 
and  not  the  contracts  themselves,  which  is  interdicted.  It  is 
not  to  be  doubted,  that  this  term,  "  obligation,"  when  applied 
to  contracts,  was  well  considered  and  weighed  by  those  who 
framed  the  constitution,  and  was  intended  to  convey  a  different 
meaning  from  what  the  prohibition  would  have  imported  with- 
out it.     It  is  this  meaning  of  which  we  are  all  in  search. 

What  is  it,  then,  which  constitutes  the  obligation  of  a  con- 
tract ?  The  answer  is  given  by  the  chief  justice,  in  the  case 
of  Sturges  v.  Crowninshield,  to  which  I  readily  assent  now, 
as  I  did  then  ;  it  is  the  law  which  binds  the  parties  to  perform 
their  agreement.  The  law,  then,  which  has  this  binding  obli- 
gation, must  govern  and  control  the  contract  in  every  shape 
in  which  it  is  intended  to  bear  upon  it,  whether  it  affect  its 
validity,  construction,  or  discharge. 

But  the  question.  Which  law  is  referred  to  in  the  above  defini- 
tion ?  still  remains  to  be  solved.  It  cannot,  for  a  moment,  be 
conceded,  that  the  mere  moral  law  is  intended ;  since  the  oUiga- 
tion  which  that  imposes  is  altogether  of  the  imperfect  kind, 
which  the  parties  to  it  are  free  to  obey,  or  not,  as  they  iJease. 
It  cannot  be  supposed,  that  it  was  with  this  law  the  grave  au- 
thors of  this  instrument  were  dealing. 

The  universal  law  of  all  civilized  nations,  which  declares  that 
men  shall  perform  that  to  which  they  have  agreed,  has  been 
supposed  by  the  counsel,  who  have  argued  this  cause  for  the 
defendant  in  error,  to  be  the  law  which  is  alluded  to ;  and  I 
have  no  objection  to  acknowledging  its  obligation,  whilst  I  must 
deny  that  it  is  that  which  exclusively  governs  the  contract  It 
is  upon  this  law  that  the  obligation  which  nations  acknowledge 
to  perform  their  compacts  with  each  other  is  founded,  and  I, 
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therefore,  feel  do  objection  to  answer  the  question  asked  by  the 
same  counsel,  ^-  what  law  it  is  which  constitutes  the  obligation 
of  the  compact  between  Virginia  and  Kentucky  ;  by  admitting 
that  it  is  this  common  law  of  nations  which  requires  them  to 
perform  it  I  admit  further,  that  it  is  this  law  which  creates  the 
obligation  of  a  contract  made  upon  a  desert  spot,  where  no 
municipal  law  exists,  and  (which  was  another  case  put  by  the 
same  counsel)  which  contract,  by  the  tacit  assent  of  all  nations, 
their  tribunals  are  authorised  to  enforce. 

But  can  it  be  seriously  insisted,  that  this,  any  more  than  the 
mora]  law  upon  which  it  is  founded,  was  exclusively  in  the  con- 
templation of  those  who  framed  this  constitution  7  What  is 
the  language  of  this  universal  law  ?  It  is  simply  that  all  men 
are  bound  to  perform  their  contracts.  The  injunction  is  as 
absolute  as  the  contracts  to  which  it  applies.  It  admits  of  no 
qualification,  and  no  restraint,  either  as  to  its  validity,  construc- 
tion, or  discharge,  further  than  may  be  necessary  to  develop 
the  intention  of  the  parties  to  the  contract.  And  if  it  be  true, 
that  this  is  exclusively  the  law  to  which  the  constitution  refers 
us,  it  is  very  apparent,  that  the  sphere  of  state  legislation  upon 
subjects  connected  with  the  contract  of  individuals  would  be 
abridged  beyond  what  it  can  for  a  moment  be  believed  the  sov- 
ereign states  of  this  union  would  have  consented  to ;  for  it  will 
be  found,  upon  examination,  that  there  are  few  laws  which 
concern  the  general  police  of  a  state,  or  the  government  of  its 
citizens,  in  their  intercourse  with  each  other,  or  with  strangers, 
which  may  not  in  some  way  or  other  affect  the  contracts  which 
they  have  entered  into,  or  may  thereafter  form.  *  For  what  are 
laws  of  evidence,  or  which  concern  remedies,  frauds,  and  per- 
juries, laws  of  registration,  and  those  which  affect  landlord 
and  tenant,  sales  at  auction,  acts  of  limitation,  and  those  which 
limit  the  fees  of  professional  men,  and  the  charges  of  tavern 
keepers,  and  a  multitude  of  others  which  crowd  the  codes  of 
every  state,  but  laws  which  may  affect  the  validity,  construction, 
or  duration,  or  discharge  of  contracts  ?  Whilst  I  admit,  then, 
that  this  common  law  of  nations,  which  has  been  mentioned, 
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may  form  in  part  the  obligation  of  a  contract,  I  must  unhesi- 
tatingly insist  that  this  law  is  to  be  taken  in  strict  subordina- 
tion to  the  municipal  laws  of  the  land  where  the  contract  is 
made  or  is  to  be  executed.  The  former  can  be  satisfied  by 
nothing  short  of  performance  ;  the  latter  may  affect  and  con- 
trol the  validity,  construction,  evidence,  remedy,  performance, 
and  discharge  of  the  contract.  The  former  is  the  common  law 
of  all  civilized  nations,  and  of  each  of  them ;  the  latter  is  the 
peculiar  law  of  each,  and  is  paramount  to  the  former  whenever 
they  come  in  collision  with  each  other. 

It  is,  then,  the  municipal  law  of  the  state,  whether  that  be 
written  or  unwritten,  which  is  emphatically  the  law  of  the  con- 
tract made  within  the  state,  and  must  govern  it  throughout, 
wherever  its  performance  is  sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  part  of  the  contract,  and 
travels  with  it  wherever  the  parties  to  it  may  be  found.  It  is 
so  regarded  by  all  the  civilized  nations  of  the  world,  and  is 
enforced  by  the  tribunals  of  those  nations  according  to  its  own 
forms,  unless  the  parties  to  it  have  otherwise  agreed,  as  where 
the  contract  is  to  be  executed  in,  or  refers  to  the  laws  of,  some 
other  country  than  that  in  which  it  is  formed,  or  where  it  is  of 
an  immoral  character,  or  contravenes  the  policy  of  the  nation 
to  whose  tribunals  the  appeal  is  made ;  in  which  latter  cases, 
the  remedy,  which  the  comity  of  nations  affords  for  enforcing 
the  obligation  of  contracts  wherever  formed,  is  denied.  Free 
from  these  objections,  this  law,  which  accompanies  the  contract 
as  forming  a  part  of  it,  is  regarded  and  enforced  everywhere, 
whether  it  affect  the  validity,  construction,  or  discharge  of  the 
contract  It  is  upon  this  principle  of  universal  law,  that  the 
discharge  of  the  contract,  or  of  one  of  the  parties  to  it,  by  the 
bankrupt  laws  of  the  country  where  it  was  made,  operates  as  a 
discharge  everywhere. 

If,  then,  it  be  true,  that  the  law  of  the  country  where  the 
contract  is  made,  or  to  be  executed,  forms  a  part  of  that  con- 
tract, and  of  its  obligation,  it  would  seem  to  be  somewhat  of  a 
solecism  to  say  that  it  does,  at  the  same  time,  impair  that  obli- 
gation. 
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But  it  is  contended,  that,  if  the  municipal  law  of  the  state 
where  the  contract  is  so  made  form  a  part  of  it,  so  does  that 
clause  of  the  constitution  which  prohibits  the  states  from  pass- 
ing laws  to  impair  the  obligation  of  contracts ;  and,  conse- 
quently, that  the  law  is  rendered  inoperative  by  force  of  its 
controlling  associate.  All  this  I  admit,  provided  it  be  first  proved 
that  the  law  so  incorporated  with,  and  forming  a  part  of  the 
contract,  does,  in  efiect,  impair  its  obligation ;  and  before  this 
can  be  proved,  it  must  be  afiirmed  and  satisfactorily  made  out, 
that,  if  by  the  terms  of  the  contract  it  is  agreed,  that,  on  the 
happening  of  a  certain  event,  as,  upon  the  future  insolvency  of 
one  of  the  parties,  and  his  surrender  of  all  his  property  for  the 
benefit  of  his  creditors,  the  contract  shall  be  considered  as  per- 
formed and  at  an  end,  this  stipulation  would  impair  the  obliga- 
tion of  the  contract.  If  this  proposition  can  be  successfully 
afiirmed,  I  can  only  say  that  the  soundness  of  it  is  beyond  the 
reach  of  my  mind  to  understand. 

Again  ;  it  is  insisted,  that,  if  the  law  of  the  contract  forms  a 
part  of  it,  the  law  itself  cannot  be  repealed  without  impairing 
the  obligation  of  the  contract.  This  proposition  I  must  be  per- 
mitted to  deny.  It  may  be  repealed  at  any  time  at  the  will  of 
the  legislature,  and  then  it  ceases  to  form  any  part  of  those 
contracts  which  may  afterwards  be  entered  into.  The  repeal  is 
no  more  void  than  a  new  law  would  be  which  operates  upon 
contracts  to  afiect  their  validity,  construction,  or  duration.  Both 
are  valid,  (if  the  view  which  I  take  of  this  case  be  correct,)  as 
they  may  afiect  contracts  afterwards  formed ;  but  neither  are 
so,  if  they  bear  upon  existing  contracts ;  and  in  the  former 
case,  in  which  the  repeal  contains  no  enactment,  the  constitu- 
tion would  forbid  the  application  of  the  repealing  law  to  past 
contracts,  and  to  those  only. 

To  illustrate  this  argument,  let  us  take  four  laws,  which, 
either  by  new  enactments,  or  by  the  repeal  of  former  laws,  may 
afiect  contracts  as  to  their  validity,  construction,  evidence,  or 
remedy. 

Laws  against  usury  are  of  the  first  description. 
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A  law,  which  oonveils  a  penalty  stipulated  for  by  the  parties, 
as  the  only  atonement  for  a  breach  of  the  contract,  into  a  mere 
agreement  for  a  just  compensation,  to  be  measured  by  the  l^;sl 
rate  of  interest,  is  of  the  second. 

The  statute  of  frauds,  and  the  statute  of  limitations,  may  be 
cited  as  examples  of  the  two  last. 

The  validity  of  these  laws  can  never  be  questioned  by  those 
who  accompany  me  in  the  view  which  I  take  of  the  question 
under  consideration,  unless  they  operate,  by  their  express  pro- 
visions, upon  contracts  previously  entered  into ;  and  even  then, 
they  are  void  only  so  far  as  they  do  so  operate,  because,  in  that 
case,  and  in  that  case  only,  do  they  impair  the  obligation  of 
those  contracts.  But  if  they  equally  impair  the  obligation  of  con- 
tracts subsequently  made,  which  they  must  do  if  this  be  the 
operation  of  a  bankrupt  law  upon  such  contracts,  it  would  seem 
to  follow,  that  all  such  laws,  whether  in  the  form  of  new  enact- 
ments, or  of  repealing  laws,  producing  the  same  legal  conse- 
quences, are  made  void  by  the  constitution  ;  and  yet  the  coun- 
sel for  the  defendants  in  error  have  not  ventured  to  maintain  so 
alarming  a  proposition. 

If  it  be  conceded,  that  those  laws  are  not  repugnant  to  the 
constitution  so  far  as  they  apply  to  subsequent  contracts,  I  am 
yet  to  be  instructed  how  to  distinguish  between  those  laws  and 
the  one  now  under  consideration.  How  has  this  been  attempted 
by  the  learned  counsel  who  have  argued  this  cause  upon  the 
ground  of  such  a  distinction  ? 

They  have  insisted  that  the  effect  of  the  law  first  supposed 
is  to  annihilate  the  contract  in  its  birth,  or  rather  to  prevent  it 
from  having  a  legal  existence,  and,  consequently,  that  there  is 
no  obligation  to  be  impaired.  But  this  is  clearly  not  so^  since 
it  may  legitimately  avoid  all  contracts  afterwards  entered  into, 
which  reserve  to  the  lender  a  higher  rate  of  interest  than  this 
law  permits. 

The  validity  of  the  second  law  is  admitted,  and  yet  this  can 
only  be  in  its  application  to  subsequent  contracts ;  for  it  has 
not,  and  I  think  it  cannot,  for  a  moment,  be  maintained,  that  a 
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law,  which)  in  express  terms,  varies  the  construction  of  an  ex- 
isting contract,  or  which,  repealing  a  former  law,  is  made  to 
produce  the  same  effect,  does  not  impair  the  obligation  of  that 
contract. 

The  statute  of  frauds,  and  the  statute  of  limitations,  which 
have  been  put  as  examples  of  the  third  and  fourth  classes  of 
laws,  are  also  admitted  to  be  valid,  because  they  merely  concern 
the  modes  of  proceeding  in  the  trial  of  causes;  the  former 
supplying  a  rule  of  evidence,  and  the  latter  forming  a  part  of 
{he  remedy  given  by  the  legislature  to  enforce  the  obligation, 
and  likewise  providing  a  rule  of  evidence. 

All  this  I  admit.  But  how  does  it  happen,  that  these  laws, 
like  those  which  affect  the  validity  and  construction  of  contracts, 
are  valid  as  to  subsequent,  and  yet  void  as  to  prior  and  subsist- 
ing contracts  ?  For  we  are  informed  by  the  learned  judge  who 
delivered  the  opinion  of  this  court  in  the  case  of  Sturges  v. 
Crawninshiddj  that,  '^  if,  in  a  state  where  six  years  may  be 
pleaded  in  bar  to  an  action  of  assumpsit,  a  law  should  pass, 
declaring  that  contracts  already  in  existence,  not  barred  by  the 
statute,  should  be  construed  within  it,  there  could  be  little  doubt 
of  it8  unconstitutionality." 

It  is  thus  most  apparent,  that,  whichever  way  we  turn, 
whether  to  laws  affecting  the  validity,  construction,  or  discharges 
of  contracts,  or  the  evidence  or  remedy  to  be  employed  in  en- 
forcing them,  we  are  met  by  this  overruling  and  admitted  distinct 
tion,  between  those  which  operate  retrospectively  and  those  which 
operate  prospectively.  In  all  of  them,  the  law  is  pronounced 
to  be  void  in  the  first  class  of  cases,  and  not  so  in  the  second. 

Let  us  stop,  then,  to  make  a  more  critical  examination  of  the 
act  of  limitations,  which,  although  it  concerns  the  remedy,  or, 
if  it  must  be  conceded,  the  evidence,  is  yet  void  or  otherwise, 
as  it  is  made  to  apply  retroactively  or  prospectively,  and  see  if 
it  can,  upon  any  intelligible  principle,  be  distinguished  from  a 
bankrupt  law,  when  applied  in  the  same  manner  ?  What  Is 
the  effect  of  the  former  ?  The  answer  is,  to  discharge  the 
debtor  and  all  his  future  acquisitions  from  his  contract ;  because 
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he  is  permitted  to  plead  it  in  bar  of  any  remedy  which  can  be 
instituted  against  him,  and  consequently  in  bar  or  destruction 
of  the  obligation  which  his  contract  imposed  upon  him.  What 
is  the  effect  of  a  discharge  under  a  bankrupt  law  ?  I  can  answer 
this  question  in  no  other  terms  than  those  which  are  given  to 
the  former  question.  If  there  be  a  difference,  it  is  one  which, 
in  the  eye  of  justice  at  least,  is  more  favorable  to  the  validity 
of  the  latter  than  of  the  former ;  for  in  the  one  the  debtor  sur- 
renders everything  which  he  possesses  towards  the  discharge  of 
his  obligation,  and  in  the  other  he  surrenders  nothing,  and 
sullenly  shelters  himself  behind  a  legal  objection  with  which 
the  law  has  provided  him,  for  the  purpose  of  protecting  his  per- 
son, and  his  present  as  well  as  his  future  acquisitions,  against 
the  performance  of  his  contract 

It  is  said  that  the  former  does  not  discharge  him  absolutely 
from  his  contract,  because  it  leaves  a  shadow  sufficiently  sub- 
stantial to  raise  a  consideration  for  a  new  promise  to  pay.  And 
is  not  this  equally  the  case  with  a  certificated  bankrupt,  who 
afterwards  promises  to  pay  a  debt  from  which  his  certificate  had 
discharged  him  ?  In  the  former  case,  it  is  said,  ihe  defendant 
must  plead  the  statute  in  order  to  bar  the  remedy  and  to  ex- 
empt him  from  his  obligation.  And  so,  I  answer,  he  must  plead 
his  discharge  under  the  bankrupt  law,  and  his  conformity  to  it, 
in  order  to  bar  the  remedy  of  his  creditor,  and  to  secure  to 
himself  a  like  exemption.  I  have,  in  short,  sought  in  vain  for 
some  other  grounds  on  which  to  distinguish  the  two  laws  from 
each  other  than  those  which  were  suggested  at  the  bar.  I  can 
imagine  no  other,  and  I  confidently  believe  that  none  exist  which 
will  bear  the  test  of  a  critical  examination. 

To  the  decision  of  this  court,  made  in  the  case  of  Siurges  v. 

Crowninahidd,  and  to  the  reasoning  of  the  learned  judge  who 

delivered  that  opinion,  I  entirely  submit ;  although  I  did  not 

then,  nor  can  I  now,  bring  my  mind  to  concur  in  that  part  of  it 

which  admits  the  constitutional  power  of  the  state  legislatures 

to  pass  bankrupt  laws,  by  which  I  understand,  those  laws  which 

discharge  the  i>er8on  and  the  future  acquisitions  of  the  bank- 
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rapt  from  his  debts.  I  have  always  thought  that  the  power  to 
pass  such  a  law  was  exclusively  vested  by  the  constitution  in  the 
legislature  of  the  United  States.  But  it  becomes  me  to  believe 
that  this  opinion  was  and  is  incorrect,  since  it  stands  con- 
demned by  the  decision  of  a  majority  of  this  court,  solemnly 
pronounced. 

After  making  this  acknowledgment,  I  refer  again  to  the  above 
decision  with  some  degree  of  confidence,  in  support  of  the 
opinion  to  which  I  am  now  inclined  to  come,  that  a  bankrupt 
law  which  operates  prospectively,  or  in  so  far  as  it  does  so  oper- 
ate, does  not  violate  the  constitution  of  the  United  States.  It 
is  there  stated,  '^  that,  until  the  power  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  be  exercised  by  congress,  the  states 
are  not  forbidden  to  pass  a  bankrupt  law,  provided  it  contain 
no  principle  which  violates  the  tenth  section  of  the  first  article 
of  the  constitution  of  the  United  States.'^  The  question  in 
that  case  was,  whether  the  law  of  New  York,  passed  on  the 
third  of  April,  1811,  which  liberates  not  only  the  person  of 
the  debtor,  but  discharges  him  from  all  liability  for  any  debt 
contracted  previous  as  well  as  subsequent  to  his  discharge,  on 
his  surrendering  his  property  for  the  use  of  his  creditors,  was  a 
valid  law  under  the  constitution  in  its  application  to  a  debt 
contracted  prior  to  its  passage.  The  court  decided  that  it  was 
not,  upon  the  single  ground  that  it  impaired  the  obligation  of 
that  contract.  And  if  it  be  true,  that  the  states  cannot  pass  a 
similar  law  to  operate  upon  contracts  subsequently  entered  into, 
it  follows  inevitably,  either  that  they  cannot  pass  such  laws  at 
all,  contrary  to  the  express  declaration  of  the  court,  as  before 
quoted,  or  that  such  laws  do  not  impcur  the  obligation  of  con- 
tracts subsequently  entered  into ;  in  fine,  it  is  a  self-evident 
proposition,  that  every  contract  that  can  be  formed  must  either 
precede  or  follow  any  law  by  which  it  may  be  afiected. 

I  have,  throughout  the  preceding  part  of  this  opinion,  con- 
sidered the  municipal  law  of  the  country  where  the  contract  is 
made  as  incorporated  with  the  contract,  whether  it  affects  its 
validity,  construction,  or  discharge.     But  I  think  it  quite  imma- 
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terial  to  stickle  for  this  position,  if  it  be  conceded  to  me,  what 
can  scarcely  be  denied,  that  this  municipal  law  constitutes  the 
law  of  the  contract  so  formed,  and  must  govern  it  throughout 
I  hold  the  l^al  consequences  to  be  the  same,  in  whichever 
view  the  law,  as  it  affects  the  contract,  is  considered. 

I  come  now  to  a  more  particular  examination  and  construc- 
tion of  the  secti<Hi  under  which  this  question  arises ;  and  I  am 
free  to  acknowledge  that  the  collocation  of  the  subjects  for 
which  it  provides  has  made  an  irresistible  impression  upon  my 
mind,  much  stronger,  I  am  persuaded,  than  I  can  find  language 
to  communicate  to  the  minds  of  others. 

It  declares  that  '^  no  state  shall  coin  money,  emit  bills  of 
credit,  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts."  These  prohibitions,  associated  with  the  pow- 
ers granted  to  congress,  <'  to  coin  money,  and  to  regulate  the 
value  thereof,  and  of  foreign  coin,"  most  obviously  constitute 
members  of  the  same  iamily,  being  upon  the  same  subject,  and 
governed  by  the  same  policy. 

This  policy  was  to  provide  a  fixed  and  uniform  standard  of 
value  throughout  the  United  States,  by  which  the  commercial 
and  other  dealings  between  the  citizens  thereof,  or  betweea 
them  and  foreigners,  as  well  as  the  monied  transactions  of  the 
government,  should  be  regulated.  For  it  might  well  be  asked, 
Why  vest  in  congress  the  power  to  establish  a  uniform  standard 
of  value  by  the  means  pointed  out,  if  the  states  might  use  the 
same  means,  and  thus  defeat  the  uniformity  of  the  standard, 
and,  consequently,  the  standard  itself?  And  why  establish  a 
standard  at  all  for  the  government  of  the  various  contracts 
which  might  be  entered  into,  if  those  contracts  might  afterwards 
be  discbaiged  by  a  different  standard,  or  by  that  which  is  not 
money,  under  the  authority  of  state  tender  laws  ?  It  is  obvious, 
therefore,  that  these  prohibitions,  in  the  tenth  section,  are  en- 
tirely homogeneous,  and  are  essential  to  the  establishment  of  a 
uniform  standard  of  value,  in  the  formation  and  dischaige  of 
contracts.  It  is  for  this  reason,  independent  of  the  general 
phraseology  which  is  employed,  that  the  prohibition  in  regard 
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to  state  tender  laws  will  admif  of  no  construction  which  would 
confine  it  to  state  laws  which  have  a  retrospective  operation. 

The  next  class  of  prohibitions  contained  in  this  section  con- 
sists of  bills  of  attainder,  ex  post  facto  laws,  and  laWs  impairing 
the  obligation  of  contracts. 

Here,  too,  we  observe,  as  I  think,  members  of  the  same 
family  brought  together  in  the  most  intimate  connexion  with 
each  other.  The  states  are  forbidden  to  pass  any  bill  of  at- 
tainder or  ex  post  facto  law,  by  which  a  man  shall  be  punished 
criminally  6r  penally,  by  loss  of  life,  of  his  liberty,  property,  or 
reputation,  for  an  act  which,  at  the  time  of  its  commission, 
violated  no  existing  law  of  the  land.  Why  did  the  authors  of 
the  constitution  turn  their  attention  to  this  subject,  which,  at 
the  first  blush,  would  appear  to  be  peculiarly  fit  to  be  left  to  the 
discretion  of  those  who  have  the  police  and  good  government 
of  the  state  under  their  management  and  control  ?  The  only 
answer  to  be  given  is,  because  laws  of  this  character  are  oppres- 
sive, unjust,  and  tyrannical ;  and,  as  such,  are  condemned  by 
the  universal  sentence  of  civilized  man.  The  injustice  and 
tyranny  which  characterizes  ex  post  facto  laws  consists  alto- 
gether in  their  retrospective  operation,  which  applies  with  equal 
force,  although  not  exclusively,  to  bills  of  attainder. 

But  if  it  was  deemed  wise  and  proper  to  prohibit  state  legis- 
lation as  to  retrospective  laws,  which  concern,  almost  exclusively, 
the  citizens  and  inhabitants  of  the  particular  state  in  which  this 
legislation  takes  place,  how  much  more  did  it  concern  the  pri- 
vate and  political  interests  of  the  citizens  of  all  the  states,  in 
their  commercial  and  ordinary  intercourse  with  each  other,  that 
the  same  prohibition  should  be  extended  civilly  to  the  contracts 
which  they  might  enter  into  ? 

If  it  were  proper  to  prohibit  a  state  legislature  to  pass  a 
retrospective  law  which  should  take  from  the  pocket  of  one  of 
its  own  citizens  a  single  dollar,  as  a  punishment  for  an  act  which 
was  innocent  at  the  time  it  was  committed ;  how  much  more 
proper  was  it  to  prohibit  laws  of  the  same  character  precisely, 
which  might  deprive  the  citizens  of  other  states,  and  foreigners, 
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as  well  as  citizens  of  the  same  state,  of  thoosandsy  to  which,  by 
their  contracts,  they  were  justly  entitled,  and  which  they  might 
possibly  have  realized  but  for  such  state  interference  ?  How 
natural,  then,  was  it,  under  the  influence  of  these  considera- 
tions, to  interdict  similar  legislation  in  regard  to  contracts,  by 
providing  that  no  state  should  pass  laws  impairing  the  obliga- 
tion of  past  contracts  !  It  is  true,  that  the  two  first  of  these 
prohibitions  apply  to  laws  of  a  criminal,  and  the  last  to  laws  of 
a  civil  character ;  but,  if  I  am  correct  in  my  view  of  the  spirit 
and  motives  of  these  prohibitions,  they  agree  in  the  principle 
which  suggested  them.  They  are  founded  upon  the  same  reason, 
and  the  application  of  it  is  at  least  as  strong  to  the  last  as  it  is 
to  the  two  first  prohibitions. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a 
prospective  character.  There  is  nothing  unjust  or  tyrannical  ia 
punishing  ofiences  prohibited  by  law,  and  committed  in  viola- 
tion of  that  law.  Nor  can  it  be  unjust  or  oppressive,  to  declare, 
by  law,  that  contracts  subsequently  entered  into  may  be  dis- 
charged in  a  way  different  from  that  which  the  parties  have 
provided,  but  which  they  know,  or  may  know,  are  liable,  under 
certain  circumstances,  to  be  discharged  in  a  manner  contrary  to 
the  provisions  of  their  contract. 

Thinking,  as  I  have  always  done,  that  the  power  to  pass 
bankrupt  laws  was  intended  by  the  authors  of  the  constitution 
to  be  exclusive  in  congress,  or,  at  least,  that  they  expected  the 
power  vested  in  that  body  would  be  exercised,  so  as  effectually 
to  prevent  its  exercise  by  the  states,  it  is  the  more  probable, 
that,  in  reference  to  all  other  interferences  of  the  state  l^isla- 
tures  upon  the  subject  of  contracts,  retrospective  laws  were 
alone  in  the  contemplation  of  the  convention. 

In  the  construction  of  this  clause  of  the  tenth  section  of  the 
constitution,  one  of  the  counsel  for  the  defendant  supposed 
himself  at  liberty  so  to  transpose  jthe  provisions  contained  in  it 
as  to  place  the  prohibition  to  pass  laws  impairing  the  obligatioD 
of  contracts  in  juxtaposition  with  the  other  prohibition  to  pass 
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ment  of  debts,  inamnuch  as  the  two  provisions  relate  to  the  sub- 
ject of  contracts. 

That  the  derangement  of  the  words  and  even  sentences  of 
a  law  may  sometimes  be  tolerated,  in  order  to  arrive  at  the 
apparent  meaning  of  the  legislature,  to  be  gathered  from  other 
parts,  or  from  the  entire  scope  of  the  law,  I  shall  not  deny.  But 
I  should  deem  it  a  very  hazardous  rule  to  adopt  in  the  construe* 
tion  of  an  instrument  so  maturely  considered  as  this  constitu- 
tion was  by  the  enlightened  statesmen  who  framed  it,  and  so 
severely  examined  and  criticised  by  its  opponents  in  the  numer- 
ous state  conventions  which  finally  adopted  it.  And  if,  by  the 
construction  of  this  sentence,  arranged  as  it  is,  or  as  the  learned 
counsel  would  have  it  to  be,  it  could  have  been  made  out,  that 
the  power  to  pass  prospective  laws  affecting  contracts  was 
denied  to  the  states,  it  is  most  wonderful  that  not  one  voice  was 
raised  against  the  provision,  in  any  of  those  conventions,  by  the 
jealous  advocates  of  state  rights,  nor  even  an  amendment  pro- 
posed, to  explain  the  clause,  and  to  exclude  a  construction 
which  trenches  so  extensively  upon  the  sphere  of  state  legisla- 
tion. 

But,  although  the  transposition  which  is  contended  for  may 
be  tolerated  in  cases  where  the  obvious  intention  of  the  legisla- 
ture can  in  no  other  way  be  fulfilled,  it  can  never  be  admitted  in 
those  where  consistent  meaning  can  be  given  to  the  whole  clause 
as  its  authors  thought  proper  to  arrange  it,  and  where  the  only 
doubt  is,  whether  the  construction  which  the  transposition  coun- 
tenances, or  that  which  results  from  the  reading  which  the  le- 
gislature has  thought  proper  to  adopt,  is  most  likely  to  fulfil  the 
supposed  intention  of  the  legislature.  Now  although  it  is  true, 
that  the  prohibition  to  pass  tender  laws  of  a  particular  descrip- 
tion, and  laws  impairing  the  obligation  of  contracts,  relate,  both 
of  them,  to  contracts,  yet  the  principle  which  governs  each  of 
them,  clearly  to  be  inferred  from  the  subjects  with  which  they 
stand  associated,  is  altogether  different ;  that  of  the  first  form- 
ing part  of  a  system  for  fixing  a  uniform  standard  of  value,  and 
of  the  last  being  founded  on  a  denunciation  of  retrospective 
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laws.  It  is,  therefore,  'the  safest  course,  in  my  humble  opinion, 
to  construe  this  clause  of  the  section  according  to  the  arrange- 
ment which  the  convention  has  thought  proper  to  make  of  ite 
different  provisions.  To  insist  upon  a  transposition,  with  a  view 
to  warmnt  one  construction  rather  than  the  other,  falls  little 
short,  in  my  opinion,  of  a  begging  of  the  whole  question  in  con- 
troversy. 

But  why,  it  has  been  asked,  forbid  the  states  to  pass  laws 
making  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts  contracted  subsequent,  as  well  as  prior,  to  the  law 
which  authorizes  it ;  and  yet  confine  the  prohibition  to  pass  laws 
impairing  the  obligation  of  contracts  to  past  contracts,  or,  in 
other  words,  to  future  bankrupt  laws,  when  the  consequence 
resulting  from  each  is  the  same,  the  latter  being  considered  by 
the  counsel  as  being,  in  truth,  nothing  less  than  tender  laws  in 
disguise  ? 

An  answer  to  this  question  has,  in  part,  been  anticipated  by 
some  of  the  preceding  observations.  The  power  to  pass  bank- 
rupt laws  having  been  vested  in  congress,  either  as  an  exclusive 
power,  or  under  the  belief  that  it  would  certainly  be  exercised, 
it  is  highly  probable  that  state  legislation  upon  that  subject  was 
not  within  the  contemplation  of  the  convention  ;  or,  if  it  was, 
it  is  quite  unlikely  that  the  exercise  of  the  power  by  the  state 
legislatures  would  have  been  prohibited  by  the  use  of  terais 
which,  I  have  endeavored  to  show,  are  inapplicable  to  laws  in- 
tended to  operate  prospectively.  For  had  the  prohibition  been 
to  pass  laws  impairing  contracts,  instead  of  the  obligation  of 
contracts,  I  admit  that  it  would  have  borne  the  construction 
which  is  contended  for,  since  it  is  clear  that  the  agreement  of 
the  pat-ties,  in  the  first  case,  would  be  impaired  as  much  by  a 
prior  as  it  would  be  by  a  subsequent  bankrupt  law.  It  has,  be- 
side, been  attempted  to  be  shown,  that  the  limited  restriction 
upon  state  legislation,  imposed  by  the  former  prohibition,  might 
be  submitted  to  by  the  states ;  whilst  the  extensive  operation  of 
the  latter  would  have  hazarded,  to  say  the  least  of  it,  the  adop- 
tion of  the  constitution  by  the  state  conventions. 
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Bat  an  answer  still  more  satisfactory  to  my  mind  is  this: 
tender  laws,  of  the  description  stated  in  this  section,  are  al- 
ways unjust ;  and  where  there  is  an  existing  bankrupt  law  at 
the  time  the  contract  is  made,  they  can  seldom  be  useful  to  the 
honest  debtor.  They  violate  the  agreement  of  the  parties  to  it, 
without  the  semblance  of  an  apology  for  the  measure ;  since  they 
operate  to  discharge  the  debtor  from  his  undertaking,  upon 
terms  variant  from  those  by  which  he  bound  himself,  to  the 
injury  of  the  creditor,  and  unsupported,  in  many  cases,  by  the 
plea  of  necessity.  They  extend  relief  to  the  opulent  debtor, 
who  does  not  stand  in  need  of  it ;  as  well  as  to  the  one  who  is, 
by  misfortunes  often  unavoidable.,  reduced  to  poverty,  and  dis- 
abled from  complying  with  his  engagements.  In  relation  to 
subsequent  contracts,  they  are  unjust  when  extended  to  the 
former  class  of  debtors,  and  useless  to  the  second,  since  they 
may  be  relieved  by  conforming  to  the  requisitions  of  the  state 
bankrupt  law,  where  there  is  one.  Being  discharged  by  this 
law  from  all  his  antecedent  debts,  and  having  his  future  acquisi- 
tions secured  to  him,  an  opportunity  is  afforded  him  to  become 
once  more  a  useful  member  of  society. 

If  this  view  of  the  subject  be  correct,  it  will  be  difficult  to 
prove  that  a  prospective  bankrupt  law  resembles,  in  any  of  its 
features,  a  law  which  should  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion  by  repeating  the  acknow- 
ledgment which  candor  compelled  me  to  make  in  its  commence- 
ment, that  the  question  which  I  have  been  examining  is  involved 
in  difficulty  and  doubt.  But  if  I  could  rest  my  opinion  in  favor 
of  the  constitutionality  of  the  law,  on  which  the  question  arises, 
on  no  other  ground  than  this  doubt  so  felt  and  acknowledged, 
that  alone  would,  in  my  estimation,  be  a  satisfoctory  vindica- 
tion of  it.  It  is  but  a  decent  respect  due  to  the  wisdom,  the 
int^prity,  and  the  patriotism  of  the  legislative  body  by  which 
any  law  is  passed,  to  presume  in  favor  of  its  validity,  until  its 
violation  of  the  constitution  is  proved  beyond  all  reasonable 
doubt.    This  has  always  been  the  language  of  this  court,  when 
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that  subject  has  called  for  its  decision ;  and  I  know  tiiat  it  ex- 
presses the  honest  sentiments  of  each  and  every  meinb^  of  Ais 
bench.  I  am  perfectly  satisfied  that  it  is  entertained  by  thoae 
of  them  from  whom  it  is  the  misfcfftane  of  the  majority  of  the 
court  to  differ  on  the  present  occasion,  and  that  they  fed  no 
reasonable  doubt  of  the  correctness  of  the  condusioD  to  which 
their  best  judgment  has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  court  bdow  oogfat 
to  be  reversed,  and  judgment  given  for  the  plaintiff  in  error. 

Marshall,  C.  J., —  It  is  well  known  that  the  court  has  been 
divided  in  opinion  on  this  case.  Three  judges,  Mr.  Justioe 
Duvall,  Mr.  Justice  Story,  and  myself,  do  not  ooncor  in  the 
judgment  which  has  been  pronounced.  We  have  taken  a  dif- 
ferent  view  of  the  very  interesting  question  which  has  been  dis- 
cussed with  so  much  talent,  as  well  as  labor,  at  the  bar,  and  I 
am  directed  to  state  the  course  of  reasoning  on  which  we  have 
formed  the  opinion  that  the  discharge  pleaded  by  the  defendant 
is  no  bar  to  the  action. 

The  single  question  for  consideration  is,  whether  the  act  of 
the  state  of  New  York  is  consistent  with  or  repugnant  to  the 
constitution  of  the  United  States  ? 

This  court  has  so  often  expressed  the  sentiments  of  profound 
and  respectful  reverence  with  which  it  approaches  questions  of 
this  character  as  to  make  it  unnecessary  now  to  say  more  than, 
that,  if  it  be  right,  that  the  power  of  preserving  the  constbntioB 
from  legislative  infraction  should  reside  anywhere,  it  cannot  be 
wrong,  it  must  be  right,  that  those  on  whom  the  delicate  and 
important  duty  is  conferred  should  perform  it  according  to  thar 
best  judgment. 

Much,  too,  has  be^i  said  concerning  the  principles  of  con- 
struction which  ought  to  be  applied  to  the  constitution  of  the 
United  States. 

On  this  subject,  also,  the  court  has  taken  such  frequent  occa- 
sion to  declare  its  opinion  as  to  make  it  unnecesenrj[;  at  least, 
to  enter  again  into  an  elaborate  discussion  of  it.   fTo  say  that 
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the  mtention  of  the  instrument  must  prevail ;  that  this  inten- 
tion must  be  collected  from  its  words ;  that  its  words  are  to  be 
understood  in  that  sense  in  which  they  are  generally  used  by 
those  for  whom  the  instrument  was  intended  ;  that  its  provis- 
ions are  neither  to  be  restricted  into  insignificance,  nor  extended 
to  objects  not  comprehended  in  them,  nor  contemplated  by  its 
framers ;  is  to  repeat  what  has  been  already  said  more  at  large, 
and  is  all  that  can  be  necessary.  ^ 

As  preliminary  to  a  more  particular  investigation  of  the  clause 
in  the  constitution  oo  which  the  case  now  under  consideration 
is  sapposed  to  depend,  it  may  be  proper  to  inquire  how  hi  it  is 
affected  by  the  fornyer  decisions  of  this  court. 

In  Sturges  v.  Crownmshidd  it  was  determined,  that  an 
act,  which  discharged  the  debtor  from  a  contract  entered  into 
previous  to  its  passage,  was  repugnant  to  the  constitution.  The 
reasoning  which  conducted  the  court  to  thst  condusion  might, 
perhaps,  conduct  it  farther ;  and  with  that  reasoning  (for  myself 
alone  this  expression  is  used)  I  have  never  yet  seen  cause  to 
be  dissatisfied.  But  that  decision  is  not  sapposed  to  be  a  pre- 
cedent for  Ogden  v.  Sawnders,  because  the  two  cases  differ 
from  each  other  in  a  material  fact ;  and  it  is  a  general  rule,  ex- 
pressly recognized  by  the  court  in  Sturges  v.  Orowninshidd 
that  the  positive  authority  of  a  decision  is  coextensive  only  with 
the  facts  on  which  it  is  made.  In  Sturges  v.  Crowninahidd 
the  law  acted  on  a  contract  which  was  made  before  its  passage ; 
in  this  case  the  contract  was  entered  into  after  the  passage  of 
the  law. 

In  MNtSl  V.  UPMiUany  the  contract,  though  subsequent  to 
the  passage  of  the  act,  was  made  in  a  different  state,  by  persons 
residing  in  that  stated  and,  consequently,  without  any  view  to 
the  law  the  benefit  of  which  was  claimed  by  the  debtor. 

The  Fermer$'  end  Mechanics*  Bank  of  Pennsyhnima  v. 
Smith  diflfered  fi'om  Sturges  v.  Orowninahidd  only  in  this, 
that  the  plaintiff  and  defendant  were  both  residents  of  the  state 
in  which  the  law  was  enacted,  and  in  which  it  was  applied.  The 
court  was  of  opinion  that  this  difference  was  unimportant. 

]8Wh.aS3. 


644  APPENDIX. 

It  has,  then,  been  decided,  that  an  act  which  discharges  the 
debtor  from  preexisting  contracts  is  void ;  and  that  an  act  which 
operates  on  future  contracts  is  inapplicable  to  a  contract  made 
in  a  different  state,  at  whatever  time  it  may  have  been  entered 
into. 

Neither  of  these  decisions  comprehends  the  questioe  now 
presented  to  the  court  It  is,  consequently,  open  for  discus- 
sion. 

The  provision  of  the  constitution  is,  that  '<  no  state  sball  pass 
any  law  "  <<  impairing  the  obligation  of  contracts."  The  plain- 
tiff in  error  contends  that  this  provision  inhibits  the  passage  of 
retrospective  laws  only,  —  of  such  as  act  on  contracts  in  exist- 
ence at  their  passage.  The  defendant  in  error  maintains  that 
it  comprehends  all  future  laws,  whether  prospective  or  retro- 
spective, and  withdraws  every  contract  from  state  legislatioa,  the 
obligation  of  which  has  become  complete. 

That  there  is  an  essential  difference  in  principle  between  hws 
which  act  on  past  and  those  which  act  on  future  contracts; 
that  those  of  the  first  description  can  seldom  be  justified,  while 
those  of  the  last  are  proper  subjects  of  ordinary  legidative  dis- 
cretion, must  be  admitted.  A  constitutional  restridiony  there* 
fore,  on  the  power  to  pass  laws  of  the  one  dass  may  very  weH 
consist  with  entire  legislative  freedom  respecting  those  of  the 
other.  Yetjiwhen  we  consider  the  nature  of  our  union ;  that 
it  is  intended  to  make  us,  in  a  great  measure,  one  people,  as  to 
commercial  objects ;  that,  so  far  as  respects  the  intercommuni- 
cation of  individuals,  the  lines  of  separation  between  stales  are, 
in  many  respects,  obliterated  ;  it  would  not  be  matter  of  sur- 
prise, if,  on  the  delicate  subject  of  contiacts  once  formed,  the 
interference  of  state  legislation  should  be  greatly  abridged,  or 
entirely  forbidden^  [in  the  nature  of  the  provision,  then,  there 
seems  to  be  nothing  which  ought  to  influence  our  construction 
of  the  words ;  and,  in  making  that  construction,  the  whole 
clause,  which  consists  of  a  single  sentence,  is  to  be  taken  to- 
gether, and  the  intention  is  to  be  collected  from  the  wholeT] 

The  first  paragraph  of  the  tenth  section  of  the  first  article, 
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which  ccunprebends  the  proyision  under  consideration,  contains 
an  enumeration  of  those  cases  in  which  the  action  of  the  state 
l^dature  is  entirely  prohibited.  The  second  enumentes  those 
in  which  the  prohibition  is  modified.  The  first  paragraph,  con- 
sisting of  total  prohibitions,  comprehends  two  classes  of  powers. 
Those  of  the  first  are  political  and  general  in  their  nature,  being 
an  exercise  of  sovereignty  without  affecting  the  rights  of  indi- 
viduals. These  are  the  powers  '^  to  enter  into  any  treaty,  alli- 
ance, or  confederation,  grant  letters  oi  marque  or  reprisal,  coin 
money,  emit  biUs  of  credit." 

The  second  class  of  prohibited  laws  comprehends  those  whose 
operation  consists  in  their  action  on  individuals.  These  are  laws 
which  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  bills  of  attainder,  ex  post  facto  laws,  or  laws 
impairing  the  obligation  of  contracts,  or  which  grant  any  title 
of  nobility. 

In  all  these  cases,  whether  the  thing  prohibited  be  the  exer- 
cise of  mere  political  power,  or  legislative  action  on  individuals, 
the  prohibition  is  complete  and  total.  There  is  no  exception 
from  it.  Legislation  of  every  description  is  comprehended 
within  it  A  state  is  as  entirely  forbidden  to  pass  laws  impair- 
ing the  obligation  of  contracts,  as  to  make  treaties,  or  coin 
money.  The  question  recurs.  What  is  a  law  impairing  the  obli- 
gation of  contracts  ? 

In  solving  this  question,  all  the  acumen  which  controversy 
can  give  to  the  human  mind  has  been  employed  in  scanning 
the  whole  sentence,  and  every  word  of  it.  Arguments  have 
been  drawn  from  the  context,  and  from  the  particular  terms  in 
which  the  prohibition  is  expressed,  for  the  purpose,  on  the  one 
part,  of  showing  its  application  to  all  laws  which  act  upon  con- 
tracts, whether  prospectively  or  retrospectively ;  and,  on  the 
other,  of  limiting  it  to  laws  which  act  on  contracts  previously 
formed. 

The  first  impression  which  the  words  make  on  the  mind 
would  probably  be,  that  the  prohibition  was  intended  to  be  gen- 
eral.    A  contract  is  commonly  understood  to  be  the  agreement 
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of  the  parlies ;  and,  if  it  be  not  iOegal,  to  bind  them  to  the 
extent  of  their  stipulation.  It  requires  reflecti(Hi,  it  reqniies 
some  intellectual  effort,  to  efface  this  impression,  and  to  oome 
to  the  conclusion,  that  the  words, ''  contract "  and  '^  obligation," 
as  used  in  the  constitution,  are  not  used  in  this  sense.  If,  how- 
ever, the  result  of  this  mental  effort,  fairly  made,  be  the  collec- 
tion of  this  impression,  it  ought  to  be  corrected. 

So  much  of  this  prohibition  as  restrains  the  power  of  the 
states  to  punish  offenders  in  criminal  cases,  the  prohibition  to 
pass  bills  of  attainder  and  ex  post  fiiclo  laws,  is,  in  its  y&j 
terms,  confined  to  preexisting  cases.  A  bill  of  attainder  can  be 
only  for  crimes  already  committed ;  and  a  law  is  not  ex  post 
fecto,  unless  it  looks  back  to  an  act  done  before  its  passage. 
Language  is  incapable  of  expressing  in  plainer  terms,  that  the 
mind  of  the  convention  was  directed  to  retroactive  l^giabtion. 
The  thing  forbidden  is  retroaction.  But  that  part  of  the  clause 
which  relates  to  the  civil  transactions  of  individuals  is  expressed 
in  more  general  terms ;  in  terms  which  comprehend,  in  their 
ordinary  signification,  cases  which  occur  after,  as  well  as  those 
which  occur  before,  the  passage  of  the  act  It  forbids  a  state 
to  make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts,  or  to  paa  any  law  impairing  the  obligation  of  cootracts. 
These  prohibitions  relate  to  kindred  subjects.  They  contemphte 
legislative  interference  with  private  rights,  and  restrain  that  inter- 
ference. In  construing  that  part  of  the  clause  which  reqiects 
tender  laws,  a  distincticm  has  never  been  attempted  between 
debts  existing  at  the  time  the  law  may  be  passed  and  debts 
afterwards  created.  The  prohibitimi  has  been  considered  as 
total ;  and  yet  the  difference  in  principle  between  making  prop- 
erty a  tender  in  payment  of  debts  contracted  after  the  passage 
of  the  act,  and  dischaiging  those  debts  without  payment  or  by 
the  surrender  of  property,  between  an  absolute  right  to  trader 
in  payment,  and  a  contingent  right  to  tender  in  payment  or  in 
dischaige  of  the  debt,  is  not  clearly  discernible.  Nor  is  the 
difference  in  language  so  obvious  as  to  denote  plainly  a  differ- 
ence of  intention  in  the  framers  of  the  instrument.     ''  No  state 
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shall  mike  anything  but  gold  and  mlver  ooin  a  tender  in  pay- 
ment of  debts."  Does  the  word  ^'  debts "  mean,  generally, 
those  due  when  the  law  applies  to  the  case,  or  is  it  limited  to 
debts  due  at  the  passage  of  the  act  ?  The  same  train  of  reason-  V 
ing,  which  would  confine  the  subsequent  words  to  contracts  ex- 
isting at  the  passage  of  the  law,  would  go  fisir  in  confining  these 
words  to  debts  existing  at  that  time.  Yet,  this  distinction  has 
never,  we  believe,  occurred  to  any  person.  How  soon  it  may 
occur  is  not  for  us  to  determine.  We  think  it  would,  unques- 
tionably, defeat  the  object  of  the  clause. 

The  counsel  for  the  plaintiff  insist  that  the  word,  "  impair- 
ing,''  in  the  present  tense,  limits  the  signification  of  the  pro- 
vision to  the  operation  of  the  act  at  the  time  of  its  passage ; 
that  uo  law  can  be  accurately  said  to  impair  the  obligation  of 
contracts,  unless  the  contracts  exist  at  the  time.  The  law 
cannot  nnpair  what  does  not  exkt  It  cannot  act  on  nonenti- 
ties. 

There  might  be  weight  in  this  argument,  if  the  prohibited 
kws  were  such  only  as  operated  of  themselves,  and  immediately 
on  tile  oontacrt.  But  insolvent  laws  are  to  operate  on  a  future, 
contingent,  unforeseen  event  The  time  to  which  the  word  '^  im- 
pairii^"  applies  is  not  the  time  of  the  passage  of  the  act,  but 
of  its  action  on  the  contract ;  that  is,  the  time  present  in  con- 
lemplatioQ  of  the  prohibition.  The  law,  at  its  passage,  has  no 
effect  whatever  on  the  contract  Thus,  if  a  note  be  given  in 
New  York  for  the  payment  of  money,  and  the  debtor  removes 
out  of  that  state  into  Connecticut,  and  becomes  insolvent,  it  is 
TK)t  pretended,  that  his  debt  can  be  discharged  by  the  law  of 
New  York.  Consequently,  that  law  did  not  operate  on  the  con- 
tract at  its  formation.  When,  then,  does  its  operation  com- 
mence ?  We  answer,  when  it  is  applied  to  the  contract  Then, 
if  ever,  atid  not  till  then,  it  acU  on  the  contract,  and  becomes 
a  law  impairing  its  obligation.  Were  its  constitutionality,  with 
respect  to  previous  contracts,  to  be  admitted,  it  would  not  im- 
pair their  obligation  until  an  insolvency  should  take  place,  and 
a  certificate  of  dischaige  be  granted.     Till  these  events  occur, 
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its  impairing  fiu^ulty  is  suspended.  A  law,  then,  of  this  descrip- 
tion, if  it  derogates  from  the  obUgation  of  a  contract,  when  ap- 
pUed  to  it,  is,  grammatically  speaking,  as  much  a  law  impairing 
that  obligation,  though  made  previous  to  its  formation,  as  if 
made  subsequently. 

A  question  of  more  difficulty  has  been  pressed  with  great 
earnestness.  It  is.  What  is  the  original  obligation  of  a  con- 
tract made  after  the  passage  of  such  an  act  as  the  insolTent 
law  of  New  Yoric  ?  Is  it  unconditional,  to  perform  the  very 
thing  stipulated  ?  or  is  the  condition  implied,  that,  in  the  event 
of  insolvency,  the  contract  shall  be  satisfied  by  the  surrender  of 
property  ?  The  original  obligation,  whatever  that  may  be,  most 
be  preserved  by  the  constitution.  Any  law  which  lessens  must 
impair  it. 

All  admit  that  the  constitution  refers  to  and  preserves  the 
l^al,  not  the  moral,  obligation  of  a  contract.  ObligatioDs 
purely  moral  are  to  be  enforced  by  the  operation  of  internal 
and  invisible  agents,  not  by  the  agency  of  human  laws.  The 
restraints  imposed  on  states  by  the  constitution  are  intended 
for  those  objects  which  would,  if  not  restrained,  be  the  subject 
of  state  legislation.  What,  then,  was  the  original  legal  obli- 
gation of  the  contract  now  under  the  consideration  of  the 
court? 

The  phiintiff  insists  that  the  law  enters  into  the  contract  so 
completely  as  to  become  a  constituent  part  of  it ;  that  it  is  to 
be  construed  as  if  it  contained  an  express  stipulation  to  be  dis- 
charged, should  the  debtor  become  insolvent,  by  the  surrender 
of  all  his  property  for  the  benefit  of  his  creditors,  in  pursuance 
of  the  act  of  the  legislature. 

This  UB,  unquestionably,  pressing  the  argument  very  far ;  and 
the  establishment  of  the  principle  leads  inevitably  to  conse- 
quences which  would  affect  society  deeply  and  seriously. 

Had  an  express  condition  been  inserted  in  the  contract,  de- 
claring that  the  debtor  might  be  dischai^d  from  it  at  any  time 
by  surrendering  all  his  property  to  his  creditors,  this  condition 
would  have  bound  the  creditor.     It  would  have  constituted  the 
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obligation  of  his  contract ;  and  a  legislatiye  act  annulling  the 
condition  would  impair  the  contract.  Such  an  act  would,  as  is 
admitted  by  all,  be  unconstitutional,  because  it  operates  on 
preexisting  agreements.  If  a  law  authorizing  debtors  to  dis* 
charge  themselves  from  their  debts  by  surrendering  their  prop- 
erty enters  into  the  contract,  and  forms  a  part  of  it,  if  it  is 
equivalent  to  a  stipulation  between  the  parties,  no  repeal  of  the 
law  can  aifect  contracts  made  during  its  existence.  The  effort 
to  give  it  that  effect  would  impair  their  obligation.  The  coun- 
sel for  the  plaintiff  perceive  and  avow  this  consequence,  in 
effect,  when  they  contend  that  to  deny  the  operation  of  the 
law  on  the  contract  under  consideration  is  to  impair  its  obliga- 
tion. Are  gentlemen  prepared  to  say  that  an  insolvent  law, 
once  enacted,  must,  to  a  considerable  extent,  be  permanent  ? 
that  the  legislature  is  incapable  of  varying  it  so  far  as  respects 
existing  contracts? 

So,  too,  if  one  of  the  conditions  of  an  obligation  for  the 
payment  of  money  be,  that,  on  the  insolvency  of  the  obligor,  or 
on  any  event  agreed  on  by  the  parties,  he  should  be  at  Uberty 
to  discbarge  it  by  the  tender  of  all  or  part  of  his  property,  no 
question  could  exist  respecting  the  validity  of  the  contract,  or 
respecting  its  security  from  legislative  interference.  If  it  should 
be  determined,  that  a  law  authorizing  the  same  tender,  on  the 
sanne  contingency,  enters  into  and  forms  a  part  of  the  contract, 
then,  a  tender  law,  though  expressly  forbidden,  with  an  obvious 
view  to  its  prospective  as  well  as  retrospective  operation,  would, 
by  becoming  the  contract  of  the  parties,  subject  all  contracts 
made  after  its  passage  to  its  control.  If  it  be  said,  that  such  a 
law  would  be  obviously  unconstitutional  and  void,  and,  there- 
fore, could  not  be  a  constituent  part  of  the  contract,  we  answer, 
that,  if  the  insolvent  law  be  unconstitutional,  it  is  equally  void, 
and  equally  incapable  of  becoming,  by  mere  implication,  a  part 
of  the  contract.  The  plainness  of  the  repugnancy  does  not 
change  the  question.  That  may  be  very  clear  to  one  intellect, 
which  is  far  from  being  so  to  another.  The  law  now  under 
consideration  is,  in  the  opinion  of  one  party,  clearly  consistent 
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with  the  coMlitutioa,  and,  ia  the  ofinkm  of  the  odicr,  as 
oleariy  repognant  to  it.  We  do  not  admit  the  oonectMS 
of  that  reaaoning  which  wookl  settle  this  qoeatioii  by  imro- 
dediig  into  the  eontiact  a  rtipnhtion  not  adnutled  by  the 
parties. 

This  idea  admits  of  bising  pressed  still  Arther.  If  one  hm 
eaters  into  all  sohseqnent  oontrads,  so  does  every  other  fanr 
which  rebites  to  the  subject.  A  legidatife  act,  theo,  dedsriog 
that  all  contracts  dioold  be  subject  to  kgidative  oootrol,  and 
should  be  discharged  as  the  legislatme  might  ptcscribcj  wooid 
become  a  component  part  of  every  omtract,  and  be  one  of  its 
oooditions.  Thus  one  of  the  most  important  faUsaea  in  the 
constitution  of  the  United  States,  one  wluch  the  stale  ct  the 
times  most  uigently  tequired,  one  on  which  the  good  and  the 
wise  reposed  confidently  for  securing  the  piosperity  and  hv- 
mony  of  our  citizens,  would  lie  prostrate,  and  be  construed  iato 
an  inanimate,  inopeiative,  unmeaning  dense. 

(Sentlemen  are  struck  with  the  enormity  of  this  leaidt,  and 
deny  that  their  principle  leads  to  it.  They  distinguish,  or 
attempt  to  distinguish,  between  the  incorporation  of  a  general 
kw,  such  as  has  been  stated,  and  the  incorporation  of  a  psr- 
ticnlar  law,  such  as  the  insolvent  law  of  New  York,  into  the 
contract.  But  will  reason  sustain  this  disdndion  ?  They  ay 
that  men  cannot  be  supposed  to  agree  to  so  indefinite  an  aitide 
as  such  a  general  kw  would  be,  but  may  weD  be  supposed  to 
agree  to  an  article,  reasonable  in  itself,  and  the  full  extent  of 
which  is  understood. 

But  the  prindfJe  contended  for  does  not  make  the  insertioa 

of  this  new  term  or  condition  into  the  contract  to  depend  apoa 

its  reasonableness.    It  is  inserted  because  the  kgiskture  has  so 

enacted.    If  the  enactment  of  the  kgidature  becomes  a  ooa- 

dition  of  the  contract  because  it  is  an  enactment,  then  it  is  a 

Ugh  prerogative,  indeed,  to  decide  that  one  enactment  shall 

enter  the  contract,  while  another,  proceeding  from  the  sane 

authority,  shaU  be  excluded  from  it. 

The  counad  for  the  pkintifT  illustrates  and   supports  this 
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position  by  several  legal  principles,  and  by  some  decisions 
of  this  court,  which  have  been  relied  on  as  being  applicable 
to  it 

The  first  case  put  is  interest  on  a  bond  payable  on  demand 
which  does  not  stipulate  interest  This,  he  says,  is  not  a  part 
of  the  remedy,  but  a  new  term  in  the  contract 

Let  the  correctness  of  this  averment  be  tried  by  the  course  of 
proceeding  in  such  cases. 

The  failure  to  pay  according  to  stipulation  is  a  breach  of 
the  contract,  and  the  means  used  to  enforce  it  constitute  the 
remedy  which  society  affords  the  injured  party.  If  the  obliga- 
tion contains  a  penalty,  this  remedy  is  universally  so  regulated 
that  the  judgment  shall  be  entered  for  the  penalty,  to  be  dis- 
charged by  the  payment  of  the  principal  and  interest.  But  the 
case  on  which  counsel  has  reasoned  is  a  single  bill.  In  this 
case  the  party  who  has  broken  his  contract  is  liable  for  dam- 
ages. The  proceeding  to  obtain  those  damages  is  as  much  a 
part  of  the  remedy  as  the  proceeding  to  obtain  the  debt.  They 
are  claimed  in  the  same  declaration,  and  as  being  distinct  from 
eaoh  other.  The  damages  must  be  assessed  by  a  jury ;  whereas, 
if  interest  formed  a  part  of  the  debt,  it  would  be  recovered  as 
part  of  it  The  declaration  would  claim  it  as  a  part  of  the 
debt ;  and  yet,  if  a  suitor  were  to  declare  on  such  a  bond  as 
containing  thk  new  term  for  the  payment  of  interest,  he  would 
not  be  permitted  to  give  a  bond  in  evidence  in  which  this 
supposed  term  was  not  written.  Any  law  r^ulating  the  pro- 
ceedings of  courts  on  this  subject  would  be  a  law  regulating 
the  remedy. 

The  liability  of  the  drawer  of  a  bill  of  exchange  stands 
upon  the  same  principle  with  every  other  implied  contract.  He 
has  received  the  money  of  the  person  in  whose  fiivor  the  bill  is 
drawn,  and  promises  that  it  shall  be  returned  by  the  dmwee. 
If  the  drawee  fail  to  pay  the  bill,  then  the  promise  of  the  drawer 
is  broken,  and  for  this  breach  of  contract  he  is  liable.  The 
same  principle  applies  to  the  endorser.  His  contract  is  not 
written,  but  his  name  ia  evidence  of  his  pronuse  that  the  bill 
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shall  be  paid,  and  of  his  haying  received  yalae  for  it  He  is, 
in  effect,  a  new  drawer,  and  has  made  a  new  contract.  The 
law  does  not  require  that  this  contract  shall  be  in  writing ;  and, 
in  deteimining  what  evidence  shafl  be  sufficient  to  prove  it, 
does  not  introduce  new  conditions  not  actuaUy  made  by  the 
parties.  The  same  reasoning  applies  to  the  principle  ^diich 
requires  notice.  The  original  contract  is  not  written  at  large. 
It  is  founded  on  the  acts  of  the  parties,  and  its  extent  is  meas- 
ured by  those  acts.  A.  draws  on  B.  in  £sivor  of  C,  for  value 
received.  The  bill  is  evidence  that  he  has  received  value,  and 
has  promised  that  it  shall  be  paid.  He  has  funds  in  the  hands 
of  the  drawee,  and  has  a  right  to  expect  that  his  promise  will 
be  performed.  He  has,  also,  a  right  to  expect  notice  of  its 
non-performance,  because  his  conduct  may  be  materially  influ- 
enced by  this  failure  of  the  drawee.  He  ought  to  have  notice 
that  his  bill  is  disgraced,  because  this  notice  enables  him  to 
take  measures  for  his  own  security.  It  is  reasonable  that  he 
should  stipulate  for  this  notice,  and  the  law  presumes  that  he 
did  stipulate  for  it 

A  great  mass  of  human  transactions  depends  upon  impKed 
contracts;  upon  contracts  which  are  not  written,  but  which 
grow  out  of  the  acts  of  the  parties.  In  such  cases,  the  parties 
are  supposed  to  have  made  those  stipulations,  which^  as  honest, 
&ir,  and  just  men,  they  ought  to  have  made.  When  the  law 
assumes  that  they  have  made  these  stipulations,  it  does  not  vary 
their  contract,  or  introduce  new  terms  into  it,  but  declares  that 
certain  acts,  unexplained  by  compact,  impose  certain  duties, 
and  that  the  parties  had  stipulated  for  their  performance. 
The  difference  is  obvious  between  this  and  the  introducti^m  of 
a  new  condition  into  a  contract  drawn  out  in  writing,  in  which 
the  parties  have  expressed  everything  that  is  to  be  done  by 
either. 

The  usage  of  banks,  by  which  days  of  grace  are  allowed  oo 
notes  payable  and  negotiable  in  bank,  is  of  the  same  character. 
Days  of  grace,  from  their  very  term,  originate  partly  in  conveni- 
ence, and  partly  in  the  indulgence  of  the  creditor.     By  the 
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terms  of  the  note,  the  debtor  has  to  the  last  hour  of  the  day 
on  which  it  becomes  payable,  to  comply  with  it ;  and  it  would 
often  be  inconvenient  to  take  any  steps  after  the  close  of  day. 
It  ia  often  convenient  to  postpone  subsequent  proceedings  till 
the  next  day.  Usage  has  extended  this  time  of  grace  generally 
to  three  days,  and  in  some  banks  to  four.  This  usage  is  made 
a  part  of  the  contract,  not  by  the  interference  of  the  legisla- 
ture, but  by  the  act  of  the  parties.  The  case  cited  from 
9  Wheaton's  Reports,  581,  is  a  note  discounted  in  bank.  In 
all  such  cases  the  bank  receives,  and  the  maker  of  the  note 
pays,  interest  for  the  days  of  grace.  This  would  be  illegal  and 
usurious,  if  the  money  was  not  lent  for  these  additional  days. 
The  extent  of  the  loan,  therefore,  is  regulated  by  the  act  of  the 
parties,  and  this  part  of  the  contract  is  founded  on  their  act. 
Since,  by  contract,  the  maker  is  not  liable  for  his  note  until  the 
days  of  grace  are  expired,  he  has  not  broken  his  contract  until 
they  expire.  The  duty  of  giving  notice  to  the  endorser  of  his 
failure  does  not  arise  until  the  failure  has  taken  place ;  and 
consequently,  the  promise  of  the  bank  to  give  such  notice  is 
performed,  if  it  be  given  when  the  event  has  happened. 

The  case  of  the  Bank  of  Columbia  v.  Oakley  (4  Wheaton's 
Reports,  235)  was  one  in  which  the  legislature  had  given  a 
summary  remedy  to  the  bank  for  a  broken  contract,  and  had 
placed  that  remedy  in  the  hands  of  the  bank  itself.  The  case 
did  not  turn  on  the  question,  whether  the  law  of  Maryland  was 
introduced  into  the  contract,  but  whether  a  party  might  not, 
by  his  own  conduct,  renounce  his  claim  to  the  trial  by  jury  in  a 
particular  case.  The  court  likened  it  to  submissions  to  arbitra- 
tiouy  and  to  stipulation  and  forthcoming  bonds.  The  principle 
settled  in  that  case  is,  that  a  party  may  renounce  a  benefit,  and 
that  Oakley  had  exercised  this  right. 

The  cases  from  Strange  and  East  turn  upon  a  principle 
which  is  generally  recognized,  but  which  is  entirely  distinct 
from  that  which  they  are  cited  to  support.  It  is,  that  a  man, 
who  is  discharged  by  the  tribunals  of  his  own  country,  acting 
under  its  laws,  may  plead  that  discharge  in  any  other  country. 
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The  principle  is,  that  laws  act  upon  a  controct,  not  that  they 
enter  into  it,  and  become  a  stipulation  of  the  parties.  Society 
affords  a  remedy  for  breaches  of  contract.  If  that  remedy  has 
been  applied,  the  claim  to  it  is  extinguished.  The  external 
action  of  law  upon  contracts,  by  adminiBtering  the  remedy  for 
their  breach,  or  otherwise,  is  the  usual  exercise  of  le^btiTe 
power.  The  interference  with  those  contracts,  by  introducii^ 
conditions  into  them  not  agreed  to  by  the  parties,  would  be  a 
very  unusual  and  a  very  extraordinary  exercise  of  the  l^iab- 
tive  power,  which  ought  not  to  be  gratuitously  attributed  to 
laws  that  do  not  profess  to  claim  it.  If  the  law  becomes  a  part 
of  the  contract,  change  of  place  would  not  expunge  the  condi- 
tion. A  contract  made  in  New  York  would  be  the  same  in 
any  other  state  as  in  New  York,  and  would  still  retain  the  stip- 
ulation originally  introduced  into  it,  that  the  debtor  should  he 
discharged  by  the  surrender  of  his  estate. 

It  is  not,  we  think,  true,  Uiat  contracts  are  entered  into  in 
contemplation  of  the  insolvency  of  the  obligor.  They  aie 
framed  with  the  expectation  that  they  will  be  literally  perfonned. 
Insolvency  is  undoubtedly  a  casualty  which  is  possible,  but  is 
never  expected.  In  the  ordinary  course  of  human  transactions, 
if  even  suspected,  provision  is  made  for  it,  by  taking  secuiity 
against  it.  When  it  comes  unlocked  for,  it  would  be  entirdj 
contrary  to  reason  to  consider  it  as  a  part  of  the  contract 

We  have,  then,  no  hesitation  in  saying,  that,  however  law 
may  act  upon  contracts,  it  does  not  enter  into  them,  and  be- 
come a  part  of  the  agreement.  The  effect  of  such  a  prindple 
would  be  a  mischievous  abridgment  of  legislative  power  over 
subjects  within  the  proper  jurisdiction  of  states,  by  arresting 
their  power  to  repeal  or  modify  such  laws  with  respect  to  exist- 
ing contracts. 

But  although  the  argument  is  not  sustainable  in  this  fonn,  it 
assumes  another,  in  which  it  is  more  plausible.  Ccmtract,  it  is 
said,  being  the  creature  of  society,  derives  its  obligation  from 
the  hiw ;  and  although  the  law  may  not  enter  into  the  agree- 
ment so  as  to  form  a  constituent  part  of  it,  still  it  acts  external- 

]9Wk.9A 


OODEN  V.  8AU9D£R9«  655 

ly  upon  the  contract^  and  detennines  htm  far  the  principle  of 
coercion  shall  be  applied  to  it ;  and  this  being  uniremBy  mi- 
derstood,  no  individual  can  c<Mnplain  justly  of  its  applicalion 
to  himself,  in  acase  where  it  was  known,  when  tiie  ccmtractwas 
fonned. 

This  argument  has  been  illustrated  by  references  to  the  stat- 
utes of  frauds,  of  usury,  and  of  limitations.  The  eonstructioD 
of  the  words  in  the  constitution  respecting  contracts,  for  which 
the  defendants  contend,  would,  it  has  been  said,  withdraw  all 
these  subjects  from  state  legislatioD.  The  acknowledgment, 
that  they  remain  within  it.  Lb  urged  as  an  admission,  that  con<- 
tract  is  not  withdrawn  by  the  constitution,  but  renrainff  under 
state  control,  subject  to  this  restriction  only,  that  no  law  shall 
be  passed  impairing  the  obligation  of  contracts  in  existence  at 
its  passage. 

The  defendants  maintain  that  an  error  lies  at  the  very  foun- 
dation of  this  argument.  It  assumes  that  contract  is  the  mere 
creature  of  society,  and  derives  all  its  obligation  from  human 
legislation ;  that  it  is  not  the  stipulation  an  individual  makes 
which  binds  hun,  but  some  declaration  of  the  supreme  power 
of  a  state  to  which  he  belongs,  that  he  shall  perform  what  he 
has  undertaken  to  perform ;  that,  though  this  original,  declara- 
tion may  be  lost  in  remote  antiquity,  it  must  be  presumed  as 
the  origin  of  the  obligation  of  contracts.  This  postulate  the 
defendants  deny,  and,  we  think,  with  great  reason. 

It  is  an  argument  of  no  inconsiderable  weight  against  it,  that 
we  find  no  trace  of  such  an  enactment  So  far  back  as  human 
research  carries  us,  we  find  the  judicial  power,  as  a  part  of  the 
executive,  administering  justice  by  the  application  of  remedies 
to  violated  rights,  or  broken  contracts.  We  find  that  power 
applymg  these  remedies  on  the  idea  of  a  preexisting  obKgntioa 
on  every  man  to  do  what  he  has  promised  on  consideration  to 
do ;  that  the  breach  of  this  obligation  is  an  injury  for  which  the 
injured  party  has  a  just  claim  to  compensation,  and  that  society 
ought  to  afford  him  a  remedy  for  that  injury.  We  find  alhi- 
rions  to  the  mode  of  acquiring  property,  but  we  find  no  allu- 
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sioD,  from  the  earliest  time,  to  any  supposed  act  of  the  goyera- 
ing  power  giving  obligation  to  contracts.  On  the  contrary,  the 
proceedings  respecting  them,  of  which  we  know  anything, 
evince  the  idea  of  r«^reexisting  intrinsic  obligation  which  hu- 
man law  enforces,  [jf,  on  tracing  the  right  to  contract,  and  the 
obligations  created  by  contract,  to  their  source,  we  find  them  to 
exist  anterior  to  and  independent  of  society,  we  may  reasonably 
conclude  that  those  original  and  preexisting  principles  are,  like 
many  other  natural  rights,  brought  with  man  into  society ;  and 
although  they  may  be  controlled,  are  not  given  by  human  I^is- 
lationTj 

In  the  rudest  state  of  nature  a  man  governs  himself,  and 
labors  for  his  own  purposes.  That  which  he  acquires  is  his 
own,  at  least  while  in  his  possession,  and  he  may  transfer  it  to 
another.  This  transfer  passes  his  right  to  that  other.  Hence 
the  right  to  barter.  One  man  may  have  acquired  more  skins 
than  are  necessary  for  his  protection  from  the  cold  ;  another 
more  food  than  is  necessary  for  his  immediate  use.  They 
agree  each  to  supply  the  wants  of  the  other  from  his  surplus. 
Is  this  contract  without  obligation  ?  If  one  of  them,  having 
received  and  eaten  the  food  he  needed,  refuses  to  deliver  the 
skin,  may  not  the  other  rightfully  compel  him  to  deliver  it  ? 
Or  two  persons  agree  to  unite  their  strength  and  skill  to  hunt 
together  for  their  mutual  advantage,  engaging  to  divide  the 
animal  they  shall  master.  Can  one  of  them  rightfully  take 
the  whole  ?  or,  should  he  attempt  it,  may  not  the  other  force 
him  to  a  division  ?  If  the  answer  to  these  questions  must  affirm 
the  duty  of  keeping  faith  between  these  parties,  and  the  right 
to  enforce  it  if  violated,  the  answer  admits  the  obligation  of 
contracts,  because  upon  Uiat  obligation  depends  the  right  to 
enforce  them.  Superior  strength  may  give  the  power,  bat  can- 
not give  the  right.  The  rightfulness  of  coercion  must  depend 
on  the  preexisting  obligation  to  do  that  for  which  compulsion  is 
used.  It  is  no  objection  to  the  principle,  that  the  injured  party 
may  be  the  weakest.  In  society,  the  wrong-doer  may  be  too 
powerful  for  the  law.     He  may  deride  its  coercive  power,  yet 
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bis  contracts  are  obligatory ;  and  if  society  acquire  the  power 
of  oo^cion,  that  power  will  be  applied  without  preriously  en- 
acting that  his  contract  is  obligatory. 

Independent  nations  are  individaak  in  a  state  of  nature. 
Whence  is  derived  the  obligation  of  their  contracts?  They 
admit  the  existence  of  no  superior  legislative  power  which  is 
to  give  them  validity,  yet  their  validity  is  acknowledged  by  all. 
If  one  of  these  contracts  be  broken,  all  admit  the  right  of  the 
injured  party  to  demand  reparation  for  the  injury,  and  to  en- 
force that  reparation  if  it  be  withheld.  He  may  not  have  the 
power  to  enforce  it,  but  the  whole  civilized  world  concurs  in 
saying  that  the  power,  if  possessed,  is  rightfully  used. 

In  a  state  of  nature,  these  individuals  may  contract,  their  con- 
tracts are  obligatory,  and  force  may  rightfully  be  employed  to 
coerce  the  party  who  has  broken  his  engagement. 

What  is  the  effect  of  society  upon  these  rights?    When 
nnen  unite  together  and  foim  a  government,  do  they  surrender 
their  right  to  contract,  as  well  as  their  right  to  enforce  the  ob- 
servance of  contracts  ?     For  what  purpose  should  they  make 
this  surrender?    Government  cannot  exercise  this  power  for 
individuals.    It  is  better  that  they  should  exercise  it  for  them- 
selves.    For  what  purpose,  then,  should  the  surrender  be  made  ? 
It  can  only  be,  that  government  may  give  it  back  again.     As 
we  have  no  evidence  of  the  surrender,  or  of  the  restoration  of 
the  right ;  as  this  operation  of  surrender  and  restoration  would 
be  an  idle  and  useless  ceremony,  the  rational  inference  seems 
to  be  that  neither  has  ever  been  made ;  thaa^  individuals  do  not 
derive  from  government  their  right  to  conira&t,  but  bring  that 
right  with  them  into  society ;  that  obligation  is  not  conferred 
on  contracts  by  positive  Jaw,  but  is  intrinsic,  and  is  conferred 
by  the  act  of  the  partiesj*  This  results  from  the  right  which 
every  man  retains  to  acquire  property,  to  dispose  of  that  prop- 
erty according  to  his  own  judgment,  and  to  pledge  himself  for 
a  future  act.     These  rights  are  not  given  by  society,  but' are 
brought  into  it.  VThe  right  of  coercion  is  necessarily  surren- 
dered to  government^  and  this  surrender  imposes  on  govem- 
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ment  the  correlatiTe  doty  of  foniisliiiig  a  lemedj^  The  fight 
to  regukte  contracts,  to  prescribe  rules  by  which  they  shall  be 
eyidenced,  to  prohibit  such  as  may  be  deemed  miacfaieToiis,  is 
unquestionable,  and  has  been  universally  exercised.  So  far  as 
this  power  has  restrained  the  original  right  of  individuals  to 
bind  themselves  by  contract,  it  is  restrained ;  butjbeyood  these 
actual  restraints  the  original  power  remains  unimpaired.   I 

This  reasoning  is,  undoubtedly,  much  strengthened  1^  the 
authority  of  those  writers  on  natural  and  national  law  whose 
opinions  have  been  viewed  with  profound  respect  by  the  wisest 
men  of  the  present,  and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to  be  derived  from 
the  agreement  of  the  parties,  we  will  inquire  how  hi  law  acts 
externally  on  it,  and  may  control  that  obligation.  That  law 
may  have,  on  future  contracts,  all  the  effect  which  the  counsel 
for  the  plaintiff  in  error  claim,  will  not  be  denied.  That  it  is 
capable  of  discharging  the  debtor,  under  the  circumstances  and 
on  the  conditions  prescribed  in  the  statute  which  has  been  plead* 
ed  in  this  case,  will  not  be  controverted.  But  as  this  is  an 
operation  which  was  not  intended  by  the  parties,  nor  contem- 
plated by  them,  the  particular  act  can  be  entitled  to  this  opera- 
tion only  when  it  has  the  full  force  of  law.  A  law  may  deter- 
mine the  obligation  of  a  contract  on  the  happening  of  a  con- 
tingency, because  it  is  the  law.  If  it  be  not  the  law,  it  cannot 
have  this  effect  When  its  existence  as  law  is  denied,  that  ex- 
istence cannot  be  proved  by  showing  what  are  the  qualities  of 
a  law.  Law  has  been  defined  by  a  writer,  whose  definitions 
especially  have  been  the  theme  of  almost  universal  panegyric, 
<<  to  be  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
in  a  state.''  In  our  system,  the  legislature  of  a  state  is  the 
supreme  power,  in  all  cases  where  its  action  is  not  restrained 
by  the  constitution  of  the  United  States.  Where  it  is  so  re- 
strained, the  legislature  ceases  to  be  the  supreme  power,  and 
its  acts  are  not  law.  It  is,  then,  begging  the  question  to  say, 
that,  because  contracts  may  be  discharged  by  a  law  previously 

enacted,  this  contract  may  be  discharged  by  this  act  of  the  legis- 
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lature  of  New  York ;  for  the  question  returns  upon  us,  Is  this 
act  a  law  ?  Is  it  consistent  with,  or  repugnant  to»  the  constitu- 
tion of  the  United  States  ?  This  question  is  to  be  solved  only 
by  the  constitution  itself. 

In  examining  it,\3i^e  readily  admit  that  the  whole  subject  of 
contracts  is  under  the  control  of  society,  and  that  all  the  power 
of  society  over  it  resides  in  the  state  legislatures,  except  in 
those  special  cases  where  restraint  is  imposed  by  the  constitu- 
tion of  the  United  States.  The  particular  restraint  now  under 
consideration  is  on  the  power  to  impair  the  obligation  of  con- 
tracts. The  extent  of  this  restraint  cannot  be  ascertained  by 
showing  that  the  legi^ture  may  prescribe  the  circumstances 
on  which  the  original  validity  of  a  contract  shall  be  made  to 
depend.  If  the  legislative  will  be,  that  certain  agreements  shall 
be  in  writing,  that  they  shall  be  sealed,  that  they  shall  be  at- 
tested by  a  certain  number  of  witnesses,  that  they  shall  be  re- 
corded, or  that  they  shall  assume  any  prescribed  form,  before 
they  become  obligatory,  all  these  are  regulations  which  society 
may  rightfully  make,  and  which  do  not  come  within  the  re- 
strictions of  the  constitution,  because  they  do  not  impair  the 
obligation  of  the  contract.  The  obligation  must  exist  before  it 
can  be  impaired ;  and  a  prohibition  to  impair  it  when  made 
does  not  imply  an  inability  to  prescribe  those  circumstances 
which  shall  create  its  obligation.  The  statutes  of  frauds, 
therefore,  which  have  been  enacted  in  the  several  states,  and 
which  are  acknowledged  to  flow  from  the  proper  exercise  of 
state  sovereignty,  prescribe  regulations  which  must  precede  the 
obligation  of  the  contract,  and,  consequently,  cannot  impair  that 
obligation.  Acts  of  this  description,  therefore^  are  most  clearly 
not  within  the  prohibition  of  the  constitution^^ 

The  acts  against  usury  are  of  the  same  character.  They 
declare  the  contract  to  be  void  in  the  beginning.  They  deny 
that  the  instrument. ever  became  a  contract.  They  deny  it  all 
original  obligation  ;  and  cannot  impair  that  which  never  came 
into  existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject  of 
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consideration,  but  are  not  identified  with  it  They  defeat  a 
contract  once  obligatory,  and  may,  therefore,  be  supposed  to 
partake  of  the  character  of  laws  which  impair  its  obligation. 
But  a  practical  view  of  the  subject  will  show  us  that  Che  two 
laws  stand  upon  distinct  principles. 

In  the  case  of  Purges  v.  Crowninshield  it  was  observed  by 
the  court,  that  these  statutes  relate  only  to  the  remedies  which 
are  furnished  in  the  courts ;  and  their  language  is  generally 
confined  to  the  remedy.  They  do  not  purport  to  dispense  with 
the  performance  of  a  contract,  but  proceed  on  the  presumptioii 
that  a  certain  length  of  time,  unexplained  by  cbcumstanoes,  is 
reasonable  evidence  of  a  performance.  It  is  on  this  idea  ekoe 
that  it  is  possible  to  sustain  the  decision,  that  a  bare  acknow- 
ledgment of  the  debt,  unaccompanied  with  any  new  promise, 
shall  remove  the  bar  created  by  the  act.  It  would  be  a  mis* 
chief  not  to  be  tolerated,  if  contracts  might  be  set  up  at  any 
distance  of  time,  when  the  evidence  of  payment  might  be  lost, 
and  the  estates  of  the  dead,  or  even  of  the  living,  be  subjected 
to  these  stale  obligations.  The  principle  is,  without  the  aid  of 
a  statute,  adopted  by  the  courts  as  a  rule  of  justice.  The 
legislature  has  enacted  no  statute  of  limitations  as  a  btt-  to 
suits  on  sealed  instruments.  Yet  twenty  years  of  unexplained 
silence  on  the  part  of  the  creditor  is  evidence  of  payment 
On  parol  contracts,  or  on  written  contracts  not  under  seal, 
which  are  considered  in  a  less  solemn  point  of  view  than  sealed 
instruments,  the  legislature  has  supposed  that  a  shorter  time 
might  amount  to  evidence  of  performance,  and  has  so  enacted. 
All  have  acquiesced  in  these  enactments^  but  have  never  con- 
sidered them  as  being  of  that  class  of  laws  which  impair  the 
obligation  of  contracts.  In  prescribing  the  evidence  which 
shall  be  received  in  its  courts,  and  the  efiect  of  that  evidence, 
the  state  is  exercising  its  acknowledged  powers.  It  ]s  likewise 
in  the  exercise  of  its  legitimate  powers,  when  it  is  regulating 
the  remedy  and  mode  of  proceeding  in  its  courts. 

The  counsel  for  the  plaintiff  in  error  insist  that  the  right  to 

regulate  the  remedy  and  to  modify  the  obligation  of  the  coor 
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tract  are  the  same ;  that  j^ligatian  and  remedy  are  identical, 
that  they  are  synonymous,  —  two  words  conveying  the  same 
idea. 

The  answer  given  to  this  proposition  by  the  defendant's 
counsel  seems  to  be  conclusive.  They  originate  at  different 
times.  The  obligation  to  perform  is  coeval  with  the  under- 
taking to  perform ;  it  originates  with  the  contract  itself,  and 
operates  anterior  to  the  time  of  performance.  The  remedy 
acts  upon  a  broken  contract,  and  enforces  a  preeidsting  obli* 
gation. 

If  there  be  anydiing  in  the  observations  made  in  a  preceding 
part  of  this  opinion  respecting  the  source  from  which  contracts 
derive  their  obligation,  the  proposition  we  are  now  considering 
cannot  be  true.  It  was  shown,  we  think,  satisfactorily,  that 
the  right  to  contract  is  the  attribute  of  a  free  agent,  and  that 
he  may  rightfully  coerce  performance  from  another  free  agent 
who  violates  his  faith.  Contracts  have,  consequently,  an  intrin* 
sic  obligation.  When  men  come  into  society,  they  can  no  - 
longer  exercise  this  original  and  natural  right  of  coercion.  It 
would  be  incompatible  with  general  peace,  and  is,  therefore, 
surrendered.  Society  prohibits  the  use  of  private,  individual 
coercion,  and  gives  in  its  place  a  more  safe  and  more  certain 
remedy.  But  the  right  to  contract  is  not  surrendered  with  the 
right  to  coerce  performance.  It  is  still  incident  to  that  degree 
of  free  agency  which  the  laws  leave  to  every  individual,  and 
the  obligation  of  the  contract  is  a  necessary  consequence  of  the 
right  to  make  it.  Laws  regulate  this  right,  but  where  not  reg- 
ulated it  is  retained  in  its  original  extent.  Obligation  and  rem- 
edy^ then,  are  not  identical ;  they  originate  at  different  times, 
and  are  derived  from  different  sources. 

Bul^  although  the  identity  of  obligation  and  remedy  be  dis- 
proved, it  may  be,  and  has  been,  urged,  that  they  are  precisely 
commensurate  with  each  other,  and  are  such  sympathetic  essen- 
ces, if  the  expression  may  be  allowed,  that  the  action  of  law 
upon  the  remedy  is  immediately  felt  by  the  obligation ;  that 
they  live,  languish,  and  die  together. '  The  use  made  of  this 
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argument  is  to  show  the  absurdity  and  self-contradiction  of  the 
construction  which  maintains  the  inviolability  of  obligation, 
while  it  leaves  the  remedy  to  the  state  governments. 

We  do  not  perceive  this  absurdity  or  self-contradiction. 

Our  country  exhibits  the  extraordinary  spectacle  of  distinct, 
and,  in  many  respects,  independent,  governments  over  the  same 
territory  and  the  same  people.  The  local  governments  are 
restrained  from  impairing  the  obligation  of  contracts,  but  they 
furnish  the  remedy  to  enforce  them,  and  administer  that 
remedy  in  tribunals  constituted  by  themselves.  It  has  been 
shown  that  the  obligation  is  distinct  from  the  remedy ;  and  it 
would  seem  to  follow,  that  law  might  act  on  the  remedy  with- 
out acting  on  the  obligation.  To  afford  a  remedy  is  certainly 
the  high  duty  of  those  who  govern  to  Uiose  who  are  governed. 
A  failure  in  the  performance  of  this  duty  subjects  the  govern- 
ment to  the  just  reproach  of  the  world.  But  the  constitutioa 
has  not  undertaken  to  enforce  its  performance.  That  instra- 
ment  treats  the  states  with  the  respect  which  is  due  to  intelli- 
gent beings,  understanding  their  duties,  and  willbg  to  perform 
them  ;  jiot  as  insane  beings,  who  must  be  compelled  to  act  for 
self-preservation.  Its  language  is  the  language  of  restraint,  not 
of  coercion.  It  prohibits  the  states  from  passing  any  law  im- 
pairing the  obligation  of  contracts ;  it  does  not  enjoin  them  to 
enforce  contracts.  Should  a  state  be  sufficiently  insane  to  shot 
up  or  abolish  its  courts,  and  thereby  withhold  all  remedy,  would 
this  annihilation  of  remedy  annihilate  the  obligation  also  of 
contracts?  We  know  it  would  not.  If  the  debtor  should 
come  within  the  jurisdiction  of  any  court  of  another  state,  the 
remedy  would  be  immediately  applied,  and  the  inherent  obliga- 
tion of  the  contract  enforced.  This  cannot  be  ascribed  to  a 
renewal  of  the  obligation ;  for  passing  the  line  of  a  state  can- 
not recreate  an  obligation  which  was  extinguished.  It  must  be 
the  original  obligation  derived  from  the  agreement  of  the  par- 
ties, and  which  exists  unimpaired  though  the  remedy  was  with- 
drawn. 

But  we  are  tdd   that  the  power  of  the  state  over  the  remedy 
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may  be  used  to  the  destruction  of  all  beneficial  results  from  the 
right;  and  hence  it  is  inferred,  that  the  construction  which 
maintains  the  inviola)>iUty  of  the  obligation  must  be  extended 
to  the  power  of  regulating  the  remedy. 

The  difficulty  which  this  view  of  Uie  subject  presents  does 
not  proceed  from  the  identity  or  connexion  of  right  and  reme- 
dy, but  from  the  existence  of  distinct  governments  acting  on 
kindred  subjects.  The  constitution  contemplates  restraint  as  to 
t}|e  obligation  of  contracts,  not  as  to  the  application  of  remedy. 
(If.  this  restraint  affects  a  power  which  the  constitution  did  not 
mean  to  touch,  it  can  only  be  when  that  power  is  used  as  an 
instrument  of  hostility  to  invade  the  inviolability  of  contract, 
which  is  placed  beyond  its  reach^  A  state  may  use  many  of 
its  acknowledged  powers  in  such  manner  as  to  come  in  conflict 
with  the  provisions  of  the  constitution*  Thus,  the  power  over 
its  domestic  police,  the  power  to  regulate  commerce  purely  inter- 
nal, may  be  so  exercised  as  to  interfere  with  regulations  of 
commerce  with  foreign  nations,  or  between  the  states.  In 
such  cases,  the  power  which  is  supreme  must  control  that  which 
is  not  supreme,  when  they  come  in  conflict.  But  this  princi- 
ple does  not  involve  any  self-contradiction,  or  deny  the  exist- 
ence of  the  several  powers  in  the  respective  governments.  So, 
if  a  state  shall  not  merely  modify  or  withhold  a  particular  remedy, 
but  shall  apply  it  in  such  manner  as  to  extinguish  the  obligation 
without  performance,  it  would  be  an  abuse  of  power  which 
could  scarcely  be  misunderstood,  but  which  would  not  prove  that 
remedy  could  not  be  regulated  without  regulating  obligation. 

The  counsel  for  the  plaintiff  in  error  put  a  case  of  more  diffi- 
culty, and  urge  it  as  a  conclusive  argument  against  the  exist- 
ence of  a  distinct  line  dividing  obligation  from  remedy.  It  is 
this.  The  law  affords  remedy  by  giving  execution  against  the 
person  or  the  jwoperty,  or  both.  The  same  power  which  can 
withdraw  the  remedy  against  the  person  can  withdraw  that 
against  the  property,  or  that  against  both,  and  thus  effectually 
defeat  the  obligation.  The  constitution,  we  are  told,  deals  not 
with  form,  but  with  substance ;  and  cannot  be  .presumed,  if  it 
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dengned  to  protect  the  obligation  of  eontracte  fienl  tiate  legjb- 
laUoD,  to  have  left  it  thus  obviously  exposed  to  deatmction. 

The  answer  is,  that,  if  the  law  goes  fiuther,  and  aDDub  tbe 
obligation  without  affordii^  the  remedy  which  satisfies  it,  if  its 
action  on  the  remedy  be  such  as  palpably  to  impair  the  obliga- 
tion of  the  contract,  the  very  case  arises  which  we  siq>pose  to 
be  within  tbe  constitution.  If  it  leaves  the  oUigation  untouched, 
but  )pyitbbolds  the  remedy,  or  affords  one  which  is  merely  noau- 
nal,  it  is  like  all  other  cases  of  misgovemment,  and  kaves  the 
debtor  still  liable  to  his  creditor,  should  he  be  found,  or  should 
his  property  be  found,  where  the  laws  afford  a  remedy.     If  that 
high  sense  of  duty,  which  men  selected  for  the  government  of 
their  fellow-citizens  must  be  supposed  to  feel,  furnishes  no  seen* 
rity  against  a  course  of  legislation  which  must  end  in  self- 
destruction  ;  if  the  solemn  oath  taken  by  every  member,  to 
support  the  constitution  of   the   United  States,  fdrnisbes  no 
security  against  intentional  attempts  to  violate  its  spirit  while 
evading  its  letter ;   the  question,  how  far  the  constitution  in- 
terposes  a  shield  for  .the  protection  of  an  injured  iadividual 
who  demands  from  a  court  of  justice  that  remedy  whidi  every 
government  ought  to  afford,  will  depend  on  the  hw  itself  which 
shall  be  brought  under  consideration.     The  anticipation  of  such 
a  case  would  be  unnecessarily  disrespectful,  and  an  opinion  on 
it  would  be,  at  least,  premature.     But,  however  the  question 
might  be  decided,  should  it  be  even  determined  that  such  a  law 
would  be  a  successful  evasion  of  the  constitution,  it  does  not 
follow,  that  an  act,  which  operates  directly  on  the  contract  aAer 
it  is  made,  is  not  within  the  restriction  imposed  on  the  states 
by  that  instrument.     The  validity  of  a  law  acting  directly  on 
the  obligation  is  not  proved  by  showing  that  the  constitution 
has  provided  no  means  for  compellii^  the  states  to  enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion,  that  the  probi^ 

bition,  <'  to  pass  any  law  impairing  the  obligation  of  contracts," 

is  incompatible  with  the  fair  exercise  of  that  discreticHi,  which 

the  state  legislatures  possess,  in  common  with  all  governments, 

to  regulate  the  remedies  afforded  by  their  own  courts.    We 
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think  that  obligation  and  remedy  are  distuiguishable  from  each 
other.  That  the  first  is  created  by  the  act  of  the  parties,  the 
last  is  afforded  by  government.  The  words  of  the  restriction 
we  have  been  considering  countenance,  we  think,  this  idea. 
No  state  shall  '^  pass  any  law  impairing  the  obligation  of  con- 
tracts.'' These  Words  seem  to  us  to  import  that  the  obligation 
is  intrinsic,  that  it  is  created  by  the  contract  itself,  not  that  it  is 
dependent  on  the  laws  made  to  enforce  it  When  we  advert  ,  / 
to  the  course  of  reading  generally  pursued  by  American  states-  ^ 
men  in  early  life,  we  must  suppose  that  the  ftamers  of  our  con- 
stitution were  intimately  acquainted  with  the  writings  of  those 
wise  and  learned  men  whose  treatises  on  the  laws  of  nature 
and  nations  have  guided  public  opinion  on  the  subjects  of  obli- 
gation and  contract.  If  we  turn  to  those  treatises,  we  find 
them  to  concur  in  the  declaration,  that  contracts  possess  an 
original,  intrinsic  obligation,  derived  from  the  acts  of  free  agents, 
and  not  given  by  government.  We  must  suppose  that  the 
firamers  of  our  constitution  took  the  same  view  of  the  siAject, 
and  the  language  they  have  used  confirms  this  opinion. 

The  propositions  we  have  endeavored  to  maintain,  of  the 
truth  of  which  we  are  ourselves  convinced,  are  these  :  — • 

That  the  words  of  the  clause  inf  the  constitution  which  we 
are  considering,  taken  in  their  natural  and  obvious  sense,  admit 
of  a  prospective,  as  well  as  of  a  retrospective,  operation :  — 

That  an  act  of  the  legislature  does  not  enter  into  the  con- 
tract, and  become  one  of  the  conditions  stipulated  by  the  par- 
ties ;  nor  does  it  act  externally  on  the  agreement,  unless  it  have 
the  frill  force  of  law  :  — 

That  contracts  derive  their  obligation  from  the  act  of  the 
parties,  not  from  the  grant  of  government ;  and  that  the  right 
of  government  to  regulate  the  manner  in  which  they  shall  be 
fcmned,  or  to  prohibit  such  as  may  be  against  the  policy  of  the 
state,  is  entirely  consistent  with  their  inviokbility  after  they  have 
been  formed :  — 

That  the  obligation  of  a  contract  is  not  identified  with  the 
means  which  government  may  furnish  to  enforce  it ;  and  that 
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a  prohibition  to  pass  any  law  impairing  it  does  not  imply  t 
prohibition  to  vary  the  remedy ;  nor  does  a  power  to  vary  the 
remedy  imply  a  power  to  impair  the  obligation  derired  from 
the  act  of  the  parties. 

We  cannot  look  back  to  the  history  of  the  times  when  the 
august  spectacle  was  exhibited  of  the  assemblage  of  a  whole 
people  by  their  representatives  in  convention,  in  order  to  unite 
thirteen  independent  sovereignties  under  one  government,  so 
far  as  might  be  necessary  for  the  purposes  of  union,  without 
being  sensible  of  the  great  importance  which  was  at  that  time 
attached  to  the  tenth  section  of  the  first  article.  The  power  of 
changing  the  relative  situation  of  debtor  and  creditor,  of  inter- 
fering with  contracts,  a  power  which  comes  home  to  every  man, 
touches  the  interest  of  all,  and  controls  the  conduct  of  every 
individual  in  those  things  which  he  supposes  to  be  proper  for 
his  own  exclusive  management,  had  been  used  to  such  an  ex- 
cess by  the  state  legislatures  as  to  break  in  upon  the  ordinary 
intercourse  of  society,  and  destroy  all  confidence  between  man 
and  man.  The  mischief  had  become  so  great,  so  alarming,  as 
not  only  to  impair  commercial  intercourse,  and  threaten  the  ex- 
istence of  credit,  but  to  sap  the  morals  of  the  people,  and 
V  destroy  the  sanctity  of  private  faith.  To  guard  agunst  the 
continuance  of  the  evil  was  an  object  of  deep  interest  with  all 
the  truly  wise,  as  well  as  the  virtuous,  of  this  great  community, 
and  was  one  of  the  important  benefits  expected  from  a  reform 
of  the  government 

To  impose  restraints  on  state  legislation,  as  respected  this 
delicate  and  interesting  subject,  was  thought  necessary  by  all 
those  patriots  who  could  take  an  enlightened  and  comprehen- 
sive view  of  our  situation  ;  and  the  principle  obtained  an  early 
admission  into  the  various  schemes  of  government  which  were 
submitted  to  the  convention.  In  framing  an  instrument  which 
was  intended  to  be  perpetual,  the  presumption  is  strong,  that 
every  important  principle  introduced  into  it  is  intended  to  be 
perpetual  also  ;  that  a  principle  expressed  in  terms  to  operate 
in  all  future  time,  is  intended  so  to  operate.     But,  if  the  con- 
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straction  for  which  the  plaintiff's  counsel  contend  be  the  trae 
one,  the  constitution  will  have  imposed  a  restriction,  in  language 
indicating  perpetuity,  which  every  state  in  the  union  naay  elude 
at  pleasure.  The  obligation  of  contracts  in  force,  at  any  given 
lime,  is  but  of  short  duration  ;  and,  if  the  inhibition  be  of  re- 
trospective laws  only,  a  very  short  lapse  of  time  will  remove 
every  subject  on  which  the  act  is  forbidden  to  operate,  and 
make  this  provision  of  the  constitution  so  far  useless.  Instead 
of  introducing  a  great  principle,  prohibiting  all  laws  of  this  ob- 
noxious character,  the  constitution  will  only  suspend  their  ope* 
ration  for  a  moment,  or  except  from  it  preexisting  cases.  The 
object  would  scarcely  seem  to  be  of  sufficient  importance  to 
have  found  a  place  in  that  instrument. 

This  construction  would  change  the  character  of  the  provis- 
i<Hi,  and  convert  an  inhibition  to  pass  laws  impairing  the  obliga- 
tion of  contracts  into  an  inhibition  to  pass  retrospective  laws. 
Had  this  been  the  intention  of  the  convention,  is  it  not  reason- 
able to  believe  that  it  would  have  been  so  expressed  ?  Had  the 
intention  been  to  confine  the  restriction  to  laws  which  were 
retrospective  in  their  operation,  language  could  have  been  found, 
and  would  have  been  used,  to  convey  this  idea.  The  very  word 
would  have  occurred  to  the  framers  of  the  instrument,  and  we 
should  have,  probably,  found  it  in  the  clause.  Instead  of  the 
general  prohibition  to  pass  any  '^  law  impairing  the  obligation  of 
contracts,"  the  prohibition  would  have  been  to  the  passage  of 
any  retrospective  law.  Or,  if  the  intention  had  been  not  to 
embrace  all  retrospective  laws,  but  those  only  which  related  to 
contracts^  still  the  word  would  have  been  introduced,  and 
the  state  legislatures  would  have  been  forbidden  '^  to  pass  any 
retrospective  law  impairing  the  obligation  of  contracts,"  or  '^  to 
pass  any  law  impairing  the  obligation  of  any  contracts  pre- 
viously made."  Words  which  directly  and  plainly  express  the 
cardinal  intent  always  present  themselves  to  those  who  are  pre- 
paring an  important  instrument,  and  will  always  be  used  by 
them.  Undoubtedly,  there  is  an  imperfection  in  human  lan- 
guage, which  often  exposes  the  same  sentence  to  different  con- 
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stnictions.  But  it  is  rare,  indeed,  for  a  person  of  dear  and 
distinct  perceptions,  intending  to  conrey  one  principal  idea,  so 
to  express  himself  as  to  leave  an  j  donbt  respecting  that  idea. 
It  may  be  uncertain,  whether  his  words  comprehend  other  things 
not  immediately  in  his  mind ;  but  it  can  seldom  be  uncertain, 
whether  he  intends  the  partfcular  thing  to  which  his  mind  is 
specially  directed.  If  the  mind  of  the  convention,  in  framing 
this  prohibition,  had  been  directed,  not  generally  to  the  opera- 
tion of  laws  upon  the  obligation  of  contracts,  but  particularly 
to  their  retrospective  operation,  it  is  scarcely  conceivable  that 
some  word  would  not  have  been  used  indicating  this  idea.  In 
instruments  prepared  on  great  consideration,  general  terms,  com* 
prehending  a  whole  subject,  are  seldom  employed  to  designate 
a  particular,  we  might  say  a  minute,  portion  of  that  subject 
The  general  language  of  the  clause  is  such  as  might  be  sug- 
gested by  a  general  intent  to  prohibit  state  legislation  on  the 
subject  to  which  that  language  is  applied,  —  the  obligation  of 
contracts ;  not  such  as  would  be  suggested  by  a  particular  intent 
to  prohibit  retrospective  legislation. 

It  is  also  worthy  of  consideration,  that  those  laws,  which  had 
effected  all  that  mischief  the  constitution  intended  to  prevent, 
were  prospective,  as  well  as  retrospective,  in  their  opeiatioo. 
They  embraced  fhture  contracts,  as  well  as  those  previoudy 
formed.  There  is  the  less  reason  for  imputing  to  the  conven- 
tion an  intention,  not  manifested  by  their  language,  to  confine 
a  restriction,  intended  to  guard  against  the  recurrence  of  those 
mischiefs,  to  retrospective  legislation.  For  these  reasons,  we 
are  of  opinion,  that,  on  this  point,  the  district  court  of  Louisiana 
has  decided  rightiy. 

Aftbe  this  geneial  question  was  determined,  came  another, 
namely,  Does  a  bankrupt  law,  which  applies  to  coetrttcts,  mide 
after  its  passage,  between  a ciHzen  of  the  staU  where  ikelm 
w  pcmsd,  and  tke  citizen  4if  euMihar  etaie,  tmpak  their  oUh 
gation? 
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Upon  this  question,  Mr.  Justice  Johnson  thought  with  Maiw 
shall,  Duvall,  and  Story,  and  gave  the  opinion  of  the  court  as 
follows :  — 

JoHKsoii,  J. — lam  instructed  by  the  majority  of  the  court 
finally  to  dispose  of  this  cause.  The  present  majority  is  not 
the  same  which  determined  the  general  question  on  the  con- 
stitutionality of  state  insolvent  laws,  with  reference  to  the  viohr*. 
tion  of  the  obligation  of  contracts.  I  now  stand  united  with 
the  minority  on  the  former  question,  and,  therefore,  feel  it  due 
to  myself  and  the  community  to  maintain  my  consistency. 

The  question  now  to  be  considered  is,  whether  a  discharge 
of  a  debtor  under  a  state  insolvent  law  would  be  valid  against 
a  creditor  or  citizen  of  another  state,  who  has  never  voluntarily 
subjected  himself  to  the  state  laws,  otherwise  than  by  the  orig^ 
of  his  contract 

As  between  its  own  citizens,  whatever  be  the  origin  of  the 
contract,  there  is  now  no  question  to  be  made  on  the  efiect  of 
such  a  discharge  ;  nor  is  it  to  be  questioned,  that  a  discharge 
not  valid  under  the  constitution  in  the  courts  of  the  United 
States  is  equally  invalid  in  the  state  courts.  The  question  to 
be  considered  goes  to  the  invalidity  of  the  discharge  altogether^ 
and,  therefore,  steers  clear  of  that  provision  in  the  constitution 
which  purports  to  give  validity  in  every  state  to  the  records, 
judicial  proceedings,  dz^c,  of  each  state. 

The  question  now  to  be  considered  was  anticipated  in  the 
case  of  Sturgea  v.  Crowninshieldy  wh^i  the  court,  in  the  close 
of  the  opinion  delivered,  declared  that  it  means  to  confine  its 
views  to  the  case  then  under  consideration,  and  not  to  commit 
itself  as  to  those  in  which  the  interests  and  rights  of  a  citizen 
of  another  state  are  implicated. 

The  question  is  one  paKly  international,  partly  constitutionaL 
My  opinion  on  the  subject  is  briefly  this :  that  the  provision  in 
the  constitution,  which  gives  the  power  to  the  general  govern- 
ment to  establish  tribunab  of  its  own  in  every  State,  in  order 
that  the  citizens  of  other  states  or  sovereignties  might  therein 
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profleoute  their  rights  under  the  jurisdiction  of  the  United 
States,  bad  for  its  object  an  bannonious  distribution  of  justice 
throughout  the  union  ;  to  confine  the  states,  in  the  ezerdse  of 
their  judicial  sovereignty,  to  cases  between  their  own  citizens ; 
to  prevent,  in  fact,  the  exercise  of  that  very  power  over  the 
rights  of  citizens  of  other  states,  which  the  origin  of  the  con- 
tract might  be  supposed  to  give  to  each  state ;  and  thus,  to 
obviate  that  conflictua  legum,  which  has  employed  the  pens  of 
Huberus  and  various  others,  and  which  any  one  who  studies  the 
subject  will  plainly  perceive  it  is  infinitely  more  easy  to  prevent 
than  to  adjust. 

These  conflicts  of  power  and  right  necessarily  arise  only  after 
contracts  are  entered  into.  Contracts,  then,  become  the  appro- 
priate subjects  of  judicial  cognizance ;  and  if  the  just  claims 
which  they  give  rise  to  are  violated  by  arbitrary  laws,  or  if 
the  course  of  distributive  justice  be  turned  aside  or  obstructed 
by  legislative  interference,  it  becomes  a  subject  of  jealousy, 
irritation,  and  national  complaint  or  retaliation. 

It  is  not  unimportant  to  observe,  that  the  constitution  was 
adopted  at  the  very  period  when  the  courts  of  Great  Britain 
were  engaged  in  adjusting  the  conflicts  of  right  which  arose 
upon  their  own  bankrupt  law,  among  the  subjects  of  that  crown 
in  the  several  dominions  of  Scotland,  Ireland,  and  the  West 
Indies.  The  first  case  we  have  on  the  efiect  of  foreign  dis- 
charges, that  of  Ballantine  v.  Goldingy  occurred  in  1783,  and 
the  law  could  hardly  be  held  settled  before  the  case  of  HunUr 
V.  PottSy  which  was  decided  in  1791. 

Any  one  who  will  take  the  trouble  to  investigate  the  subject 
will,  I  think,  be  satisfied,  that,  although  the  British  courts  profess 
to  decide  upon  a  principle  of  universal  law,  when  adjudicating 
upon  the  efiect  of  a  foreign  discharge,  neither  the  passage  in 
Vattel,  to  which  they  constantly  refer,  nor  the  practice  and  doc- 
trines of  other  nations,  will  sustain  them  in  the  principle  to  the 
extent  in  which  they  assert  it.  It  was  all-important  to  a  great 
conunercial  nation,  the  creditors  of  all  the  rest  of  the  world,  to 
maintain  the  doctrine,  as  one  of  universal  obligation,  that  the 
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asngnment  of  the  bankrupt's  effects,  under  a  law  of  the  country 
of  the  contract,  should  carry  the  interest  in  his  debts  wherever 
his  debtor  may  reside ;  and  that  no  foreign  discharge  of  his 
debtor  should  operate  against  debts  contracted  with  the  bank- 
rupt in  his  own  country.  But  I  think  it  perfectly  clear  that  in 
the  United  States  a  different  doctrine  has  been  established ;  and 
since  the  power  to  discharge  the  bankrupt  is  asserted  on  the 
same  principle  with  the  power  to  assign  his  debts,  that  the  de- 
parture from  it  in  the  one  instance  carries  with  it  a  negation  of 
the  principle  altogether. 

It  is  vain  to  deny  that  it  is  now  the  established  doctrine  in 
England,  that  the  discharge  of  a  bankrupt  shall  be  effectual 
against  contracts  of  the  state  that  gives  the  discharge,  whatsoever 
be  the  allegiance  or  country  of  the  creditor.  But  I  think  it 
equally  clear,  that  this  is  a  rule  peculiar  to  her  jurisprudence, 
and  that  reciprocity  is  the  general  rule  of  other  countries ;  that 
the  effect  given  to  such  discharge  is  so  much  a  matter  of  com- 
ity that  the  states  of  the  European  continent,  in  all  cases,  re- 
serve the  right  of  deciding  whether  reciprocity  will  not  operate 
injuriously  upon  their  own  citizens. 

Huberus,  in  his  third  axiom  on  this  subject,  puts  the  effect 
of  such  laws  upon  the  ground  of  courtesy,  and  recognizes 
the  reservation  that  I  have  mentioned ;  other  writers  do  the 
same. 

I  will  now  examine  the  American  decisions  on  this  subject ; 
and,  first,  in  direct  hostility  with  the  received  doctrines  of  the 
British  courts,  it  has  been  solemnly  adjudged  in  this  court,  and, 
I  believe,  in  every  state  court  of  the  union,  that,  notwithstand- 
ing the  laws  of  bankruptcy  in  England,  a  creditor  of  the  bank- 
rupt may  levy  an  attachment  on  a  debt  due  the  bankrupt  in  this 
country,  and  appropriate  the  proceeds  to  his  own  debt. 

In  the  case  of  Harrison  v.  Sterryy  (5  Cranch's  Reports,  298, 
302,)  a  case  decided  in  this  court  in  1809,  upon  full  argument, 
and  great  deliberation,  and  in  which  all  the  English  cases  were 
quoted,  it  is  expressly  adjudged,  '^  that,  in  the  case  of  a  contract 
made  with  foreigners  in  a  foreign  country,  the  bankrupt  laws  of 
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the  foreign  country  are  incapable  of  operating  a  legal  tramfer 
of  property  in  the  United  States/'  and  judgment  was  given  in 
fitvor  of  the  attaching  creditors,  against  the  claim  of  the  foreign 
assignees. 

In  that  case,  also,  another  important  doctrine  is  established 
in  hostility  with  the  British  doctrine.  For  the  United  States 
had  interposed  a  claim  against  the  English  assignees,  in  order 
to  obtain  satisfaction  from  the  proceeds  of  the  bankrupt's  effects 
in  this  country,  for  a  debt  contracted  in  Great  Britain.  And 
this  court  decreed,  accordingly,  expressly  restricting  the  power 
of  the  country  of  the  contract  to  its  concoction  and  exposition. 

The  language  of  the  court  is,  ^'  The  law  of  the  place  where 
a  contract  is  made  is,  generally  speaking,  the  law  of  the  con- 
tract ;  that  is,  it  is  the  law  by  which  the  contract  is  expounded. 
But  the  right  of  priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  is  rather  a  personal  privilege,  dependent  on 
the  laws  of  the  place  where  the  property  lies,  and  where  the 
court  sits  which  decides  the  cause. 

And,  accordingly,  the  law  of  the  United  States  was  sus- 
tained, which  gave  the  debts  due  the  bankrupt  here,  to  satisfy 
a  debt  contracted  in  England,  to  the  prejudice  of  the  law  of 
England,  which  gave  the  same  debt  to  the  assignees  of  the 
bankrupt. 

It  cannot  be  necessary  to  go  farther  than  this  case  to  estab- 
lish, that,  so  far  as  relates  to  the  foreign  creditor,  this  country 
does  not  recognize  the  English  doctrine,  that  the  bankrupt  law 
of  the  country  of  the  contract  is  paramount  in  disposing  of  the 
rights  of  the  bankrupt 

The  United  States  pass  a  law  which  asserts  the  ri^t  to  ap- 
propriate a  debt  due  a  foreign  bankrupt,  to  satisfying  a  debt 
due  itself,  and  incurred  by  that  bankrupt  in  his  own  country. 
The  assignees  of  that  bankrupt  question  this  right,  and  daira  the 
debt  as  legally  vested  in  them  by  the  law  of  the  country  of  the 
contract,  and  maintain  that  the  debt  due  the  United  States,  be- 
ing contracted  in  Great  Britain,  was  subject  to  the  laws  of  Great 
Britain,  and,  therefore,  entitled  only  to  share  in  common  with 
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Other  creditors  in  the  proceeds  of  the  bankrupts  effects ;  that 
the  debt  so  appropriated  by  the  law  of  the  United  States  to  its 
exclusive  benefit  was,  as  to  all  the  bankrupt's  contracts,  or  cer* 
tainly  as  to  all  English  contracts,  vested  in  the  assignees,  on 
internati<MiaI  principles,  principles  which  gave  effect  to  the  Eng* 
lish  bankrupt  laws,  so  vesting  that  debt,  paramount  to  the  laws 
of  other  countries. 

In  giving  effect  to  the  law  of  the  United  States,  this  court 
oTerrules  that  doctrine ;  and  in  the  act  of  passing  that  law, 
this  government  asserts  both  the  power  over  the  subject,  and 
the  right  to  exercise  that  power  without  a  violation  of  national 
comity ;  or  has,  at  least,  taken  its  stand  against  that  comity,  and 
asserted  a  right  to  protect  its  own  interests ;  which,  in  principle, 
is  equally  applicable  to  the  interests  of  its  own  citizens. 

It  has  had,  in  fact,  regard  to  the  lex  loci  rei  sUa,  as  existing 
in  the  person  and  funds  of  the  debtor  of  the  bankrupt,  and  the 
rights  of  self-preservation,  and  duty  of  protection  to  its  own 
citizens,  and  the  actual  allegiance  of  the  creditor  and  debtor, 
not  the  metaphysical  allegiance  of  the  contract,  on  which  the 
foreign  power  is  asserted. 

It  would  be  in  vain  to  assign  the  decision  of  this  court  in 
Harrison  v.  Sterry^  or  the  passing  of  the  law  of  the  United 
States,  to  the  general  preference  which  the  government  may 
assert  in  the  payment  of  its  own  debt,  since  that  preference  can 
only  exist  to  the  prejudice  of  its  own  citizens,  whereas  the  pre* 
cedence  there  claimed  and  conceded  operated  to  the  prejudice 
of  British  creditors. 

The  case  of  Baker  v.  Wheattm,  adjudged  in  the  courts  of 
Massachusetts,  in  the  time  of  Chief  Justice  Parsons,  (5  Massa- 
chusetts Reports,  509,)  is  a  very  strong  case  upon  this  subject 
That  also  was  argued  with  great  care,  and  all  the  British  cases 
reviewed ;  the  court  took  time  to  deliberate,  and  the  same  doc* 
trine  vras  maintained,  in  the  same  year  and  the  same  month 
with  Harrison  v.  J^enry,  and  certainly  without  any  oooEununi- 
cation  between  the  two  courts. 

The  case  was  this  :  one  Wheaton  gave  a  promissory  note  to 
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one  Chandler,  both  being  at  that  time  citizens  and  inhabitania 
of  Rhode  Island.  Wheaton  was  discharged  under  the  bank- 
rupt laws  of  Rhode  Island,  both  still  continuing  citizens  and 
inhabitants  of  the  same  state,  and  the  note  remaining  the  prop- 
erty of  Chandler.  Subsequent  to  the  dischaige,  Chandler  en- 
dorses the  note  to  Baker,  and  Wheaton  is  arrested  in  Bfassa- 
chusetts.  He  pleads  the  discharge  in  bar,  and  the  court,  in 
deciding,  expresses  itself  thus :  <'  When,  therefore,  the  defend- 
ant was  discharged  from  that  contract,  lege  loci,  the  promisee 
was  bound  by  that  dischaige,  as  he  was  a  party  to  the  laws  of 
that  state,  and  assenting  to  their  operation.  But  if,  when  the 
contract  was  made,  the  promisee  had  not  been  a  citizen  of 
Rhode  Island,  he  would  not  have  been  bound  by  the  laws  of  it 
or  any  other  state,  and  holding  this  note  at  the  time  of  the  dis- 
charge, he  might  afterwards  maintain  an  action  upon  it  in  the 
courts  of  this  state."  And  again,  (page  311,)  ''  If  the  note  had 
been  transferred  to  the  plaintiff,  a  citizen  of  this  state,  whilst  it 
remained  due  and  undischarged  by  the  insolvent  hws  of  Rhode 
Island,  those  laws  could  not  affect  his  rights  in  the  courts  of  law 
in  this  state,  because  he  is  not  bound  by  them." 

This,  it  will  be  observed,  regards  a  contract  acknowledged  to 
be  of  Rhode  Island  origin. 

There  is  another  case  reported  in  the  decisions  of  the  same 
state,  (vol.  z.  page  337,)  which  carries  this  doctrine  still  ferth^, 
and,  I  apprehend,  to  a  length  which  cannot  be  maintained. 

This  was  the  case  of  Watson  v.  Bourne^  in  which  Watson, 
a  citizen  of  Massachusetts,  had  sued  Bourne  in  a  state  court, 
and  obtained  judgment.  Bourne  was  discharged  under  the 
.insolvent  laws  of  that  state,  and  being  afterwards  found  in  Mas- 
sachusetts was  arrested  on  an  action  of  debt  upon  the  judgment 
He  pleads  the  discharge ;  plaintiff  replies,  that  he,  plaintiff, 
was  a  citizen  of  Massachusetts,  and,  therefore,  not  precluded 
by  the  discharge.  The  origin  of  the  debt  does  not  appear  from 
the  report,  and  the  argument  turned  wholly  on  the  question, 
whether,  by  entering  judgment  in  the  court  of  the  state,  he  had 
not  subjected  his  rights  to  the  state  laws  pro  tanto. 
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The  court  overruled  the  plea,  and  recognized  the  doctrine  in 
Baker  v.  Wheaton^  by  declaring  "  that  a  discharge  of  that  na- 
ture can  only  operate  where  the  law  is  made  by  an  authority 
common  to  the  creditor  and  debtor  in  all  respects,  where  both 
are  citizens  or  subjects." 

I  have  little  doubt  that  the  court  was  wrong  in  denying  the 
effect  of  the  discharge  as  against  judgments  rendered  in  the 
state  courts,  when  the  party  goes  voluntarily  and  unnecessarily 
into  those  courts ;  but  the  decision  shows,  in  other  respects,  how 
decidedly  the  British  doctrine  is  repelled  in  the  courts  of  that 
state. 

The  British  doctrine  is  also  unequivocally  repelled  in  a  very 
learned  opinion  delivered  by  Mr.  Justice  Nott,  in  the  court  of 
the  last  resort  in  South  Carolina,  and  in  which  the  whole  court, 
consisting  of  the  common  law  judges  of  the  state,  concurred. 
This  was  in  the  case  of  the  Assignees  of  Thpham  v.  Okap- 
man  ei  al.,  in  which  the  rights  of  the  attaching  creditor  were 
maintained  against  those  of  the  assignees  of  the  bankrupt 
(1  Constitutional  Reports,  page  253);  and  that  the  same  rule  was 
recognized  at  an  early  day  in  the  court  of  Pennsylvania,  appears 
from  the  leading  case  of  PhiUips  v.  Hunter y  (2  H.  Blackstone's 
Reports,  402,)  in  which  a  British  creditor,  who  had  recovered  of 
a  debtor  of  the  bankrupt  in  Pennsylvania,  was  compelled  by  the 
British  courts  to  refund  to  the  assignees  in  England,  as  for 
money  had  and  received  to  their  use. 

I  think  it,  then,  fully  established,  that  in  the  United  States  a 
(creditor  of  the  foreign  bankrupt  may  attach  the  debt  due  the 
foreign  bankrupt,  and  apply  the  money  to  the  satisfaction  of  his 
peculiar  debt,  to  the  prejudice  of  the  rights  of  the  assignees  or 
other  creditors. 

I  do  not  here  speak  of  assignees,  or  rights  created,  under 
the  bankrupt's  own  deed ;  those  stand  on  a  different  ground, 
and  do  not  affect  this  question.  I  confine  myself  to  assign- 
ments, or  transfers,  resting  on  the  operation  of  the  laws  of  the 
country,  independent  of  the  bankrupt's  deed ;  to  the  rights  and 
liabilities  of  debtor,  creditor,  bankrupt,  and  assignees,  as  created 
by  law. 
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What  is  the  actual  bearing  of  this  right  to  attach,  so  generalir 
recognized  by  our  decisions  ? 

It  imports  a  general  abandonment  of  the  British  prindples ; 
for,  according  to  their  laws,  the  assignee  alone  has  the  power 
to  release  the  debtor.  But  the  right  to  attach  necessarily  im- 
plies the  right  to  release  the  debtor,  and  that  right  is  here  as- 
serted under  the  laws  of  a  state  which  is  not  the  state  of  the 
oontract. 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of  bis 
country,  entitled  to  no  more  than  a  rataUe  participation  in  the 
bankrupt's  effects.  But  the  right  to  attach  imports  a  right  to 
exclusive  satisfaction,  if  the  effects  so  attached  should  prove 
adequate  to  make  satisfaction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bank- 
rupt ;  and  who  would  impute  to  the  bankrupt  law  of  another 
country  the  power  to  restrain  the  citizens  of  theee  states  in  the 
exercise  of  their  right  to  go  into  the  tribunals  of  their  own 
country  for  the  recovery  of  debts,  wherever  they  may  have 
originated  ?  Yet,  universally,  after  the  law  takes  the  bankrupt 
into  its  own  hands,  his  creditors  are  prohibited  from  suing. 

Thus  much  for  the  law  of  this  case  in  an  internatioDal  view. 
I  will  consider  it  with  reference  to  the  provisions  of  the  ooosti- 
tution. 

I  have  said  above  that  I  had  no  doubt,  the  erection  o(  a  dis- 
tinct tribunal  for  the  resort  of  citizens  of  other  states  was  in- 
troduced, ex  industridj  into  the  constitution,  to  prevent,  am<Hig 
other  evils,  the  assertion  of  a  power  over  the  rights  of  the  citi- 
zens of  other  states,  upon  the  metaphysical  ideas  of  the  British 
courts  on  the  subject  of  jurisdiction  over  contracts.  And  there 
was  good  reason  for  it ;  for  upon  that  principle  it  is  that  a  power 
is  asserted  over  the  rights  of  creditors  which  involves  a  mere 
mockery  of  justice. 

Thus,  in  the  case  of  Burrows  v.  Jsmtno,  (reported  in  2 
Strange,  and  better  reported  in  Moseley,  and  some  other  books,) 
the  creditor,  residing  in  England,  was  cited,  probably  by  a 
I^card  on  a  door-post  in  Leghorn,  to  appear  there  to  answer 
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to  his  debtor  ;  and  his  debt  passed  upon  bj  the  court,  perhaps, 
without  his  having  ever  heard  of  the  institution  of  legal  process 
to  destroy  it 

The  Scotch,  if  I  remember  correctly,  attach  the  summons  on 
the  flag-staff,  or  in  the  market  place,  at  the  shore  of  Leith ;  and 
the  civil  law  process  by  proclamation,  or  viis  et  modiSy  is  not 
much  better,  as  the  means  of  subjecting  the  rights  of  foreign 
creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  the  jealousies,  recrimina- 
tions, and,  perhaps,  retaliations,  which  might  grow  out  of  it,  are 
avoided,  if  the  power  of  the  states  over  contracts,  after  they 
become  the  subject  exclusively  of  judicial  cognizance,  is  limited 
to  the  controversies  of  their  own  citizens. 

And  it  does  appear  to  me  almost  incontrovertible,  that  the 
states  cannot  proceed  one  step  farther  without  exercising  a  power 
incompatible  with  the  acknowledged  powers  of  other  states,  or 
of  the  United  States,  and  with  the  rights  of  the  citizens  of  other 
states. 

Every  bankrupt  or  insolvent  system  in  the  world  must  par- 
take of  the  chamcter  of  a  judicial  investigation.  Parties  whose 
rights  are  to  be  affected  are  entitled  to  a  hearing.  Hence  every 
system,  in  common  with  the  particular  system  now  before  us, 
professes  to  summon  the  creditors  before  some  tribunal,  to  show 
cause  against  granting  a  discharge  to  the  bankrupt. 

But  on  what  principle  can  a  citizen  of  another  state  be  forced 
into  the  courts  of  a  state  for  this  investigation  ?  The  judgment 
to  be  passed  is  to  prostrate  his  rights ;  and  on  the  subject  of 
these  rights  the  constitution  exempts  him  from  the  jurisdiction 
of  the  state  tribunals,  without  regard  to  the  place  where  the 
contract  may  originate.  In  the  only  tribunal  to  which  he  owes 
allegiance,  the  state  insolvent  or  bankrupt  laws  cannot  be  car- 
ried into  effect ;  they  have  a  law  of  their  own  on  the  subject ;  ^ 
and  a  certificate  of  discharge  under  any  other  law  would  not  be 


•  Act  of  congress  of  January  6th,  1800  (chap.  4,  vol.  iii.  p.  301). 
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acknowledged  as  valid  even  in  the  courts  of  the  state  in  which 
the  court  of  the  United  States  that  grants  it  is  held.  Where 
is  the  reciprocity  ?  Where  the  reason  upon  which  the  state 
courts  can  thus  exercise  a  power  over  the  suitors  of  that  court, 
when  that  court  possesses  no  such  power  over  the  suitors  of  the 
state  courts  ? 

In  fact,  the  constitution  takes  away  the  only  ground  upon 
which  this  eminent  dominion  over  particular  contracts  can  be 
claimed,  which  is  that  of  sovereignty.  For  the  constitutional 
suitors  in  the  courts  of  the  United  States  are  not  only  exempted 
from  the  necessity  of  resorting  to  the  state  tribunak,  but  actu- 
ally cannot  be  forced  into  them.  If,  then,  the  law  of  the  Eng- 
lish courts  had  ever  been  practically  adopted  in  this  country 
in  the  state  tribunals,  the  constitution  has  produced  such  a  radical 
modification  of  state  power  over  even  their  own  contracts,  in 
the  hands  of  individuals  not  subject  to  their  jurisdiction,  as  to 
furnish  ground  for  excepting  the  rights  of  such  individuals  from 
the  power  which  the  states  unquestionably  possess  over  their 
own  contracts  and  their  own  citizens. 

Follow  out  the  contrary  doctrine  in  its  consequences,  and  see 
the  absurdity  it  will  produce. 

The  constitution  has  constituted  courts  professedly  independ- 
ent of  state  power  in  their  judidal  course ;  and  yet  the  judg- 
ments of  those  courts  are  to  be  vacated,  and  their  prisoners  set 
at  large,  under  the  power  of  the  state  courts,  or  of  the  state 
laws,  without  the  possibility  of  protecting  themselves  firom  its 
exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 

No  one  has  ever  imagined  that  a  prisoner,  in  confinemont  un- 
der process  from  the  courts  of  the  United  States,  could  avail  him- 
self of  the  insolvent  laws  of  the  state  in  which  the  court  sits. 
And  the  reason  is,  that  those  laws  are  municipal  and  peculiar, 
and  appertaining  exclusively  to  the  exerciae  of  state  power  in 
that  sphere  in  which  it  is  sovereign,  that  is,  between  its  own 
citizens,  between  suitors  subjected  to  state  power  exclusively,  in 
their  controversies  between  themselves. 
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In  the  courts  of  the  United  States  no  higher  power  is  as- 
serted than  that  of  discharging  the  individual  in  confinement 
under  its  own  process.  This  aifects  not  to  interfere  with  the 
rights  of  creditors  in  the  state  courts  against  the  same  individ- 
ual. Perfect  reciprocity  would  seem  to  indicate  that  no  greater 
power  should  be  exercised  under  stale  authority  over  the  rights 
of  suitors  who  belong  to  the  United  States'  jurisdiction.  Even 
although  the  principle  asserted  in  the  British  courts/ of  supreme 
and  exclusive  power  over  their  own  contracts,  had  obtained  in 
the  courts  of  the  United  States,  I  must  think  that  power  has 
undergone  a  radical  modification  by  the  judicial  powers  granted 
to  the  United  States. 

I,  therefore,  consider  the  dischaige  under  a  state  law  as  in- 
competent to  discharge  a  debt  due  a  citizen  of  another  state  ; 
and  it  follows,  that  the  plea  of  a  discharge  here  set  up  is  in- 
sufficient to  bar  the  rights  of  the  plaintiff. 

Judgment  affirmed. 
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MASON  t;.  HAILE. 

January  TebM)  1827* 

[12  Whetton's  Reporte,  370  -  38$.] 

Hails,  being  imprisoned  for  debt,  in  the  state  of  Rhode 
Island,  at  the  suit  of  Mason,  gave  bonds  that  be  would  re- 
main in  custody  until  ^'  lawfully  discharged."  He  afterwards 
petitioned  the  legislature  for  a  discharge  under  an  old  insolvent 
law,  which  discharge  he  obtained.  He  was  then  sued  on  his 
bonds,  it  being  said  that  the  act  of  the  legislature  discharging 
him  was  unconstitutional  and  void. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court  as 
follows :  — 

The  question  in  this  case  arises  upon  the  following  certificate 
of  a  division  of  opinion  of  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  of  Rhode  Island  :  ''  This 
cause  came  on  to  be  heard,  and  was  argued  by  counsel  on 
both  sides,  and  thereupon  the  following  question  occurred: 
namely,  whether,  upon  the  amended  pleas  in  this  case,  sever- 
ally pleaded  to  the  first  and  second  counts  of  the  plaintiff's 
declaration,  and  to  which  there  are  demurrers,  and  joinders 
in  demurrer,  the  defendant  is  entitled  to  judgment,  on  the 
ground  that  the  matters  set  forth  therein,  on  the  part  of  the 
defendant,  are  suflScient  to  bar  the  action  ;  or  whether  the 
plaintiff  is  entitled,  upon  said  demurrers  and  joinders,  to  judg- 
ment ?  Upon  which  question,  the  court  was  divided  in  opin- 
ion." 

It  is  not  understood  by  this  court,  that  any  question,  as  to 
the  sufl&ciency  of  the  pleas,  in  point  of  form,  is  dmwn  under 
examination,  but  simply,  whether,  upon  the  merits,  the  mat 
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ter  thereby  set  np  is  sufficient  lo  bar  the  action.  The  action 
is  founded  upon  two  several  bonds,  given  by  the  defendant 
lo  the  pkintiff,  and  one  Bates,  whom  the  plaintiff  surYives, 
one  dated  the  14th,  and  the  other  the  29th,  of  March,  1814. 
The  condition  in  both  bonds  is  the  same,  except  as  to  dates 
and  sams,  and  is  as  fUlows:  ^^The  condition  of  the  above 
obligation  is  such,  that  if  the  above  bounden  Nathan  Haile,  now 
a  prisoner  in  the  state's  jail,  in  Providence,  within  the  county 
of  Providence,  at  the  suit  of  said  Mason  and  Bates,  do,  and 
shall  from  henceforth,  continue  to  be  a  true  prisoner,  in  the 
custody,  guard,  and  safe  keeping  of  Andrew  Waterman,  keeper 
of  said  prison,  and  in  the  custody,  guard,  and  safe  keeping  of 
his  deputy,  officers,  and  servants,  or  some  one  of  them,  within 
the  limits  of  said  prison,  until  he  shall  be  lawfully  discharged, 
without  committing  any  manner  of  escape  or  escapes  during  the 
time  of  restraint,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force  and  virtue." 

The-  defence  set  up  by  the  pleas,  to  show  there  has  been 
no  breach  of  the  condition  of  the  bond,  is  substantially,  that 
in  June,  1814,  after  giving  the  bond  in  question,  the  defend- 
ant presented  a  petition  to  the  legislature  of  Rhode  Island, 
praying  relief  and  the  benefit  of  the  insolvent  act  of  1766, 
and  that,  in  the  mean  time,  all  proceedings  against  his  person 
and  estate,  for  the  collection  of  debts,  might  be  stayed,  and 
he  be  liberated  from  jail,  on  giving  bonds  to  return  in  case  his 
petition  should  not  be  granted.  Upcm  this  petition,  the  legis- 
lature, in  February,  1816,  passed  the  following  resolution : 
<<  On  the  petition  of  Nathan  Haile,  praying,  for  the  reasons 
therein  stated,  that  the  benefit  of  an  act,  entitled.  An  Act  for 
the  Relief  of  Insolvent  Debtors,  passed  in  the  year  1756,  be 
extended  to  him,  voted,  that  said  petition  be  continued  until 
the  next  session  of  this  assembly  ;  and  that,  in  the  mean  time, 
all  proceedings  against  the  said  Haile,  on  account  of  his  debts, 
be  stayed ;  and  that  the  said  Haile  be  liberated  from  his  present 
imprisonment  in  the  jail,  in  the  county  of  Providence,  on  his 
giving  sufficient  bond  to  the  sherifi'  of  the  county,  conditioned 
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to  return  to  jail  in  case  said  petition  is  not  granted."  The 
defendant,  after  the  passing  of  this  resolution,  gave  the  bond 
required  by  it,  and,  on  the  twenty-eighth  of  the  same  month, 
was  discharged  from  imprisonment,  and  has  ever  since  been  at 
laige,  out  of  the  custody  of  the  sheriff.  In  February,  1816, 
the  legislature,  upon  a  due  hearing,  gmnted  the  prayer  of  the 
defendant,  and  passed  the  following  resolution  :  ''  On  the  peti- 
tion of  Nathan  Haile,  of  Foster,  praying,  for  the  reasons  therein 
stated,  that  the  benefit  of  an  act,  passed  in  June,  1756,  for  the 
relief  of  insolvent  debtors,  may  be  extended  to  him,  voted,  that 
the  prayer  of  the  said  petition  be,  and  the  same  is  hereby, 
granted."  By  the  granting  of  the  prayer  of  the  petition  the 
condition  of  the  second  bond  given  to  the  sheriff  was  compUed 
with,  and  the  bond  became  extinguished. 

The  defendant  afterwards  proceeded  to  take  the  benefit  of 
the  insolvent  act  revived  in  his  favor,  according  to  the  statute 
provisions,  and  received,  in  due  form  from  the  proper  court, 
a  judgment  <<  that  he  should  be,  and  thereby  was,  fully  dis- 
chaiged  of  and  from  all  debts,  contracts,  and  demands,  of  every 
name,  nature,  and  kind,  outstanding  against  him,  debts  due  to 
the  state  aforesaid,  or  to  the  United  States,  excepted,  and  from 
all  imprisonment,  arrest,  and  restraint  of  his  person  therefor." 
The  insolvent  act  of  1756  is  not  considered  in  force  as  a 
general  and  permanent  law,  but  the  legislature  of  Rhode  Island 
has  been  in  the  constant  habit  of  entertaining  petitions  like 
the  present,  and  has,  by  the  general  law  of  1798,  (now  in  force,) 
prescribed  the  mode  by  which  such  petitions  are  to  be  regu- 
lated, and  in  case  of  granting  the  prayer  of  the  petiUoD,  the 
course  is  to  pass  an  act  or  resolution,  giving  the  benefit  of  the 
act  of  1756  to  the  petitioner,  and  thus,  in  effect,  reviving  it  for 
his  particular  benefit.  So  that  the  mode  pursued  to  obtain  the 
discharge  of  the  defendant,  as  set  out  in  the  pleas,  was  accord- 
ing to  the  established  course  of  proceeding  in  cases  of  insol- 
vency, and  in  conformity  to  the  laws  of  Rhode  Island,  by  which 
the  defendant  was  discharged  from  ail  his  contracts,  and  from 
imprisonment. 
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The  effect  of  this  discharge  upon  the  original  judgment 
against  Haile  is  not  now  drawn  in  question.  The  only  in- 
quiry is,  whether  he  has  violated  the  condition  of  his  bonds 
of  March,  1814,  by  going  at  large,  under  the  authority  and 
sanction  of  the  resolutions  of  the  legislature,  as  before  stated. 
His  bond  required  him  to  remain  a  true  prisoner,  until  he 
should  be  lawfully  discharged,  without  committing  any  manner 
of  escape  during  the  time  of  restraint.  The  bond  is  not  that 
he  shall  remain  a  true  prisoner  until  the  debt  shall  be  paid* 
Nor  is  there  anything  upon  the  face  of  the  bond,  or  if  we  look 
out  of  it  to  the  known  and  established  laws  and  usages  in 
that  state,  calling  for  such  a  construction.  A  lawful  discharge, 
in  its  general  signification,  will  extend  to,  and  be  satisfied 
by,  any  discharge  obtained  under  the  legislative  authority  of 
the  state.  And  it  is  not  unreasonable  to  consider  such  prison 
bonds  as  given  subject  to  the  ordinary  and  well  known  prac- 
tice in  Rhode  Island,  for  the  legislature  to  entertain  petitions 
in  the  manner  pursued  by  the  defendant  to  obtain  the  benefit 
of  the  insolvent  act  of  1756,  in  the  manner  in  which  these 
petitions  are  received  and  proceeded  upon,  as  prescribed  by 
the  act  of  1798.  And,  indeed,  this  cannot  strictly  be  con- 
sidered a  private  contract  between  the  parties,  but  rather  as 
a  statute  engagement,  imposed  by  an  act  of  the  legislature, 
and  as  a  part  of  the  process  under  which  the  defendant  was 
held  as  a  prisoner.  And  with  the  full  knowledge  of  this  regu- 
lation and  practice,  it  is  hardly  to  be  presumed,  that  such  dis- 
charges were  not  understood  to  be  lawful  discharges.  And 
the  same  remarks  will  apply  to  the  term  '^ escape"  in  the  bond, 
which  can  mean  no  more  than  a  departure  from  the  limits 
without  hwful  authority.  Suppose  the  legislature,  after  the 
execution  of  this  bond,  had  enlarged  the  jail  limits  ?  It  surely 
would  not  have  been  an  escape  for  the  defendant  to  have 
availed  himself  of  the  enlarged  limits,  and  gone  beyond  his 
former  bounds.  And  yet,  if  the  limits  prescribed  at  the  time 
the  bond  was  executed  are  to  govern  the  effect  and  operation 
of  the  bond,  it  would  be  an  escape.     Such  bonds  may  well  be 
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considered  as  an  enlargement  of  the  prison  limits,  and  a  mere 
modification  of  the  imprisonment,  according  to  the  proTisions  of 
the  laws  of  Rhode  Island. 

Can  it  be  doubted  bat  the  legislatures  of  the  states,  so  far 
as  relates  to  their  own  process,  have  a  right  to  abolish  impris- 
onment for  debt  altogether,  and  that  such  law  might  extend 
to  present  as  well  as  future  imprisonment  ?  We  are  not  aware 
that  such  a  power  in  the  states  has  ever  been  questioned.  And 
if  such  a  general  law  would  be  valid  under  the  constitution 
of  the  United  States,  where  is  the  prohibition  to  be  found, 
that  denies  to  the  state  of  Rhode  Island  the  right  of  applying 
the  same  remedy  to  individual  cases  ?  This  is  a  measure  which 
must  be  regulated  by  the  views  of  policy  and  expediency  en- 
tertained by  the  state  legislatures.  Such  laws  act  merely  upon 
the  remedy,  and  that  in  part  only.  They  do  not  take  away 
the  entire  remedy,  but  only  so  far  as  imprisonment  forms  a 
part  of  such  remedy.  The  doctrine  of  this  court  in  the  case 
of  Sturgea  v.  Growmnshidd  (4  Wheaton's  Reports,  200) 
applies  with  full  force  to  the  present  case.  <' Imprisonment 
of  the  debtor/'  say  the  court,  <<  may  be  a  punishment  for  not 
performing  his  contract,  or  may  be  allowed  as  a  means  for  in- 
ducing him  to  perform  it.  But  a  state  may  refuse  to  inflict 
this  punishment,  or  may  withhold  it  altogether,  and  leave  the 
contract  in  full  force.  Imprisonment  is  no  part  of  the  contract, 
and  simply  to  release  the  prisoner  does  not  impair  its  obliga- 
tion." 

In  whatever  light,  therefore,  the  question  is  viewed,  no  breach 
of  the  condition  of  the  bond,  according  to  its  true  sense  and 
interpretation,  has  been  committed.  The  liberation  of  the 
defendant  from  confinement,  on  his  giving  bond  to  the  sheriff 
to  return  to  jail. in  case  his  petition  for  a  discharge  should  not 
be  granted,  was  sanctioned  by  the  due  exercire  of  legislative 
power,  and  was  analogous  to  extending  to  him  more  enlaiged 
jail  limits,  and  would  not  be  considered  an  escape.  And  both 
this  and  the  final  discharge,  so  far,  at  all  events,  as  it  related  to 
the  imprisonment  of  the  defendant,  affected  the  remedy  in  port 
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only,  and  was  in  the  due  and  ordinary  exercise  of  the  powers 
vested  in  the  legislature  of  Rhode  Island,  and  was  a  lawful 
discharge,  and  no  escape,  and,  of  course,  no  breach  of  the  con- 
dition of  the  bond  in  question. 

It  must,  accordingly,  be  certified  to  the  circuit  court,  that  the 
matters  set  forth  in  the  defendant's  amended  pleas  are  sufficient 
to  bar  the  plaintiff's  action. 
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SATTERLEE  v.   MATTHEWSON. 
January  Term,  1829. 

[2  Peters'fl  Reports,  380 -416.] 

One  Elisha  Matthewson  married  the  sister  of  one  Elisha 
Satterlee,  and  with  him,  in  1784-5,  took  possession  of  some 
lands  in  Pennsylvania  under  a  supposed  title  from  the  Susquehan- 
na Company.  They  held  the  whole  tract  in  common  till  1790, 
when  it  was  agreed  that  Matthewson  should  occupy  all  of  the 
tract  west  of  the  Susquehanna  river,  holding  Satterlee's  portion 
thereof  as  his  tenant ;  while  Satterlee  was  to  hold  all  of  the 
tract  east  of  the  river,  being  Matthewson's  tenant  for  his  share 
of  that  portion.  It  was  also  agreed,  that  either  might  put  an 
end  to  the  tenancy  at  the  close  of  any  year,  in  which  case  each 
was  to  be  put  in  possession  of  his  share  of  the  lands. 

In  1805  Matthewson  died,  leaving  his  share  of  the  lands  to 
his  widow  during  her  life,  and  to  their  children  afterward.  Sat- 
terlee refused  to  give  his  sister  possession  of  the  part  which  be 
held  of  her  property ;  but  she  in  1812  applied  for  and  obtained 
a  patent  for  the  lands  from  Pennsylvania.  As  Satterlee,  being 
tenant,  could  not,  under  the  common  law,  dispute  his  landlord's 
title,  he  bought  an  old  Pennsylvania  claim  to  the  lands  on  a 
patent  issued  in  1781,  had  it  conveyed  to  his  son,  and,  by  tak- 
ing advantage  of  a  law  then  existing,  in  1813,  caused  his  son 
to  eject  him  from  the  land  under  the  old  patent,  without  bis 
sister  being  notified,  and  then  received  a  lease  from  his  son  for 
life  for  the  sum  of  one  dollar  ;  by  this  means  throwing  off  his 
tenantship  to  his  sister,  Mrs.  Matthewson. 

She  commenced  a  suit  against  him  in  the  court  of  common 
pleas,  and  his  son  caused  himself  to  be  made  co-defendant 
On  the  trial  the  verdict  and  judgment  were  in  her  favor,  on  the 
ground  that  the  purchase  of,  and  lea^e  by,  the  son,  was  all  a 
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trick ;  and  that  the  father,  being  her  tenant,  could  not  dispute 
her  title* 

Satteriee  took  the  cause  to  the  supreme  court  of  Pennsylva- 
nia, where  it  was  decided,  that,  under  the  title  by  which  Mat- 
thewson  and  Satteriee  originally  held,  called  a  Connecticut  title, 
the  relation  of  landlord  and  tenant  could  not  exist ;  and  the 
court  reversed  the  decision  below  and  awarded  a  new  trial. 

Immediately  after  this  decision  the  legislature  of  Pennsylva- 
nia passed  a  law  enacting  that  the  relation  of  landlord  and 
tenant  should  exist  under  a  Connecticut  title  as  under  any 
other. 

When  the  cause  came  on  again  in  the  court  of  common 
pleas,  this  law  was  held  binding,  and  verdict  and  judgment 
were  again  given  for  Mrs.  Matthewson.  To  the  opinion  of  the 
court  which  produced  this  verdict  a  bill  of  exceptions  was 
taken,  and  the  case  tried  again  before  the  supreme  court  of 
Pennsylvania,  which  affirmed  the  judgment  of  the  court  below. 
Satteriee  (the  son,  the  father  being  dead)  then  brought  the 
cause  to  the  supreme  court  of  the  United  States,  on  a  writ  of 
error,  alleging  the  act  of  Pennsylvania,  before  referred  to,  to  be 
unconstitutional. 

The  opinion  of  the  court  was  delivered  by  Judge  Washing- 
t<Mi  as  follows :  — 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsylvania. 
An  ejectment  was  commenced  by  the  defendant  in  error  in  the 
court  of  common  pleas  against  Elisha  Satteriee  to  recover  the 
land  in  controversy,  and,  upon  the  motion  of  the  plaintiff  in 
error,  he  was  admitted,  as  her  landlord,  a  defendant  to  the 
guit.  The  plaintiff  at  the  trial  set  up  a  title  under  a  war- 
rant dated  the  10th  of  January,  1812,  founded  upon  an  im- 
provement in  the  year  1785,  which,  it  was  admitted,  was  under 
a  Connecticut  title,  and  a  patent  bearing  date  the  19th  of  Feb- 
ruary, 1813. 

The  defendant  claimed  title  under  a  patent  issued  to  Whar- 
ton in  the  year  1781,  and  a  conveyance  by  him  to  John  F. 
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Satterlee,  in  April,  1812.  It  was  contended  on  the  part  of  the 
plaintiff,  that,  admitting  the  defendant's  title  to  be  the  oldest 
and  best,  yet  he  was  stopped  from  setting  it  up  in  that  suit,  as 
it  appeared  in  evidence  that  he  had  come  into  possession  as 
tenant  to  the  plaintiff  some  time  in  the -year  1790.  The  court 
of  common  pleas  decided  in  favor  of  the  plaintiff  upon  the 
ground  just  stated,  and  judgment  was  accordingly  rendered  for 
her.  Upon  a  writ  of  error  to  the  supreme  court  of  that  state, 
that  court  decided,  in  June,  1825,  (13  Sergeant  and  Rawle's 
Reports,  133,)  that,  by  the  settled  law  of  Pennsylvania,  the  re- 
lation of  landlord  and  tenant  could  not  subsist  under  a  Con- 
necticut title ;  upon  which  ground  the  judgment  was  reversed, 
and  a  venire  facias  de  novo  was  awarded. 

On  the  8th  of  April,  1826,  and  before  the  second  trial  of  this 
cause  took  place,  the  legislature  of  that  state  passed  a  law  in 
substance  as  fdlows,  namely,  ^^  that  the  relation  of  landlord 
and  tenant  shall  exist,  and  be  held  as  fully  and  effectually  be- 
tween Connecticut  settlers  and  Pennsylvania  claimants  as 
between  other  citizens  of  this  commonwealth,  on  the  trial  of 
any  cause  now  pending,  or  hereafter  to  be  brought  within 
this  commonwealth,  any  law  or  usage  to  the  contrary  notwith- 
standing.'' 

Upon  the  retrial  of  this  cause  in  the  inferior  court,  in  May, 
1826,  evidence  was  given  conducing  to  prove  that  the  land 
in  dispute  was  purchased  of  Wharton  by  Elisha  Satteriee,  the 
father  of  John  F.  Satteriee,  and  that  by  his  direction  the  con- 
veyance was  made  to  the  son.  It  further  appeared  in  evidence, 
that  the  son  brought  an  ejectment  against  his  father  in  the  year 
1813,  and  by  some  contrivance  between  those  parties,  alleged 
by  the  plaintiff  below  to  be  merely  colorable  and  fraudulent, 
for  the  purpose  of  depriving  her  of  her  possession,  obtained  a 
judgment  and  execution  thereon,  under  which  the  possesrion 
was  delivered  to  the  plaintiff  in  that  suit,  who  immediately 
afterwards  leased  the  premises  to  the  father  for  two  lives,  at  a 
rent  of  one  dollar  per  annum.  The  fairness  of  the  transac- 
tions was  made  a  question  on  the  trial,  and  it  was  asBerted 
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by  the  plaintiff,  that,  notwithstanding  the  eviction  of  Elisha 
Satterlee  under  the  above  proceedings,  he  still  continued  to  be 
her  tenant. 

The  judge,  after  noticing  in  his  charge  the  decision  of  the 
supreme  court  in  1825,  and  the  act  of  assembly  before  recited, 
stated  to  the  jury  the  general  principle  of  law,  which  prevents 
a  tenant  from  controverting  the  title  of  his  landlord  by  showing 
it  to  be  defective,  the  exception  to  that  principle  where  the 
landlord  claims  under  a  Connecticut  title,  as  laid  down  by  the 
above  decision,  and  the  effect  of  the  act  of  assembly  upon  that 
decision,  which  act  he  pronounced  to  be  binding  on  the  court. 
He,  therefore,  concluded,  and  so  charged  the  jury,  that,  if  they 
should  be  satisfied,  from  the  evidence,  that  the  transactions  be- 
tween the  two  Satterlees  before  mentioned  were  bond  ./We, 
and   that  John  F.  Satterlee  was  the  actual  purchaser  of  the 
land,  then  the  defendants  might  set  up  the  eviction  as  a  bar  to 
the  plaintiff's  recovery  as  landlord.     But  that,  if  the  jury  should 
be  satisfied   that  those  transactions  were  collusive,  and  that 
Elisha  Satterlee  was  in  fact  the  real  purchaser,  and  the  name 
of  his  son  inserted  in  the  deed  for  the  fraudulent  purpose  of 
destroying  the  right  of  the  plaintiff  as  landlord  ;  then  the  mere- 
ly claiming  under  a  Connecticut  title  would  not  deprive  her  of 
her  right  to  recover  in  that  suit. 

To  this  charge,  of  which  the  substance  only  has  been  stated^ 
an  exception  was  taken,  and  the  whole  of  it  is  spread  upon  the 
record.  The  jury  found  a  verdict  for  the  plaintiff;  and  judg- 
ment being  rendered  for  her,  the  cause  was  again  taken  to  the 
supreme  court  by  a  writ  of  error. 

The  only  question  which  occurs  in  this  cause,  which  it  is 
competent  to  this  court  to  decide,  is,  whether  the  statute  of 
Pennsylvania,  which  has  been  mentioned,  of  the  8th  of  April, 
1826,  is  or  is  not  objectionable,  on  the  ground  of  its  repug- 
nancy to  the  constitution  of  the  United  States.  But  before 
this  inquiry  is  gone  into,  it  will  be  proper  to  dispose  of  a  pre- 
liminary objection  made  to  the  jurisdiction  of  this  court,  upon 
the  ground,  that  there  is  nothing  apparent  on  this  record  to 
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raise  that  question,  or  otherwise  to  bring  this  case  within  any 
of  the  provisions  of  the  twenty-fifth  section  of  the  judiciary 
act  of  1789. 

Questions  of  this  nature  have  frequently  occurred  in  this 
courty  and  have  given  occasion  for  a  critical  examination  of  ibe 
above  section,  which  has  resulted  in  the  adoption  of  certain 
principles  of  construction  applicable  to  it,  by  which  the  objection 
now  to  be  considered  may,  without  much  difficulty,  be  decided.* 
One  of  those  principles  is,  that,  if  it  sufficiently  appear  from  the 
record  itself,  that  the  repugnancy  of  a  statute  of  a  state  to 
the  constitution  of  the  United  States  was  drawn  into  question, 
or  that  that  question  was  applicable  to  the  case,  this  court  has 
jurisdiction  of  the  cause  under  the  section  of  the  act  referred  to ; 
although  the  record  should  not,  in  terms,  state  a  misconstruction 
of  the  constitution  of  the  United  States,  or  that  the  repug- 
nancy of  the  statute  of  the  state  to  any  part  of  that  constitution 
was  drawn  into  question. 

Now  it  is  manifest  from  this  record,  not  only  that  the  con- 
stitutionality of  the  statute  of  the  8th  of  April,  1826,  was 
drawn  into  question,  and  was  applicable  to  the  case,  but  that  it 
was  so  applied  by  the  judge,  and  formed  the  basis  of  his  o|Mn- 
ion  to  the  jury,  that  they  should  find  in  favor  of  the  plaintiff, 
if  in  other  respects  she  was  entitled  to  a  verdict.  It  is  equally 
manifest  that  the  right  of  the  plaintiff  to  recover  in  that  action 
depended  on  that  statute  ;  the  effect  of  which  was  to  change 
the  law,  as  the  supreme  court  had  decided  it  to  be  in  this  very 
case  in  the  year  1825.     (13  Sergeant  and  Rawle,  133.) 

That  the  charge  of  the  judge  forms  a  part  of  this  record  is 
unquestionable.  It  was  made  so  by  the  bill  of  exceptions,  and 
would  have  been  so  without  it,  under  the  statute  of  the  24th  of 
February,  1806,  of  that  state  ;  which  directs,  that,  in  all  cases  in 
which  the  opinion  of  the  court  shall  be  delivered,  if  either 
party  require  it,  it  is  made  the  duty  of  the  judges  to  reduce 

•2  Wheaton's  Reports,  363;  4  Wheaton's  Reports,  311;  12  Wbeston'i 
Reports,  117. 

8  P*t.  410. 


SATTERLEE    V,    HATTHEWSON.  691 

the  opinion,  with  their  reasons  therefor,  to  writing,  and  to  file 
the  same  of  record  in  the  cause.  In  the  case  of  Downing  v. 
Baldwin^  (1  Sergeant  and  Rawie,  298,)  it  was  decided  by  the 
supreme  court  of  Pennsylvania,  that  the  opinion  so  filed  be- 
comes part  of  the  record,  and  that  any  error  in  it  may  be 
taken  advantage  of  on  a  writ  of  error  without  a  bill  of  ex- 
ceptions. 

It  will  be  suflScient  to  add  that  this  opinion  of  the  court  of 
common  pleas  was,  upon  a  writ  of  error,  adopted  and  aflirmed 
by  tlie  supreme  court ;  and  it  is  the  judgment  of  that  court 
upon  the  point  so  decided  by  the  inferior  court,  and  not  the 
reasoning  of  the  judges  upon  it,  which  this  court  is  now  called 
upon  to  revise. 

We  come  now  to  the  main  question  in  this  cause.  Is  the 
act  which  is  objected  to  repugnant  to  any  provision  of  the  con- 
stitution of  the  United  States  ?  It  is  alleged  to  be  so  by  the 
counsel  for  the  plaintiff  in  error,  for  a  variety  of  reasons ;  and 
particularly,  because  it  impairs  the  obligation  of  the  contract 
between  the  state  of  Pennsylvania  and  the  plaintiff  who  claims 
title  under  her  grant  to  Wharton,  as  well  as  of  the  contract 
between  Satterlee  and  Matthewson ;  because  it  creates  a 
contract  between  parties  where  none  previously  existed,  by 
rendering  that  a  binding  contract  which  the  law  of  the  land 
had  declared  to  be  invalid ;  and  because  it  operates  to  divest 
and  destroy  the  vested  rights  of  the  plaintiff.  Another  objec- 
tion relied  upon  is,  that,  in  passing  the  act  in  question,  the  legis- 
lature exercised  those  functions  which  belong  exclusively  to  the 
judicial  branch  of  the  government. 

Let  these  objections  be  considered.  The  grant  to  Wharton 
bestowed  upon  him  a  fee  simple  estate  in  the  land  granted, 
together  with  all  the  rights,  privileges,  and  advantages  which,  by 
the  laws  of  Pennsylvania,  that  instrument  might  legally  pass. 
Were  any  of  those  rights,  which,  it  is  admitted,  vested  in  his 
vendee  or  alienee,  disturbed,  or  impaired,  by  the  act  under  con- 
sideration ?  It  does  not  appear  from  the  record,  or  even  from 
the  reasoning  of  the  judges  of  either  court,  that  they  were  in 
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any  instance  denied,  or  even  drawn  into  question.  Before 
Satterlee  became  entitled  to  any  part  of  the  land  in  dispate 
under  Wharton,  he  had  voluntarily  entered  into  a  contract 
with  Matthewson,  by  which  he  became  his  tenant,  under  a  stip- 
ulation that  either  of  the  parties  might  put  an  end  to  the  ten- 
ancy at  the  termination  of  any  one  year.  Under  this  new 
contract,  which,  if  it  was  ever  valid,  was  still  subsisting  and  io 
full  force  at  the  time  when  Satterlee  acquired  the  title  of 
Wharton,  he  exposed  himself  to  the  operation  of  a  certain 
principle  of  the  common  law,  which  estopped  him  from  con- 
troverting the  title  of  his  landlord,  by  setting  up  a  better 
title  to  the  land  in  himself,  or  one  outstanding  in  some  third 
person. 

It  is  true  that  the  supreme  court  of  the  state  decided,  in  the 
year  1825,  that  this  contract,  being  entered  into  with  a  person 
claiming  under  a  Connecticut  title,  was  void  ;  so  that  the  prin- 
ciple of  law  which  has  been  mentioned  did  not  apply  to  it 
But  the  legislature  afterwards  declared  by  the  act  under  exam- 
ination, that  contracts  of  that  nature  were  valid,  and  that  the 
relation  of  landlord  and  tenant  should  exist,  and  be  held  effect- 
ual, as  well  in  contracts  of  that  description',  as  in  those  between 
other  citizens  of  the  state. 

Now  this  law  may  be  censured,  as  it  has  been,  as  an  un- 
wise and  unjust  exercise  of  legislative  power ;  as  retrospec- 
tive in  its  operation  ;  as  the  exercise,  by  the  legislature,  of 
a  judicial  function ;  and  as  creating  a  contract  between  par- 
ties where  none  previously  existed.  All  this  may  be  admit- 
ted ;  but  the  question  which  we  are  now  considering  is,  Does 
it  impair  the  obligation  of  the  contract  between  the  state 
and  Wharton,  or  his  alienee?  Both  the  decision  of  the 
supreme  court,  in  1825,  and  this  act,  operate  not  upon  that 
contract,  bat  upon  the  subsequent  contract  between  Satter- 
lee and  Matthewson.  No  question  arose,  or  was  decided, 
to  disparage  the  title  of  Wharton,  or  of  Satterlee  as  his 
vendee.  So  far  from  it,  that  the  judge  stated,  in  his  charge 
to  the  jury,  that,  if  the  transactions  between  John   F.  Sat- 
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terlee  and  Elisha  Satterlee  were  fair,  then  the  elder  title  of 
the  defetidant  must  prevail,  and  he  would  be  entitled  to  a 
verdict. 

We  are,  then,  to  inquire  whether  the  obligation  of  the  con- 
tract between  Satterlee  and  Matthewson  was  impaired  by  this 
statute.     The  objections  urged  at  the  bar,  and  the  arguments 
in  support  of  them,  apply  to  that  contract,  if  to  either.     It  is 
that  contract  which  the  act  declared  to  be  valid,  in  opposition 
to  the  decision  of  the  supreme  court ;  and  admitting  the  cor- 
rectness of  that  decision,  it  is  not  easy  to  perceive  how  a  law, 
which  gives  validity  to  a  void  contract,  can  be  said  to  impair 
the  obligation  of  that  contract.     Should  a  statute  declare,  con- 
trary to  the  general  principles  of  law,  that  contracts  founded 
upon  an  illegal  or  immoral  consideration,  whether  in  existence 
mt  the  time  of  passing  the  statute,  or  which  might  hereafter  be 
entered  into,  should  nevertheless  be  valid  and  binding  upon  the 
parties ;  all  would  admit  the  retrospective  character  of  such  an 
enactment,  and  that  the  effect  of  it  was  to  create  a  contract 
between  parties  where  none  had  previously  existed.     But   it 
surely  cannot  be  contended,  that  to  create  a  contract,  and  to 
destroy  or  impair  one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in  question  be  not  to  impair  the 
obligation  of  either  of  those  contracts,  and  none  other  appear 
upon  this  record,  is  there  any  other  part  of  the  constitution  of 
the  United  States  to  which  it  is  repugnant  ?  It  is  said  to  be 
retrospective.  Be  it  so ;  but  retrospective  laws,  which  do  not 
impair  the  obligation  of  contracts,  or  partake  of  the  character 
of  ex  post  facto  laws,  are  not  condemned  or  forbidden  by  any 
part  of  that  instrument. 

All  the  other  objections  which  have  been  made  to  this  stat- 
ute admit  of  the  same  answer.  There  is  nothing  in  the  con- 
stitution of  the  United  States  which  forbids  the  legislature  of 
a  state  to  exercise  judicial  functions.  The  case  of  Ogden  v. 
Blackledge  came  into  this  court  from  the  circuit  court  of 
the  United  States,  and  not  from  the  supreme  court  of  North 

Carolina;  and  the  question,  whether  the  act  of  1799,  which 
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partook  of  a  judicial  character,  was  repugnant  to  the  consti- 
tution of  the  United  States,  did  not  arise,  and,  consequent!?, 
was  not  decided.  It  may  safely  be  affirmed,  that  no  case 
has  ever  been  decided  in  this  court,  upon  a  writ  of  error  to  a 
state  court,  which  affords  the  slightest  countenance  to  this 
objection. 

The  objection,  however,  which  was  most  pressed  upon  the 
court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in  error, 
was,  that  the  effect  of  this  act  was  to  divest  rights  which  were 
vested  by  law  in  Satterlee.  There  is  certainly  no  part  of  the 
constitution  of  the  United  States  which  applies  to  a  state  law 
of  this  description  ;  nor  are  we  aware  of  any  decision  of  this, 
or  of  any  circuit  court,  which  has  condemned  such  a  law  upon 
this  ground,  provided  its  effect  be  not  to  impair  the  obligation 
of  a  contract ;  and  it  has  been  shown,  that  the  act  in  question 
has  no  such  effect  upon  either  of  the  contracts  which  have  been 
before  mentioned. 

In  the  case  of  Fktcher  v.  Peck,  it  was  stated  by  the  chief 
justice,  that  it  might  well  be  doubted,  whether  the  nature  of 
society  and  of  government  do  not  prescribe  some  limits  to 
the  legislative  power;  and  he  asks,  "if  any  be  ]»e8cribed, 
where  are  they  to  be  found,  if  the  property  of  an  individual, 
feirly  and  honestly  acquired,  may  be  seized  without  com- 
pensation ? "  It  is  nowhere  intimated  in  that  opinion,  that  a 
state  statute,  which  divests  a  vested  right,  is  repugnant  to  the 
constitution  of  the  United  States ;  and  the  case  in  which  that 
opinion  was  pronounced  was  removed  into  this  court  by  writ 
of  error,  not  from  the  supreme  court  of  a  state,  but  from  a  cir- 
cuit court. 

The  strong  expressions  of  the  court  upon  this  point,  in  the 
cases  of  Vanhome's  Leasee  v.  Darrance,  and  I%e  Society  far 
the  Propagation  of  the  Gospel  v.  Wheeler,  were  founded  ex- 
pressly on  the  constitution  of  the  respective  states  in  which 
those  cases  were  tried. 

We  do  not  mean  in  any  respect  to  impugn  the  correctness  of 
the  sentiments  expressed  in  those  cases,  or  to  question  the  cor- 
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rectness  of  a  circuit  court  sitting  to  administer  the  laws  of  a 
state,  in  giving  to  the  constitution  of  that  state  a  paramount 
authority  over  a  legislative  act  passed  in  violation  of  it.  We 
intend  to  decide  no  more  than  that  the  statute  objected  to  in 
this  case  is  not  repugnant  to  the  constitution  of  the  United 
States,  and  that,  unless  it  be  so,  this  court  has  no  authority,  un- 
der the  twenty-fifth  section  of  the  judiciary  act,  to  reexamine 
and  to  reverse  the  judgment  of  the  supreme  court  of  Pennsyl-- 
vania  in  the  present  case. 

That  judgment,  therefore,  must  be  afllirmed  with  costs. 

9  Pat.  414. 
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We,  the  people  of  the  United  Stated,  in  order  to  form  a 
morq  perfect  union,  establish  justice,  insure  domestic  tranquil- 
lity, provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 


ARTICLE  I. 

SECTION    I. 

All  legislative  powers  herein  granted  shall  be  vested  in  a 
congress  of  the  United  States,  which  shall  consist  of  a  senate 
and  house  of  representatives. 

SECTION    II. 

The  house  of  representatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  states, 
and  the  electors  in  each  state  shall  have  \he  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legidature. 

No  person  shall  be  a  representative  who  shall  not  have 
attained  to  the  age  of  twenty-five  years,  and  been  seven  years  a 
dtisen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 
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RepresenUitiTes  and  direct  taxes  shall  be  apportioned  amHig 
the  several  states,  which  may  be  induded  within  tlus  onioD, 
acGording  to  their  respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  peisons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding  Indians 
not  taxed,  three-fifths  of  all  other  persons.  The  actual  enu- 
meration shall  be  made  within  three  years  afler  the  first  meet- 
ing of  the  congress  of  the  United  States,  and  within  every 
subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct  The  number  of  representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  state. shall  have  at  least 
one  representative ;  and  until  such  enumeration  shall  be  made, 
the  state  of  New  Hampshire  shall  be  entitled  to  choose  three, 
Massachusetts  eight,  Rhode  Island  and  Providence  Plantations 
one,  Ck>nnecticut  five.  New  York  six,  New  Jersey  four,  Pennsyl- 
vania eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North 
Carolina  five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state, 
the  executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker 
and  other  officers ;  and  shall  have  the  sole  power  of  impeach- 
ment 

SECTION    III. 

The  senate  of  the  United  States  shall  be  composed  of  two 
senators  from  each  state,  chosen  by  the  legislature  thereof,  for 
six  years ;  and  each  senator  shall  have  one  vote. 

Immedifttely  after  they  shall  be  assembled  in  consequence 
of  the  first  election,  they  shall  be  divided,  as  equally  as  may  be, 
into  three  classes!  The  seats  of  tlie  senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one-thiid 
may  be  chosen  every  second  year ;  and  if  vacancies  happen  by 
resignation,  or  otherwise,  during  the  recess  of  the  l^islatnie  of 
any  state,  the  executive  thereof  may  make  temporary  ^>p(Hnt- 
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ments  until  the  next  meeting  of  the  legislature,  which  shall  then 
fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabit- 
ant of  that  state  for  which  he  shall  be  chosen. 

The  vice-president  of  the  United  States  shall  be  president 
of  the  senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

The  senate  shall  choose  their  other  officers,  and  also  a 
president  pro  tempore,  in  the  absence  of  the  vice-president,  or 
when  he  shall  exercise  the  office  of  president  of  the  United 
States. 

The  senate  shall  hiave  the  sole  power  to  try  all  impeach- 
ments. When  sitting  for  that  purpose,  they  shall  be  on  oath  or 
affirmation.  When  the  president  of  the  United  States  is  tried, 
the  chief  justice  shall  preside.  And  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members 
present. 

Judgment  in  cases  of*  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  ^ny  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall,  nevertheless,  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  accord- 
ing to  law. 

Si^CTION    IV. 

The  times,  places,  and  manner  of  holding  elections  for  sena- 
tors and  representatives  shall  be  prescribed  Jn  each  state  by 
the  legislature  thereof;  but  the  congress  may,  at  any  time,  by 
law,  make  or  alter  such  regulations,  except  as  to  the  places  of 
choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year ; 
and  such  meeting  shall  be  on  the  first  Monday  in  December, 
unless  they  shall  by  law  appoint  a  different  day. 
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SECTION  V. 


Each  house  shall  be  the  judge  of  the  electioM,  returns,  and 
qualifications  of  its  own  members;  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  business  ;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in  such  manner  and  under  such 
penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings; 
punish  its  members  for  disorderly  behavior;  and,  with  the 
concurrence  of  two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings ;  and, 
from  time  to  time,  publish  the  same,  excepting  such  ports  as 
may  in  their  judgment  require  secrecy ;  and  the  yeas  and  nays 
of  the  members  of  either  house,  on  any  question,  shall,  at  the 
dewe  of  one-fifth  of  those  present,  be  entered  on  the  joar- 
nal* 

Neither  house,  during  the  session  of  congress,  shall,  witboat 
the  consent  of  the  other,  adjourn  for  more  than  three  days,  noi 
to  any  other  place  than  that  in  which  the  two  houses  shall  be 
sitting. 

SECTION    VI. 

The  senators  and  represenlatiTes  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  by  law,  and  paid  oat  of 
the  treasury  of  the  United  States.  They  shall,  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged 
from  arrest,  during  their  attendance  at  the  session  of  their 
respective  houses,  and  in  going  to  or  returning  from  the  same ; 
and  for  any  speech  or  debate  in  either  house  they  shall  not  be 
questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which 
he  was  elected,  be  appointed  to  any  civil  office,  under  the  ao- 
thority  of  the  United  States,  which  shall  have  been  created,  or 
the  emoluments  whereof  shall  have  been  increased,  during  such 
time ;  and  no  person,  holding  any  office  under  the  United 
States,  shall  be  a  member  of  either  house,  during  his  oontinu- 
anoe  in  office. 
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SECTION    ¥11. 

All  bills  for  raising  a  revenae  shall  originate  in  the  house  of 
representatives;  but  the  senate  may  propose  or  concur  with 
amendments,  as  on  other  bills. 

Every  bill,  which  shall  have  passed  the  house  of  representa- 
tives and  the  senate,  shall,  before  it  become  a  law,  be  presented 
to  the  president  of  the  United  States ;  if  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it,  with  his  objections,  to  that 
house  in  which  it  shall  have  originated,  who  shall  enter  the 
objections  at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If,  after  such  reconsideration,  two-thirds  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to 
the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and 
if  approved  by  two-thirds  of  that  house,  it  shall  become  a  law. 
But  in  all  such  cases  the  votes  of  both  houses  shall  be  deter- 
mined by  yeas  and  nays,  and  the  names  of  the  parsons  voting 
for  and  against  tiie  bill  shall  be  entered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the 
president  within  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  congress  by  their  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  be 
a  law. 

Every  order,  resolution,  or  vote,  to  which  the  concurrence 
of  the  senate  and  house  of  representatives  may  be  necessary, 
(except  on  a  question  of  adjournment,)  shall  be  presented  to 
the  president  of  the  United  States ;  and,  before  the  same  shall 
take  effect,  shall  be  approved  by  him,  or,  being  disapproved  by 
him,  shall  be  re-passed  by  two-thirds  of  the  senate  and  house 
of  representatives,  according  to  the  rules  and  limitations  pre- 
scribed in  the  case  of  a  bill. 

SECTION   Vlll. 

The  congress  shall  have  power,  — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defence  and  general  wel- 
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fare  of  the  United  States  ;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States : 

To  borrow  money  on  the  credit  of  the  United  States  : 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes : 

To  establish  an  uniform  rule  of  naturalization,  and  unifonn 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States : 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures : 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States : 

To  establish  post-offices  and  post-roads  : 

To  promote  the  progress  of  science  and  useful  arts,  by  secar- 
ing,  for  limited  times,  to  authors  and  inventors  the  exclosiTe 
right  to  their  respective  writings  and  discoveries  : 

To  constitute  tribunals  inferior  to  the  supreme  court  : 

To  define  and  punish  piracies  and  felonies  committed  oq 
the  high  seas,  and  offences  against  the  law  of  nations  : 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water : 

To  raise  and  support  armies ;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years  : 

To  provide  and  maintain  a  navy : 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces  : 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrections,  and  repel  invasions  : 

To  provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia, and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States;  reserving  to  the  states 
respectively  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia  according  to  the  discipline  prescribed  by 
congress: 

To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particiilftj-  states,  and  the  acceptance  of  congress, 
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become  the  seat  of  the  government  of  the  United  States,  and 
to  exercise  like  authority  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings : 

And  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

SECTION    IX. 

The  migration  or  importation  of  such  persons,  as  any  of  the 
states  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight ;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  fado  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enumeration  herein  before  directed  to 
be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state.  No  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  another ; 
nor  shall  vessels  bound  to  or  from  one  state  be  obliged  to 
enter,  clear,  or  pay  duties,  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law ;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States ; 
and  no  person, holding  any  office  of  profit  or  trust  under  them, 
shall,  without  the  consent  of  the  congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 


704  APPBVDIX. 

SECTION    X. 

No  State  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion ;  giant  letters  of  marque  and  reprisal ;  coin  money ;  emit 
bills  of  credit ;  make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts ;  pass  any  bill  of  attainder,  ex  poH  facto 
law,  or  law  impairing  the  obligation  of  contracts ;  or  grant  any 
title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on .  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  congress.  No  state  shall,  without  the 
consent  of  congress,  lay  any  duty  of  toimage,  keep  troops  or 
ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  state  or  with  a  foreign  power,  or  engage 
in  war,  unless  actually  in?aded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

ARTICLE  II. 

SECTION    I. 

The  executive  power  shall  be  vested  in  a  president  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the 
term  of  four  years,  and,  together  with  the  vice-president,  chosen 
for  the  same  term,  be  elected  as  follows  : 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress  ;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.     And  they  shall 
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make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  president  of  the  senate.  The  president  of  the 
senate  shall,  in  the  presence  of  the  senate  and  house  of  repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be 
counted.  The  person  having  the  greatest  number  of  votes  shall 
be  the  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes, 
then  the  house  of  representatives  shall  immediately  choose  by 
ballot  one  of  them  for  president ;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  house 
shall  in  like  manner  choose  the  president  But  in  choosing  the 
president  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote ;  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a 
choice.  In  every  case,  after  the  choice  of  the  president,  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall 
be  the  vice-president.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  the  senate  shall  choose  from  them  by 
ballot  the  vice-president.]  * 

The  congres»  may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give  their  votes ;  which 
day  shall  be  the  same  throughout  the  United  States. 

No  person,  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  office  of  president ;  neither  shall  any  per- 
son be  eligible  to  that  ofiice  who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

In  case  of  the  removal  of  the  president  from  oflice,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice* 

*  Amendment  XI L  a  substitute  for  this  paragraph. 
45 
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SECTION    X, 


No  State  shall  enter  into  any  treaty,  alliance,  or  confedem- 
tion ;  grant  letters  of  marque  and  reprisal ;  coin  money ;  enut 
bills  of  credit ;  make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts  ;  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts ;  or  grant  any 
title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on .  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  congress.  No  state  shall,  without  the 
consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops  or 
ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  state  or  with  a  foreign  power,  or  engage 
in  war,  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

ARTICLE  II. 

SECTION    1. 

The  executive  power  shall  be  vested  in  a  president  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the 
term  of  four  years,  and,  together  with  the  vice-president,  chosen 
for  the  same  term,  be  elected  as  follows  : 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress ;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.     And  they  ahall 
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make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  president  of  the  senate.  The  president  of  the 
senate  shall,  in  the  presence  of  the  senate  and  house  of  repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be 
counted.  The  person  having  the  greatest  number  of  votes  shall 
be  the  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes, 
then  the  house  of  representatives  shall  immediately  choose  by 
ballot  one  of  them  for  president ;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  house 
shall  in  like  manner  choose  the  president.  But  in  choosing  the 
president  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote ;  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a 
choice.  In  every  case,  after  the  choice  of  the  president,  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall 
be  the  vice-president.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  the  senate  shall  choose  from  them  by 
ballot  the  vice-president.]  * 

The  congress  may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give  their  votes ;  which 
day  shall  be  the  same  throughout  the  United  States. 

No  person,  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  office  of  president ;  neither  shall  any  per- 
son be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

In  case  of  the  removal  of  the  president  from  oflice,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice- 

*  AmeDdment  XIL  a  substitute  for  this  paragraph. 
45 
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president ;  and  the  congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  president 
and  vice-president,  declaring  what  officer  shall  then  act  as  presi- 
dent ;  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a  president  shall  be  elected. 

The  president  shall,  at  stated  times,  receive,  for  his  services, 
a  compensation,  which  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  or  affirmation : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  exe- 
cute the  office  of  president  of  the  United  States,  and  will,  to 
the  best  of  my  ability,  preserve,  protect,  and  defend  tlie  Con- 
stitution of  the  United  States." 

SECTION   II. 

The  president  shall  be  commander-in-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  sereral 
states,  when  called  into  the  actual  service  of  the  United  States. 
He  may  require  the  opinion,  in  writing,  of  the  principal  officer 
in  each  of  the  executive  departments,  upon  any  subject  relating 
to  the  duties  of  their  respective  offices.  And  he  shall  have  power 
to  grant  reprieves  and  pardons  for  offisnces  against  the  United 
States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur.  And  he  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint,  ambassadors, 
other  public  ministers,  and  consuls,  judges  of  the  supreme  court, 
and  all  other  officers  of  the  United  States,  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law  ;  but  the  congress  may  by  law  vest  the  appointment 
of  such  inferior  officers,  as  they  shall  think  proper,  in  the  presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that 


CONSTITUTION    OF    THE    UNITED    STATES.  707 

may  happen  during  the  recess  of  the  senate,  by  granting  com^ 
missions,  which  shall  expire  at  the  end  of  their  next  session. 

SECTION    III. 

He  shall,  from  time  to  time,  give  to  tlie  congress  information 
of  the  state  of  the  union,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expedient  He 
may,  on  extraordinary  occasions,  convene  both  houses,  or  either 
of  them ;  and  in  case  of  disagreement  between  them  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time 
as  he  shall  think  proper.  He  shall  receive  ambassadors  and  other 
public  ministers.  He  shall  take  care  that  the  laws  be  faithfully 
executed ;  and  shall  commission  all  the  officers  of  the  United 
States. 

SECTION    IV. 

The  president,  vice-president,  and  all  civil  officers  of  the 
United  States  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  III. 

SECTION    I. 

The  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  establish.  The  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  ser- 
vices a  compensation,  which  shall  not  be  diminished  during 
their  continuance  in  office. 

SECTION    II. 

The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority  ;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters, and  consuls ;  to  all  cases  of  admiralty  arid  maritime  juris- 
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on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid^  to  all  intents  and  purposes,  as  part 
of  this  Constitution,  when  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be 
proposed  by  the  congress :  Provided,  that  no  amendment,  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight,  shall  in  any  manner  afiTect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article ;  and  that  no  state,  without 
its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  senate. 

ARTICLE    VI. 

All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution  as  under  the  confedera- 
tion. 

This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  ofiScers,  both  of  the  United  States  and  of  the  several 
states^  shall  be  bound,  by  oath  or  aflirmation,  to  support  this 
Constitution ;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  ofiSce  or  public  trust  under  the  United  States. 

ARTICLE    VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be 
sufllicient  for  the  establishment  of  this  Constitution  between  the 
states  so  ratifying  the  same. 
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ARTICLE  I. 

Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances. 

ARTICLE   II. 

A  well  regulated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. 

ARTICLE   III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in 
a  manner  to  be  prescribed  by  law. 

ARTICLE   IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated ;  and  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 

ARTICLE   V. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  by  a 
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grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service,  in  time  of  war  or  pub- 
lic danger.  Nor  shall  any  person  be  subject  for  the  same  c^ence 
to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law.  Nor  shall  private  property  be  taken  for  public  use  virithout 
just  compensation. 

ARTICLE   VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  conmiitted,  which 
district  shall  have  been  previously  ascertained  by  law ;  and  to  • 
be  informed  of  the  nature  and  cause  of  the  accusation  ;  to  be 
confronted  with  the  witnesses  against  him  ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor ;  and  to  have  the 
assistance  of  counsel  for  his  defence. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served ;  and  no  fact  tried  by  a  jury  shall  be  otherwise  reexam- 
ined, in  any  court  of  the  United  States,  than  according  to  the 
rules  of  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  exceanve  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE   IX. 

The  enumeration  in  the  Constitution  of  certain  rights  sfaaD 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 
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ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people. 

ARTICLE   XI. 

The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state,  or  by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE  XII. 

1.  The  electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  president  and  vice-president,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  them* 
selves.  They  shall  name  in  their  ballots  the  person  voted  for  as 
president,  and  in  distinct  ballots  the  person  voted  for  as  vice- 
president;  and  they  shall  make  distinct  lists  of  all  persons 
voted  for  as  president,  and  of  all  persons  voted  for  as  vice- 
president,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of 
the  senate.  The  president  of  the  senate  shall,  in  the  presence 
of  the  senate  and  house  of  representatives,  open  all  the  certifi- 
cates, and  the  votes  shall  then  be  counted.  The  person  having 
the  greatest  number  of  votes  for  president  shall  be  the  presi- 
dent, if  such  number  be  a  majority  of  the  whole  number  of 
electors  appointed ;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as  president,  the  house  of 
representatives  shall  choose  immediately,  by  ballot,  the  presi- 
dent. But  in  choosing  the  president,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  haying  one  vote. 
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A  quoram  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thirds  of  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  And  if  the  bouse  of  rep- 
resentatives shall  not  choose  a  president,  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  tlie  fourth  day  of  March 
next  following,  then  the  vice-president  shall  act  as  president,  as 
in  the  case  of  the  death  or  other,  constitutional  disability  of  the 
president. 

2.  The  person  having  the  greatest  number  of  votes  as  vice- 
president  shall  be  the  vice-president,  if  such  number  be  a  major- 
ity of  the  whole  number  of  electors  appointed ;  and  if  no  person 
have  a  majority,  then  from  the  two  highest  numbers  on  the  list 
the  senate  shall  choose  the  vice-president.  A  quorum  for  the 
purpose  shall  consist  of  two-thirds  of  the  whole  number  of 
senators,  and  a  majority  of  the  whole  nmnber  shall  be  necessarj 
to  a  choice. 

3.  But  no  person,  constitutionally  ineligible  to  the  office  of 
president,  shall  be  eligible  to  that  of  vice-president  of  the  United 
States.  ' 
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Action  on  the  case.  —  A  general  action  given  for  redress  of  wrongs  and 
injuries,  done  without  force,  and  not  particularly  provided  against  by  law, 
in  order  to  have  patisfaction  for  damage. 

Assumpsit.  —  Is  taken  for  a  voluntary  promise,  by  which  a  man  assutnes  or 
takes  upon  him  to  perform  or  pay  anything  to  another.  An  aciton  upon 
the  case  on  assumpsit  is  an  action  the  law  gives  the  party  injured  by  the 
breach  or  non-performance  of  a  contract  either  express  or  implied. 

Chose  in  action.  —  A  cause  of  suit  for  any  debt,  duty,  or  wrong. 

Coram  non  judics.  —  When  a  cause  is  brought  and  determined  in  a  court, 
whereof  the  judges  have  not  any  jurisdiction,  it  is  said  to  be  coram  non 
judice,  and  void. 

1>EMURREIL  —  An  issue  upon  matter  of  law.  It  confesses  the  facts  to  be 
true,  as  stated  by  the  opposite  party ;  but  denies,  that,  by  the  law  arising 
upon  those  facts,  any  injury  is  done  to  the  plaintiff^  or  that  the  defendant 
has  made  out  a  lawfld  excuse,  according  to  the  party  which  first  demurSy 
(Fr.  demevrer)  that  is,  rests  or  abides  in  law  upon  the  point  in  question. 

Detinue.  —  An  action  for  something  detained ;  it  is  for  the  specific  thing, 
and  not  merely  for  its  value. 

Distrain.  —  To  distrain  is  to  seize  legally  certain  property,  to  force  pay- 
ment of  a  debt  To  attach  is  to  take  certain  property,  to  sell  it,  and  so 
pay  the  debt ;  to  distrain  or  distress  is  to  act  upon  the  debtor  by  distress- 
ing him,  he  having  the  right,  under  certain  regulations,  to  redeem  or  re- 
plevy the  property  seized ;  if  he  does  not  do  this,  it  is  sold. 

Ejectment.  —  An  action  by  which  one  seeks  to  ^ed  or  oust  another  from 
land  which  he  claims. 

Error,  writ  of.  —  See  pp.  221  and  246. 

Ex  parte  proceedings.  —  See  p.  33. 

Femes  Coverts.  —  Married  women. 

Habeas  Corpus.  —  See  pp.  33,  36. 

Indents.  —  A  writing  containing  some  contract  or  conveyance  between  twa 
or  more  persons,  so  called  frt)m  being  cut  or  indented  at  the  top  or  side  in 
such  a  manner  as  to  tally  or  correspond  with  another  writing  having  the 
same  contents ;  the  object  of  the  indentation  being  to  prevent  forgery. 

Injunction.  —  See  p.  287. 

In  pais.  —  This  term  means  in  the  country,  and  refers  to  the  transfer  of 
property  by  deed,  made,  by  the  old  law,  on  the  spot 

Interlocutory.  —  An  interlocutory  judgment  or  decree  is  one  which  is 
given  on  some  point  intermediate  or  incidental  to  the  main  question  at 
issue.    Also,  an  incomplete  judgment,  whereby  the  right  of  the  plaintiff 
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to  recover  k  established,  but  the  amoont  of  ^MumgeM  k  left  to  be  aKer- 
tained  by  a  joiy. 
LiBEi*  —  To  libel  a  vessel  is  to  secnre  ber,  or  attach  her,  for  some  claim; 
nnder  the  libel  the  court  holda  her  until  it  ia  dfltermined  wfaoae  propeitj 

she  is. 
Livsar. — Same  with  deliveiy. 
Mavoamus. — See  pp.  1  and  16. 
Memxs.  —  Not  final,  bat  intenoediate. 
MiBpmi8i05    OP    FCLONT.  —  CoDcealmeiit  of^  without  paiticipatiaa  in,  a 

crime. 
Move  the  cocbt. — See  p.  33. 
Noif-usBR. — Neglect  to  ose. 
Oyer. — Hearing. 

pLEAnivos.  —  When  a  man  begins  a  suit  he  declares  his  canse  of  action; 

the  one  sued  then  pleads  his  ground  of  defence,  and  so  on  ;  the  various 

papers  which  thus  declare  and   plead  are  called  the  pleadings  in  the 

case. 

Qui  tam  action.  —  An  action  brought  by  an  informer  for  himself  and  tha 

public. 
Replevin.  —  An  action  brought  to  recover  goods  and  chattels  unlawfolljr 
taken  from  the  possession  of  the  plaintiff  in  which  he  has  a  general  or 
special  property. 
Res  Inteoba.  —  A  new  point 
Rule.  —  See  p.  1. 
Seriatim.  —  Separately. 

SouNDiNO  IN  damages.  —  Au  actiou  claiming  damages  for  something  in- 
jured or  retained,  and  not  the  thing  itself,  is  said  to  sound  in  damages. 
Special  verdict.  —  A  general  verdict  says,  "  Guilty  "  or  "  Not  guilty ;  *  i 
special  verdict  says,  "  We  find  such  and  such  facts,  if  the  law  be  so  and 
so,  then  he  Lb  guilty,''  or,  **  he  should  pay,"  as  the  case  may  be. 
Traversable.  —  That  is  traversable  which  may  be  denied  in  legal  fomi,  so 

as  to  raise  a  jury-question. 
Trover.  —  An  action  claiming  the  value  of  property  which  the  claimaDt 

says  was  found  (Fr.  irouver). 
Venire  facias  db  novo.  —  A  new  trial 
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ACCESSORY,  see  «  United  States  v.  Burr  "  .  .    53-111 

cannot  be  tried  till  the  principal  has  been  convicted, 
unless  by  special  provision  by  statute,  or  by  his  own 
request  ......  104 

ACT  OF  CONGRESS,  judicial        21,  34, 112,  382, 391,  395,  424,  547,  550, 

571,  690 

does  not  authorize  suits  against  the 

United  States        ...  248 

prescribing  the  duties  of  the  secretary  of  state  3 

regulating  duties  on  imports,  &c.  454 

giving  effect  to  the  laws  of  Maryland,  in  the 

District  of  Columbia,  construction  of    .  556 

of  1795,  providing  for  repelling  invasions,  &c.      612 

ACT  OF  INCORPORATION,  is  a  contract  ...  207 

the  object  of  .  .  .  408 

AFFIDAVIT,  when  admissible  as  a  foundation  for  a  commitment  45,  47 

AGENT  for  fortifications,  see  <<  The  United  States  v.  Maurice  et  al."         465 
office  of,  whether  established  by  law  469  -  474 

duties  of      .  471 

APPOINTMENT  to  office,  see  "  Marbury  v.  Madison  "  1-16 

AUTHORITY  of  a  decision  is  coextensive  with  what  643 

BANK  OF  THE  UNITED  STATES  — 

the  first,  could  sue  and  be  sued  in  what  courts  113, 118 

the  president  and  directors  of,  liable  to  be  sued, 

when,  and  in  wliat  courts  .  113 

the  second,  might  sue  in  the  circuit  courts  of  the  U.  S.   317,  344,  347 

the  act  incorporating  it  was  constitutional  178 

had  power  to  establish  branches  .  .  .  178 

was  not  liable  to  be  taxed  by  the  states  187,  340 

the  property  acquired  by,  was  liable  to  be  taxed  388 

essential  to  the  fiscal  operations  of  the  government        388 
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BANKRUPT  LAW,  CoDgress  authorized  to  pass     ...  147 

the  states  may  pass       ....  151 

when  void         ....  635, 643 

does  not  necessarily  impair  the  obligation  of 

contracts  subsequently  entered  into  624-642 

of  England  and  the  continent  of  Europe         .  670 

effect  of  a  discharge  under  .  671-676 

discharge  of  a  contract,  under  630 

BILL  OF  CREDIT,  what 397, 398 

includes  certificates  given  for  money  borrowed  397,  398 
is  not  a  valuable  consideration  for  a  note  402, 403 

BOND,  may  be  void  in  part,  and  valid  in  part  ...  354 

post-office,  act  of  Congress  concerning  .  355 

remedy  upon,  when  given  by  officers  of  the  United  States      474,477 
may  be  taken  with  sureties,  when      ....  479 

is  an  admission  that  it  is  given  for  a  debt,  and  need  not  show 

how  the  debt  is  contracted        ....  479, 481 

though  a  bond  should  not  be  obligatory  as  an  official  bond,  a 
suit  may  be  maintained  on  it  to  coerce  the  payment  of  money      481 

CARRIAGES,  the  tax,  or  duty,  laid  on,  by  the  act  of  Congress, 

June  5, 1794,  was  not  a  direct  tax              .            .  490 

CHARTER,  a  contract               .            .                       ...  207 
colonial  charters  by  the  king  of  Great  Britain,  their  purport    42S 
CITATION  to  bring  a  party  before  the  supreme  court  of  the  United 

States,  by  whom  to  be  signed               ...  420 

on  whom  to  be  served,  and  how  and  when  to  be  returned  420 

CITIZEN,  this  term  ought  to  be  understood,  how     ...  116 

COLUMBIA,  DISTRICT  OF,  is  not  a  state            ...  31 

a  direct  tax  may  be  laid  and  collected,  in  217 

COMMERCE,  what,  and  comprehends  what            ...  290 

Congress  may  regulate             ....  290 

power  to  regulate  commerce,  what      .            .  295 

extends  to  what  369 

states  cannot  interfere  with  the  regulation  of           .  370 
the  power  to  regulate  commerce  includes  the  power 

to  regulate  navigation           ....  457 
COMMISSION  of  officers  of  the  United  States,  to  be  signed  by  the 

president        .  ,  .  .  .3,4 

must  be  recorded  by  the  secretary  of  state    .            .  9 

is  complete,  when         .  .  .  .  .       6, 10 

CONGRESS,  of  the  colonies,  —  authority,  power,  and  acts  of  443 

of  the  confederation         .....  444 

of  the  United  States,  the  powers  conferred  on  it  by 

the  constitution          .....  444 

may  regulate  passenger  vessels,  as  well  as  othera  309 

the  duty  of,  in  relation  to  the  judicial  department  529 
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CONSTITnnON  of  iht  U.  States,  when  the  goyenwwt  iinaer,  oon*    ^^ 

BMseed  ...  219 

WM  ordained  and  established  by 

the  people  of  the  U.  States       626, 532 
for  what  purpose  established  449 

was  formed  in  and  for  an  advanced 

state  of  society  ,  608 

is  the  supreme  law  of  the  land   24, 28, 179 
controls  any  legialalive  act  which 

is  repugnant  to  it        •  24 

was  designed  to  operate  upon  the 

states  in  their  corporate  capacities    540 
does  not  forbid  state  legislatures  to 

exeroiee  judicial  functiovs     •  693 

nothing  in,  on  the  subjeot  of  nam- 

gtUiM,  ...  457 

construction  of  288 *290j  Wff  66d 

Art.  1,  See.  a     .  *  213 

C.^  Art.  1,  Sec  8       147, 169, 212, 368, 

415,456,596,600,612 

Art  1,  See.  9  457 

Art.  1,  Sec.  10   136, 151-159,191, 

358-368,627-642,644 

Art.  2,  Sec.  2  and  3        3, 467, 470 

Arts        ,        223,413,528-532 

Amendment  5  449-453 

Amendment  11       .  .123 

and  laws  of  a  state,  void  when     ,  •  .  950 

CONSTRUCTION,  general  principles  of  .  288-291, 352, 356, 593 

of  a  sUtute  giving  discretionary  power  615 

of  25th  Sec.  of  the  judicial  act  of  the  U.  States        690 

CONTRACT,  is  what 135,151,190,627,645 

implied  ...       478,482,652 

a  grant  is  a  contract  executed  .  .  135 

the  charter  of  a  corporation  is  a  contract  207 

an  alteratioB  of  such  charter,  without  the  consent  of 
the  corporation,  is  a  violation  of  the  obligation  of 
this  contract  ....  208-210 

binds  the  parties  to  the  extent  of  their  stipulation  646 

may  refer  to  another  instrument,  or  to  a  law,  for  the 

specification  of  duties  to  be  performed  .  481 

the  motives  and  the  objects  of,  how  far  necessary  to  be 
expressed         ......  478 

if  legal  on  its  face,  and  importing  a  consideration,  it  is 

obligatory  till  the  contrary  is  shown  480 

of  an  immoral  character  cannot  be  anibrced  630 

46 
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CONTRACT,  CmUimui.  "^ 

to  return  money  idTAnced  by  mistake,  if  implied,  or 

created,  bj  the  law  itMlf       ....  488 

there  ii  a  power  to  contract  wherever  it  ia  necenarj 

to  the  execution  of  a  public  duty  478 

may  be  entered  into  by  the  government  of  the  U.  Statei       477 
the  obligation  o^what  151,  628 

origin  of  the  dbligafion  of  .  654, 658, 661, 665 

obligation  of,  distinct  from  the  remedy  668-664 

the  remedy  may  be  varied  without  impairing  the  obligation  666 
how  far  the  law  may  control  the  obligation  of  ^      .  656 

law  impairing  the  obligation  of  135-138, 687,  648 

what  lawa  do  not  impair  the  obligation  of  659 

by  what  lawa  it  must  be  governed  and  diachaiged         630, 665 
diacharge  of,  or  of  one  of  the  parties  to  it,  by  the  bank- 
rupt laws  of  the  country  where  it  was  made  630 
CONVEYANCE,  obtained  by  fraud                ....  132 

CORPORATION,  what 115-118 

its  properties  .         «.     ^     .  .  197 

object  of  an  act  of  incorporation,  what  196,  406 

is  a  mere  creature  of  law  197 

the  creation  of  appertains  to  sovereignty  .  167 

the  power  of  creating  may  be  implied  .  168 

may  be  taxed  by  the  legislature  granting  ita  char- 
ter, unless  expressly  exempted  406-411 
eledmosynary,  see  ''Dartmouth  College  against 

Woodward" 188 

COURT,  the  mere  instrument  of  tne  law        ....  338 

the  province  of,  what  .....  17 

the  power  of,  to  impose  decorum  and  to  punish  contempt  .  606 

federal  courts,  jurisdiction  of  ....   317,  571 

may  have  jurisdiction  of  offences  committed 

out  of  a  sUte        ....     143, 146 
can  revise  the  proceedings  of  the  executive, 
legislative,  or  judicial  authorities  of  the  states      540 
supreme,  of  the  U.  States,  has  no  jurisdiction  except  that  giv- 
en by  the  constitution  and  lawa 
of  the  U.  States  33 

the  final  judgment  of  is  conclusive,       649 
will  not  inquire  respecting  the  coirup- 
tion  of  the  sovereign  power  of  a  state, 
in  an  action  between  two  individual*     130 
has  power  to  grant  a  writ  of  habeas 
corpus,  when  40 

circuit,  of  the  U.  States,  jurisdiction  of  317  -  384, 344,  347 

state  courts,  concurrent  jurisdiction  of         .  .  .  571 

may  take  cognizance  of  cases  arising  under  the 
constitution,  laws,  and  treaties  of  the  U.  States       539 
territorial  courta,  how  constituted,  and  their  jurisdiction       374  -  381 
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COURTS  MARTIAL,  of  the  United  States,  and  of  the  itates  573 

how  appointed  •  618-690 

jurisdiction  of,  not  dependent  on  war  or  peace        681 

DARTMOUTH  COLLEGE,  character  of  this  institutiott  193-900 

for  whose  benefit  established  .  199 

its  charter  is  a  am<rac<  .  907 

the  obligation  of  this  contract  Tiolated, 

how  ...  908-910 

DISCHARGE,  obtained  in  the  tribunals  of  one's  own  country,  under 

ite  laws,  may  be  pleaded  in  any  other  country  653 

certificate  of,  under  a  bankrupt  law  .       674, 677  -  679 

DISCOVERT,  the  right  acquired  by  498,  431 

DUTIES  on  importe  and  exports  998,368-378 

must  be  uniform  996, 490 

EMBARGO,  its  nature 999 

EVIDENCE,  what  admissible  ...  45, 46, 54, 98, 107 

EX  POST  FACTO  LAW,  what       ....  137,518 

GEORGIA,  has  not  jurisdiction  of  the  Cherokees  496-447 

GOVERNMENT,  protection  of  its  subjects  one  of  its  first  duties  11 

its  power  to  tex  is  essential  to  its  existence  181 

oftheU.Stotes,  the  basis  of         ...  94 

is  a  government  of  law,  not  of  men  11 

proceeds  directly  from  the  people  163 

is  supreme  within  ite  sphere  164 

ite  powers  604 

ite  powers  are  defined  and  limited  94 

ite  power  to  make  contracto  477,  478 

acte  by  ite'agente  30 

may  use  the  most  eligible  means  for 

paying  the  debte  of  the  Union  477 

GRANT,  is  a  contract  executed            •                                  .           .  135 

HABEAS  CORPUS,  writ  of 33-41 

IMPORT,  what 360, 459 

IMPOSTS,  or  duties  on  importe  and  exports,  what    .  .  359 

must  be  uniform  throughout  the  United  Steles  .   998,  490 

no  state  may  lay  any  .....  359 

IMPRISONMENT  FOR  DEBT,  right  of  the  stetes  to  abolish  684 

INDIANS,  they  are  distinct,  independent  political  communities  445 

their  condition  in  relation  to  the  United  Stetes  414 

their  Utle  to  their  lands  141,964,977,981,985 

their  usual  mode  of  granting  their  lands  .  981 

treaties  with  434-449 


INDICTMENT,  what  miMtb^  Alleged  in  63,96,96 

for  treaMn,  what  mufC  Imi  proTod  .93,99 

INBPEGTION  LAWS,  are  rabject  to  state  legislatioii  300, 359 

how  applied  and  executed  960 

tNTSRPRETATION,  rale  of 3® 

lUDGMENT,  fiaal,  what 383 

JUDICIAL  POWER,  as  ooatradiatiiigmahed  from  the  power  of  the 

lawB|  it  haa  no  exif  tence  339 

moat  be  ooezteniive  with  the  legialative  power       Sffi 

of  the  U*  States,  is  Teated  wholly  in  what  conrta       21 

is  extended  to  what  caaea  21 ,  189, 223 

dependa  on  what  112,  833, 227 

JURISDICTION,  of  Congreia 1^ 

of  a  state,  coextensire  with  ita  legislative  power  143 

concurrent,  of  the  federal  and  stote  conrta  535,  571 

the  admiralty,  maritime,  and  criminal  jarisdiction 
of  the  United  States,  is  excliiaive,  and  cannot  be 
delegated  to  state  courts  •  636, 592 

what  is  necessary  to  give  jurisdiction  to  the  sa- 

preme  court  of  the  United  Sutea  391, 4SS 

of  the  BBpreme  court  of  the  U.  States  31, 23, 33 
original  and  appellate,  in  what  oasea  SI,  234, 243,  251, 5S8 
bow  distinguished      .           .           •           •            .  ^ 

of  the  circuit  courts  of  the  U.  States  31, 112, 317,  344, 347 
of  the  district  courts  of  the  United  States  351 

of  territorial  courts              ....         380 
of  courts  martial       .....         621 
JURY,  trial  by 555 

LAW,  ex  post  facto,  what,  137,  509  -  512,  518 -  520, 522-534 

retrospective,  what           ......  511 

if  not  ex  post  fboto,  may  be  constitutional  693 

when  void               .....  638 

when  in  its  nature  a  contract,  and  absolute  rights  have  vested 

under  it,  a  repeal  of  the  law  cannot  devest  those  rights  134 

may  devest  rights  which  are  vested,  when         ...  694 

does  not  enter  into  a  contract,  or  become  a  condition  of  it        .  654 

operates  upon  a  contract,  when  ....  647 
may  take  away  the  remedy,  without  impairing  the  obligation, 

of  a  contract      .......  664 

what,  impairs  the  obligation  of  a  contract         ...  627 

which  varies  the  construction  of  an  existing  contract,  is  void  633 

revenue  laws  do  not  apply  to  privateers             ...  456 

a  legislative  aot  contrary  to  the  constitution  is  not  law  .  ^ 
giving  the  United  States  preference  amongst  creditors,  is  CDnatt- 

tutional 29,30 
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LAW,  Coniimud. 

of  the  U.  States  taxing  canriagea  was  constitutional  489  -  504 

of  N.  Hampshire,  amending  the  charter  of  Dartmouth  College, 

was  void ,    ,  188-210 

of  Rhode  Island,  taxing  corporations^  &c.  within  the  state,  was 

constitutional     ......  405-411 

of  Connecticut,  setting  aside  a  decree  of  a  court  of  probate,  &c., 
was  constitutional  .....  505-524 

of  N.  York,  granting  to  individuals  exclusive  right  to  navigate 

the  waters  of  the  state  with  steamboats,  was  void  287  -  314 
passed  1811,  "for  the  benefit  of  insolvent  debtors," 
&c.,  was  void  ....  147-159 

of  Pennsylvania,  for  the  protection  of  certain  individuals  against 

process  of  the  federal  courts,  was  void  119-125 

providing  for  the  trial  by  a  state  court-martial 
of  delinquent  militia-men   called  iiUo  the 
service  of  the  U.  States,  was  constitutional  560-575 
reviving  the  validity  of  a  "  Connecticut  title  " 
was  constitutional  686-696 

of  Maryland,  requiring  an  importer  to  take  out  a  license  belbre 
selling  goods  imported,  —  in  original  packages, 
&c.,  —  was  void   ....  358  -  372 

taxing  the  Bank  of  the  U.  States,  was  void  160-  187 

giving  to  the  Bank  of  Columbia  a  summary  rem- 
edy for  the  recovery  of  notes,  endorsed  to  it, 
was  constitutional  .  555-559 

of  (Georgia,  prohibiting  white  men  to  reside  in  the  Cherokee 

country,  without  a  license,  was  void  419-448 

annulling  a  grant  to  the  *<  Georgia  Company  "  wa« 

▼oid 131-138 

of  Ohio,  taxing  the  Bank  of  the  U.  States,  was  void  315-340 

of  Missouri,  «  for  the  establishment  of  loan  offices,"  was  void     390  -  404 
LEGISLATURE,  the  peculiar  province  of    .  .135 

the  acts  of,  are  the  acts  of  the  people  132 

the  powers  of,  are  given  by  the  people  .  182 

extra-territorial  power  of,  limited  to  its  own  citizens     426 
cannot  impair  the  obligation  of  contracts  133  - 138 

may  repeal  acts  passed  by  a  former  legislature  134 

but  if  an  act  be  done  under  a  law,  a  succeeding  ' 

legislature  cannot  undo  it  .  .  .  134 

LIBERTY,  civil,  consists  in  the  right  of  every  individual  to  claim  the 

protection  of  the  laws  whenever  he  receives  an  injury  11 

LICENSE,  meaning,  what        •••...  307 

of  vessels  in  the  coasting  trade,  the  object  of        .  307  308 

granted  only  to  vessels  enrolled  307 

not  necessary  to  authorize  an  importer  to  sell  the  goods 

or  merchandise,  which  he  imports,  even  if  a  state  law 

prohibit  such  sale,  without  such  license  .  358-372 
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LIMITATIONS,  itatute  of 632, 659 

MAGISTRATE,  when  acting  must  be  presumed  to  have  taken  oath  of  office  46 
MANDAMUS,  writ  of,  when  issued     .  16,21,23,40,41 

the  authority  given  to  the  supreme  court  of  U.  States 
to  issue  writs  of  mandamus  to  public  officers,  not 
warranted  by  the  constitution  ...  23 

what, 1  (note),  16, 17 

propriety  of  issuing,  determined  by  what    .  •  I^ 

MILITIA,  laws  relating  to 561,  583 

power  of  Congress  over  .....  560,578 
power  of  states  over  .....  567, 579 
when  in  service  of  United  States  ...  664 

call  for  not  the  same  as  employment  of  .  •  586 

NATION,  foreign,  what 414 

NAVIGATION,  the  power  to  regulate,  is  included  in  the  power  to 

regulate  commerce  ....    890,  457 

OFFICE,  definition  of 470 

appointment  to  .  .  3,6,467 

by  heads  of  department  469,476 

OFFICERS,  of  the  U.  Stotes,  their  rights  and  remedies  10, 11, 15 

how  fiir  amenable  to  th^  law  14 

heads  of  departments  not  exempted 

from  being  sued,  when  '       .  .  18 

PATENTEE,  may  sue  in  the  circuit  courts  of  the  United  States  113, 323 

PEOPLE  of  the  U.  States,  their  original  right  to  establish  a  government      24 
PIRACY,  power  of  Congress  to  define  and  punish    ...  596 

definition  of 600-602 

POSTMASTER  GENERAL,   may  sue  in  the  circuit  or  district 

courts  of  the  United  States  351, 354 

may  take  bonds  of  his  deputies,  &c.  354 

POWER,  supreme,  what  essential  to    .  .  180 

implied  powers  under  the  constitution  of  the  U.  Sutes        164, 604 

PRESENCE,  constructive,  in  treason      .  .        .  .  .85-93 

PRESIDENT  of  the  U.  Stotes,  his  power  to  appoint  officers  3-10 

shall  commission  all  officers  of  the  U.  Stotes   3 
cannot  withhold  a  commission  from 

an  officer,  when     ...  10 

his  power  to  call  the  militia  into  ac- 
tual service  ...  613 
is  the  sole  judge  of  the  exigency  which 
justifies  him  in  the  exercise  of  this 
power                                                 613-615 
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PRIVATEERS,  are  ships  of  war 455 

not  required  to  make  a  fiumtfest       .  .  455 

rerenue  laws  are  not  applicable  to  456 

RECORD,  how  to  be  authenticated  and  certified        .  .  419, 420 

an  instrument  is  considered  as  recorded,  when     .  9 

REMEDY  on  contracu  .....  661-666 

for  injuries  ......  11 

REVENUE  LAWS,  not  applicable  to  privateers       ...  456 

RIGHT,  when  absolute  rights  have  vested  under  a  law  which  is  in  its 
nature  a  contract,  a  repeal  of  the  law  cannot  devest  those 
rights  .  «  .  134 

whether  vested  or  not,  is  a  judicial  question  .  .  15 

to  sell  goods  imported,  in  packages,  &c.       .  •  .  965 

SHIP  OR  VESSEL  OF  WAR,  this  term  includes  what    .  .  455 

STATE,  jurisdiction  of  ......  143 

sovereignty  of,  extends  to  what        ....    181,  386 

cannot  be  made  a  defendant  to  a  suit  brought  by  an  indi- 
vidual   123,344 

the  states  retain  the  police  power     ....  366 

the  constitution  and  laws  of,  when  void  .  .  250 

is  not  forbidden,  by  the  constitution  of  the  United  States,  to 
pass  a  bankrupt  law  .....  151 

the  states  have  power,  independent  of  the  constitution  of 

the  U.  States,  to  pass  bankrupt  laws         .  .  .  153 

cannot  interfere  with  the  regulation  of  commerce  .  371 

cannot  tax  the  importer's  occupation  .  367 

cannot  tax  the  Bank  of  the  United  States  187,  340 

may  tax  a  bank  incorporated  by  the  state    .  405-411 

extent  of  the  power  of  taxation  by    .  .  386,  410 

does  not,  by  becoming  a  corporator,  identify  itself  with  the 
corporation  ......  345 

the  District  of  Columbia  is  not  a  state  ...  31 

STATUTE,  of  limitations 632, 659 

giving  validity  to  a  contract,  which,  without  the  statute, 
would  be  void,  cannot  be  said  to  <<  impairthe  obligation 
of  the  contract"  .....  693 

STEAMBOATS  are  governed  by  the  same  laws  as  other  vessels  313 

may  be  coasting  vessels  309-313 

SUIT,  what 245, 383 

to  prosecute  a  suit,  what  .....  245 

cannot  be  commenced  or  prosecuted  against  the  United  States         248 
brought  in  a  state  court,  how  removed  to  courts  of  U.  States         *     38 
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TAXATION,  the  power  of,  esaential  to  govemiiieiit  181 

the  power  of,  coaxteneive  with  Borereignty    .  .    182, 410 

power  of,  still  retained  bj  the  ttatea,  in  regard  to  what  386, 410 

in  respect  to  what  tl\e  states  have  not  the  power  of       182, 967 

representation  is  not  made  the  foundation  of,  in  laying 

and  collecting  direct  taxes,  in  the  United  States  213 

TAXES,  provisions  of  the  constitution  of  the  U.  States  coneening      Sn3,490 

capitation  and  other  direct  taxes,  how  apportioned  213, 490 

direct,  may  be  laid  and  collected  in  the  District  of  Columbia       217 

the  tax,  or  duty,  laid  on  carriages  by  act  of  Oongress,  June  6, 

1794,  was  not  a  direct  tax  •  .  490 

a  tax,  or  duty,  of  inspection,  what  .  360 

a  duty  on  tonnage  is  a  tax     .....  299 

a  tax  on  the  occupation  of  an  importer  is  a  tax  on  importation      367 

could  not  be  laid  by  a  state  on  the  Bank  of  the  United  States       340 

TENANT,  may  not  dispute  his  landlord's  title  ...  698 

TREASON  against  the  United  States,  what  42, 43,  47, 50, 60 

to  constitute  the  crime,  war  must  be  actually  levied        .  72 

there  are  no  accessories  to  ...  .  86 

what  must  be  alleged  in  an  indictment  for         .  83,  96, 99 

what  must  be  proved,  and  how  proved,  in  the  trial  for         93, 99 

UNITED  STATES,  the  judicial  power  of,  is  vested  in  what  oonrts    21, 528 

extends  to  what  cases  26 
the  appellate  jurisdiction  of,  extends  to  state 

tribunals        .....  539 

power  of  borrowing  money                 •  384 

may  make  remittances  by  bills                        .  30 

may  sue  fbr  money  had  and  received             •  479 

VESSELS,  transporting  passengers,  have  the  same  rights,  and  most 

perform  the  same  duties,  as  other  vessels         .  310 

steamboats  are  governed  by  the  same  laws  as  other  vessels  313 

vuseU  or  ships  qfwar^  this  term  includes  what             .  455 

WAR,  levying,  what 43,50,58,81 

WRIT  of  error 246, 548 

may  be  had  to  remove  a  judgment  in  favor  of  a  state 

or  of  the  United  States  to  a  superior  tribunal  .        916 

a  second,  does  not  draw  in  question  the  propriety  of 
the  first  judgment  ....  549 

o£ habsas  corpuSf  vrhfit  ....  33,35-38 

may  be  issued  when,  and  by  whom  .       34, 35 

the  power  to  award  this  writ  by  any  of  the 
courts  of  the  U.  States  must  be  given  by 
written  law  ....  34 
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